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DIRECTORY  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ILLINOIS 

OOSBEOTED   TO  JULY  9,   1912. 


The  judiciary  depftitment  of  the  State  of  niinoiB  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  STJPEEME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State 
is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions.  South- 
cm,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting^  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

REPORTER. 

Samitel  p.  Irwin Bloomington. 

JUSTICES. 

First  Pirtnct— Alonzo  K.  Vickebs East  St  Lonia. 

Second  District — ^William  M.  Farmer Vandalia. 

I  Third  District— Frank  K.  Dunn Charleston. 

Fourth  District— GEOBQJt  A.  Cooke Aledo. 

I  Fifth  District^Jomr  P.  Hand Cambridge. 

j  aisrth  District — Jaices  H.  Cartwrioht Oregon. 

Seventh  District— Orris  N*  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.    The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past.      Mr.   Justice  Dunn  is 
I  the  present  Chief  Justice. 

OLERK. 

J.  MoCan  Davis,  Springfield. 

librarian. 
Balph  H.  Wilkin,  Springfield. 

;  (iii) 

■ 
I 


iv  Appsllatb  Coubts  of  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  asngned 
by  the  Supreme  Court  for  a  term  of  tJiree  years.  One  clerk  is  elMted 
in  each  district. 


W.  Cltdx  Jones  and  Esbki  H.  Addinqton,  of  the  law  firm  of  Jones, 
Addington,  Ames  ft  Seibold,  105  West  Monroe  Street,  Chicago. 


FIRST  DISTBICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clerk — Alfred  B.  Porter,  Ashland  Block,  Chicago. 
Ben  M.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
Frank  Baker.  Justice,  Ashland   Block.  Chicago. 
Edward  O.  Brown,  Justice,  Ashland  Block,  Chicago. 


bbanch  b.  • 

Thomas  C.  Clark,  Presiding  Justice,  Ashland  Block,  Chicago. 
Albert  C.  Barnes,  Justice,  Ashland  Block,  Chicago. 
Frederick  A.  Smith,  Justice,  Ashland  Block,  Chicago. 

BRANCH  C.     •     • 

Warren  W.  Duncan,  Presiding  Justice,  Marion. 
James  S.  Baume,  Justice,  Galena. 
Emery  C.  Graves,  Justice,  Geneseo. 


BBANCH  D.    •    • 

Martin  M.  Gridlet,  Presiding  Justice,  Ashland  Block,  Chicago. 
Joseph  H.  Fitch,  Justice.  Ashland  Block,  Chicago. 
Willum  H.  MoSurklt,  Justice,  Ashland  Block,  Chicago. 


SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeEalb,  Dn- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  feane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Rnlle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island,  Stark, 
Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and  Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and   October. 
Clerk — Christopher  C.  Duffy,  Ottawa. 

Dorrance  Dibell.  Presiding  Justice;  Joliet. 
Henry  B.  Willis,  Justice,  Elgin. 
Charles  Whitney,  Justice,  Waukegan. 


THIRD  DISTRICT. 

Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas,  Ed- 
gar, Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Maeon, 
Macoupin,  Mason,  McDonough.  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
TaaeweU  and  Vermilion. 

Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays  in 
April  and  October. 


*This  court  l8  a  branch  of  the  Appellate  Court  of  the  first  district, 
and  is  held  by  three  Judjres  of  the  Circuit  Court,  desiernated  and  as- 
alffned  bv  the  Supreme  Court  under  the  provisions  of  the  act  of  the 
General  Assembly,  approved  June  2,  1887.  Hurd'e  Statutes,  1897.  608. 

Laws  of  1897.   185.  ^   ,  ^    .«.. 

*  •Established  under  act  of  June  6.   1911. 


ClBOUIT  COXTBTB.  V. 


Clkrk— W.  C.  Hippard,  Springfield. 

GxoRGi  W.  Thompson,  Presidiiig  Justice,  Galesbnrg. 
Jacob  R.  G&eighton,  Justice,  Fairfield. 
Solon  Philbrick,  Justice,  Champaign. 


POUKTH   DISTEICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford,   Edwards,    Effingham,    Fayette,    Franklin,    Gallatin,    Hamil- 
ton, Hardin,  Jackson,  Jasper,  Jefferson,  Jonnson,  Lawrence,  MaHi- 
son,   Marion,   Massac,    Monroe,    Perry,    Pope,   Pulaski,    Randolph, 
Richland,   Saline,  St.   Clair,    Union,  Wabash,   Washington,    Wnyne, 
White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tuesdays 
in  March  and  October. 
Clxbk — Albert  C.  Millspaugh,  Mount  Vernon. 

Ha&bt  Hiqbee,  Presiding  Justice,  Pittsfield. 
Jamxs  C.  McBride,  Justice,  Taylorville. 
ROBBRT  B.  Shibley,  Justice,  Carlinville. 


(3)  CIBCUIT  COURTS. 

Exclusive  of  Cook'  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows:* 

First  dreuii.— The  counties  of  Alexander,  Pulaski,  Massac,   Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDOBa. 

A.  W.  Lkwis,  Harrisburg. 

Wakeen  W.  Duncan,  Marion. 

William  N.  Butleb,  Cairo. 
Second  Circuit. — The  counties  of  Hardin,  GaUatin,  White,  Hamilton, 
Franklin.    Wabash,    Edwards,    Wayne,    JeiierBon,    Richland,    Lawrence 
and  Crawford. 

JUDGES. 

Enoch  E.  Nbwlin,  Robinson. 
William  H.  Gbeen,  Mt.  Vernon. 
Jacob  R.  Cbeighton,  Fairfield. 

Third  Circuit. — The  counties  of  Randolph,  Monroe,  St  Clair,  Madi- 
son, Bond,  Washington  and  Perry. 

JUDGES. 

Louis  Bebnbeuteb,  Nashville. 
Geobge  a.  Cbow,  East  St.  Louis. 
William  E.  Qadley,  Collinsville. 
Fourth    Cireuii, — The    counties    of    Clinton,    Marion,    Clay,    Fayette, 
Efilngham,  Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

Albeet  M.  Rose,  Louisville. 
James  C.  MgBbide,  Taylorville. 
Thomas  M.  Jett,  Hillsboro. 
Fifth  Circuit, — The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland 
and  Coles. 

JUDGES. 

R.  R.  E.  Eimbrough,  Danville. 
MoBTON  W.  Thompson,  Dsnville. 
William  B.  Soholpield,  Marshall. 
Sixth  Circuit. — ^The  counties  of  Champaign,  Douglas,  Moultrie,  Macon, 
DeWitt  and  Piatt 

•Laws  1897,  188. 


vi.  CntCITIT  COUBTS. 


JUDGES. 

William  G.  Cochran,  Sullivan. 
Solon  Fhilrrick,  Champaign. 
William  C.  Johns,  Decatur. 
Seventh    Circuit. — The    counties    of    Sangamon,    Macoupin,    Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield. 
Robert  B.  Shirlkt,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth    Circuit, — The    counties    of    Adams,    Bchuyler,    Mason,    Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Harrt  ITiGBEE,  Pittsfield. 
Albert  Akers.  Quincy. 
Gut  R.  Williams,  Havana. 

Ninth  Circuit. — The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDoDough  and  Fulton. 

judges. 
George  W.  Thompson,  Galcsburg. 
Harry  M.  Waggoner,  Macomb. 
Robert  J.  Grier,  Monmouth. 

Tenth  Circuit. — The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TazewelL 

judges. 

Leslie  D.  Puterbaugh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit. — The  counties  of  McLean,  Livingston,  Logan,  Ford 
and   Woodford. 

*  judges. 

Colostin  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln. 

Twelfth  Circuit. — The  counties  of  Will,  Kankakee  and  Iroquois. 

judges. 

DORRANCE    DiBELL,    JoUct. 

Charles  B.  Campbell,  Kankakee. 
Frank  L.  Hooper,  Watseka. 

Thirteenth  Circuit. — The  counties  of  Bureau,  La  Salle  and  Grundy. 

JUDGES. 

Samuel  C.  Stough,  Morris. 
Jos  A.  Davis,  Princeton. 
Edgar  Eldredge,  Ottawa. 
Fourteenth  Circuit. — The  counties  of  Bock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsat,  Morrison. 
Embrt  C.  Graves,  Geneseo. 

Fifteenth  Circuit.— T:ht^  counties  of  Jo  Daviess,  Stephenson^  OarroU, 
Ogle  and  Lee. 

JUDGES. 

Richard  S.  Farband,  Dixon. 
James  S.  Batjms,  Galena. 
Oscar  E.  Heard,  Freeport 


GouBTB  OF  Cook  Countt.  vii. 


SwteefUh  Cireuit.—The  eonnties  of  Ease,  Dn  Pag«,  !>•  Kalb  and 
KendalL 

JUDOXS. 

Hekbt  B.  Wilus,  Elgin. 
DuANi  J.  Garnxs,  Sycamore. 
Mazzini  Slubseb,  Downers  Grove. 
SevewUenth  Cireuit. — ^The  eounties  of  Winnebago,  Boone,  MeHenrj 
and  Lake. 

JT7DOX8. 

Abthitb  H.  Faoer,  Boekford. 
Chablks  H.  Donnbllt,  Woodstock. 
Charles  WHiTNrr,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 


rbe  State  ConstitotioD  reeoffnizes  Cook  county^  as  one  Jadidal  cir- 
enity  and  eetablishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi-criminal  cuaes  onlj,  and  the  judges  of  the 
Circuit  and  Superior  Courts  are  judges,  ez  officio,  of  the  Criminal 
Court 

CBIMINAL  COUBT. 

Clerk— Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIBCUIT  COUBT. 
Clxre — Joseph  £.  Bidwill,  Jr.,  County  Building,  Chicago. 

JUDGES. 

Edward  O.  Brown,  John  Gibbons, 

Richard  S.  TuTHn^L,  Adbl(»  J.  Petit, 

Jesse  A.  Baldwin,  Lockwood  Honori, 

Frank  Baker,  Oeorob  Eerstsk, 

kickham  scanlan,  john  p.  moqoorty, 

Thomas  O.  Windes,  Frederick  A.  Smith, 

5fCRRITT   W.   PiNCKNST,  CHARLES  M.    WaLXXR. 

SUPEBIOB  COUBT. 
Clerk— Charles  W.  Vail,  County  Building,  Chicago. 

JUDGES. 

William  H.  McSurxlt,  Marcus  A.  Kavanagh, 

Ben  M.  Smith,  Joseph  H.  Fitch, 

Theodore  Brentano,  Henrt  V.  Freeman, 

Richard  £.  Burke,  Albert  C.  Barnes. 

Thomas  C.  Clark,  Hugo  Pam, 

William   Fsnimors  Cooper,  M.  L.  MoKinlst, 

William  E.  Dever,  Clarence  N.  Qogdwin, 

Martin  M.  Qridley,  Charles  M.  Foell, 

Charles  A.  McDonald,  Denis  E.  Sullivan. 


(5)  CITY  COUETS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These  courts 
may  now  be  established  under  Sec  21  of  Chap.  37,  B.  S.,  and  when 
so  established  have  jurisdiction  as  defined  by  Sec  1  of  an  act  entitled 
''An  Act  in  relation  to  courts  of  record  in  cities,"  approved  May 
10,  lOOL 


viii.  City  Coubts. 


THE  CITY  COUBT  OF  ALTON. 
Jamss  E.  Dunneoan,  Judge.  8.  P.  Ck)NNOB,  Clerk. 

THE  CITY  COUBT  OP  AUBOBA. 
Edward  M.  Manoan,  Judge.  Edwabd  O.  Peterson,  Clerk. 

THE  CITY  COUBT  OP  BEABDSTOWN. 
J.  J.  Cooke,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COUBT  OP  CANTON. 
H.  C.  MORAN,  Judge.  Ernest  Hipsley,  Clerk. 

THE  CITY  COUBT  OP  CENTBALIA. 
Albert  D.  Bodbnberg,  Judge.  Gut  C.  Livesay,  Clerk. 

THE  CITY  COUBT  OP  CHABLESTON. 
Charles  A.  Shuet,  Judge.  Arthur  C.  Shriver,  Clerk. 

THE  CITY  COUBT  OP  CHICAGO  HEIGHTS. 
Charles  H.  Bowles,  Judge.  Edward  H.  Kibois,  Clerk. 

THE  CITY  COUBT  OP  DE  KALB. 
John  A.  Dowdall,  Jud^e.  John  C.  Killian,  Clerk. 

THE  CITY  COUBT  OP  DU  QUOIN. 
Benjamin  W.  Poi'ic,  Judge.  Harrt  Barrett,   Clerk. 

THE  CITY  COUBT  OP  EAST  ST.  LOUIS. 

M.  Millard,  William   J.  Yeach,  Clerk. 

W.  M.  Vandeventer,  Judges. 

THE  CITY  COUBT  OP  ELGIN. 
Edward  M.  Manoan,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COUBT  OP  GBANITE  CITY. 
J.  M.  Bandy,  Judge.  Charles  Bitchie,  Clerk. 

THE  CITY  COUBT  OP  HABBISBUBG. 
Albert  E.  Somers,  Judge.  Charles   P.   Skaggs,   Clerk. 

THE  CITY  COUBT  OP  HEBBIN. 
BoBERT  T.  Cook,  Judge.  Pavid  Baker,  Clerk. 

THE  CITY  COUBT  OP  KEWANEE. 

H.  Sterling  Pomeroy,  Judge.  Charles  L.   Bowley,   Clerk. 

THE  CITY  COUBT  OP  LITCHPIELD. 
Paul  Mc Williams,  Judge.  Lauretta   Salzmann,   Clerk. 

THE  CITY  COUBT  OP  MACOMB. 
Dean  Franklin,  Judge.  Wm.  H.  Wilson,  Clerk. 

THE  CITY  COUBT  OP  MABION. 
Wm.  W.  Clemens,  Judge.  Harry  Holland,  Clerk. 

THE  CITY  COUBT  OP  MATTOON. 
John  MoNutt,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY  COUBT  OP  PANA. 
JosiAH  P.  Hodge,  Judge.  G.  W.  Marsland,  Clerk. 

THE  CITY  COUBT  OP  STEBLING. 
Henry  C.  Ward,  Judge.  Earl  L.  Hess,  Clerk. 

THE  CITY  COUBT  OP  SPBING  VALLEY. 
William  Hawthorne,  Judge.  William  H.  Burnell,  Clerk. 

THE  CITY  COUBT  OP  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Sprecher,  Clerk. 

(6)  MUNICIPAL  COURT  OF  CHICAGO. 


Eetablished  by  Act  of  May  18,  1905  (L.  1905,  p.  158). 

Homer  K.  Galpin,  Clerk. 
chief  justice, 

Harrt  Olson. 


County  and  Pbobatb  Coubts.  ix. 


as800utx  jud0f8: 
Freeman  £.  Blakx         John   B.   Newcomee  Henbt  O.  Beitleb 

William  W.  Maxwell  John  B.  Caveelt  Max  JSberhasdt 

JuDSON  F.  Going  Chas.  A.  Williams  Fesdxbiok  I*.  Faxx    ^tu 

William  N.  Gemmill    Jacob  H.  Hopkins  Chables  K.  Goodnow 

WlLUAM    N.    OOTTBELL     HaBBT    P.    DOLAN  OSCAB    M.    TOEEISON 

Edwin  K.  Walker         Joseph  Sabath  Hossa  W.  Wells 

i!h>WABo  A.  Dicker         James  G.  Martin  Sheridan  E.  Fry 

Isnxna  H.  Himss  Thomas  F.  Scully  Hugh  B.  Stewart 

Arnold  Heap  John  J.  Booney  Joseph  Z.  Uhlir 


(7)  COUNTY  AND  PROBATE  COUBTS. 


In  the  eonntias  of  Gook,  Kane,  LaScilOi  Madison,  Peoria,  Bock  Xalandy 
Sangamon,  St.  Glair,  Vennilion  and  Will,  each  having  a  population 
of  over  70,000,  probate  eonrta  are  established,  distinct  from  tiie  oonntj 
eoorta.  In  the  other  counties  the  countj  courts  have  jurisdiction  in 
all  matters  of  probate.     (Laws  1881,  72.) 
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Ltman    MoCael Adams Quinej. 

William  8.  Dewet Alexander Cairo. 

Wm.  H.  Dawdt Bond Greenville. 

Wm.  C.  De  Wolp Boone Belvidere. 

WiLLAED  Y.  Babxb Brown Mt  Sterling. 

Vaoanot Bureau Princeton. 

Ghablbs  £.  CooBX Calhoun Hardin. 

John  D.  Tuenbauoh Carroll Mt  GarrolL 

Charles  JB.  Maetin Cass Virginia. 

William  O.  Spubgin Champaign Urbana. 

Chables  A.  Pbateb Christian Tajlorville. 

Hebshel  B.   Snavelt Clark Marshall. 

Alsie  N.  Tolliveb Clajr Xiouisville. 

James   Allen Clinton Carljla 

John  P.  Habbah Coles Charleston. 

John  K  Owens Cook Chicago. 

Chables  8.  C^ttinq,  Pro.  J.    Cook Chicago. 

John  C.  Maxwell Crawford Bobinson. 

Stephen  B.  Babidbn Cumberland Toledo. 

WiLUAM   L.   Pond DeKalb Sycamore. 

Feed   C.   Hill DeWitt Clinton. 

W.  J.  DOLSON Douglas .Tuscola. 

Chables  D.  Clabk .-..DuPage Wheaton. 

Daniel   Y.   Dayton Edgar Paris. 

Peteb  0.  Waltbbs Edwards Albion. 

Basnet    Ovebbbok .Effingham Effingham. 

John  H.  Webb Fayette Vandalia. 

M.  L.  McQniSTON. Ford Pazton. 

Thomas  J.  Layman Franklin Benton. 

Hobabt  S.  Boyd Fulton Lewistown. 

Habmon  P.  BOZABTH Gallatin Shawneetown. 

Thomas  Henshaw Greene Carrollton. 

Geoege  Bedtobd Grundy Morris. 

ISAAO  H.  Webb Hamilton McLeansboro. 

J.  Abthub  Baibo Hancock Carthage. 

ELmu   N.   Hall. Hardin Elizabethtown. 

Btirus  F.  Bobinson .Henderson Oquawka. 

liEOKABD  E.  TXLLEEN Henry Cambridge. 

John  H.  Gillah Iroquois Watseka. 

WzLLABD  F.  Ellis Jackson Murphysboro. 


X.  County  and  Pbobatb  Coubts. 


JUDGES.  00U^'TIB8.  OO.UNTT  SEATS. 

H.  M.  Kasserman Jasper Newton. 

Andrew  D.  Webb Jefferson Mt.  Vernon. 

Habby  W.  Poque Jersey JerseyviUe. 

John  0.  I^evebs Jo  Daviess Galena. 

J.  P.  HiGHT Johnson .Vienna. 

Frank    G.    Plain Kane Geneva. 

John  H.  WHiLIams,  Pro.  J.. .  .Kane Geneva. 

Abthxjb   W.   Deselm Kankakee Kankakee. 

Clabencb  8.  Williams Kendall Galesburg. 

E.   C.   Bice Knox Yorkville. ' 

Pebbt  L.  Pbbsons Lake Waukegan. 

William  H.  Hinebauqh La  Salle Ottawa. 

Albert  T.  Labdin,  Pro.  J La  Salle .Ottawa. 

Jasper  A.  Benson Lawrence LawrenceviJIe. 

Robert  H.  Scott Lee Dixon. 

W.  C.   Graves Livingston Pontiac. 

James  T.  Hoblit. Logan Lincoln. 

Orpheus  W.  Smith Macon Decatur. 

Truman  A.  Snell ^ .  .Macoupin Carlinville. 

John    E.    Hillskotteb Madison Edwardsville. 

Joseph  P.  Streubeb,  Pro,  J..  .Madison Edwardsville 

Chas.   E.  Jennings Marion Salem. 

Daniel  H.  Gregg Marshall Xacon. 

James  A.  McComas Mason JIavana. 

WiLLUM  P.  Smith Massac Metropolis. 

Conrad  G.  Gumb  art McDonough Macomb. 

David  T.  Smiley McHenry Woodstock. 

Homer  W.  Hall McLean Bloomington. 

G.  B.  Nelson Menard Petersburg. 

Henry  E.  Burgess Mercer Aledo. 

Frank    Durtee Monroe Waterloo. 

John  L.  Dryer .Montgomery Hilliboro. 

Edward  P.  Brockhousb Morgan .Jacksonville. 

Isaac  Hudson Moultrie Sullivan. 

Prank  E.  Bebd Oele Oregon. 

Clyde  E.   Stonr Peoria Peoria. 

Arthur  M.  Ottman,  Pro.  J.. . Peoria Peoria. 

Marion  C.  Cook Perry V.  Pinckneyville. 

Elim  J.  Hawbaker Piatt Montioello. 

Paul  F.  Grote Pike Pittsfield. 

WiLLUM  A.  Whitbsidb Pope Goleonda. 

Wm.  a.  Wall... Pulaski Mound  City. 

Henry  C.  Mills Putnam Hennepin. 

Wm.  M.  Schuwbrk Bandolph Chester. 

Stephen  C.  Lewis BicMand Olney. 

Bobt.  W.  Olmsted Bock  Island Bock  Island. 

Ben  J.  S.  Bell,  Pro.  J Bock  Island Bock  Island. 

Kenneth  C.  Bonalds Saline. . .  .^ Harrisburg. 

John  B.  Weaver Sangamon. Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Work Schuyler Bushville. 

F.  C-  J^UNK Scott Winchester. 

J.  K.  P.  GRn)BR.... Shelby Shelbyville. 

Bradford  F.  Thompson gtark Toulon. 

John  B.  Hay St  Clair BeUeviUe. 

FRANK  Pbmin,  Pro.  J St  Clair Belleville. 

Anthony  J.  Clarity Stephenson Freeport 

James  M.  Bahn Tazewell Pekin« 

Monroe  C.  Crawtord Union Jonesboro. 

Lawrence  T.  Allen Vermilion Danville. 

Clinton  Abern athy.  Pro.  J. .  .Vermilion DanviUe. 

John  A.  Lopp Wabash Mt  Carmel. 
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Li.  £.  Murphy Warren •  .Monmouth. 

W.  P.  Orebn Washington Nashville. 

ViBoiL  W.  Mills Wayne Fairfield. 

Julius  C.  Kxkn White Carmi. 

Wii.  A.  Blodgktt Whiteside Morrison. 

OsoBax  J.  OowiNG Will Joliet. 

JOHK  B.  FiTHiAN,  Pro.  J Will Joliet. 

W.   F.   Slateb Wiiaamson Marion. 

Louis  M.  Bsokhow Winnebago » .  Boekford. 

Arthur  C  Fort Woodford Eureka. 
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Henry  M.  Bascom,  Appellant,  v.  Luta  E.  Fox  et  aL, 
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1.  Judgments — when  action  of  court  in  opening,  not  preserved  for 
review.  In  the  abEence  of  an  exception  preserved  by  bill  of  exceptions 
an  order  of  court  opening  a  judgment  and  granting  leave  to  plead  is  not 
preserved  for  review. 

2.  Suretyship — when  surety  discharged.  It  a  conveyance  of  real 
estate  is  made  and  the  grantee  assumes  and  agrees  to  pay  the  indebted- 
ness mentioned  in  a  note  and  mortgage  on  said  real  estate,  the  grantors 
become  sureties  upon  the  obligation  and  a  release  of  the  lien  of  the 
mortgage  without  the  consent  of  such  surety,  operates  to  discharge  his 
personal  liability. 

Judgment  by  confession.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Ben  M.  Smith,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed.  Opinion 
filed  January  16,  1912. 

Edward  F.  Comstock  and  Eectob  C.  Hitt,  for  ap- 
pellant; Jesse  Wilcox,  of  counsel. 

James  A.  Peterson,  for  appellees. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 
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A  confession  of  judgment  in  favor  of  appellant, 
Henry  M.  Bascom,  and  against  Luta  E.  Fox  and  Frank 
W.  Fox,  appellees,  was  entered  in  the  Superior  Court 
of  Cook  county,  on  February  10,  1902,  for  $2,233  and 
costs. 

On  April  20,  1908,  on  motion  of  appellees,  defend- 
ants, the  court  opened  the  judgment  and  gave  the  de- 
fendants leave  to  plead  within  fifteen  days,  the  judg- 
ment to  stand  as  security ;  and  the  cause  was  reinstated 
upon  the  docket  and  the  calendar  of  the  court.  The 
defendants  pleaded  the  general  issue  and  special  pleas 
setting  forth  that  to  secure  the  note  declared  on  the 
defendants  executed  and  delivered  a  certain  trust  deed 
of  the  same  date,  which  was  duly  recorded  in  the  oflSce 
of  the  recorder  of  deeds  of  Cook  county,  Illinois,  con- 
veying to  Lyman  E.  Baird,  as  trustee,  lot  6  and  the 
southeasterly  ten  feet  of  lot  5  in  block  4  in  Norwood 
Park;  that  the  defendants  conveyed  the  real  estate 
above  described  to  Frank  J.  Stanley  by  warranty  deed, 
dated  August  23,  1895,  reciting  in  the  conveyance  that 
it  was  made  subject  to  the  trust  deed  of  $2,000,  and  set- 
ting forth  various  mesne  conveyances  by  which  the  title 
to  the  property  on  June  13,  1899,  was  vested  in  Will- 
iam Worthy,  and  that  William  Worthy  and  his  wife 
conveyed  the  real  estate  described  to  Sidney  0. 
Nicholson  by  warranty  deed,  dated  March  15,  1891, 
which  was  duly  recorded,  and  which  deed  recited  that 
the  said  conveyance  was  subject  to  an  encumbrance  of 
$2,000  and  interest,  which  the  said  grantee  assumed  and 
agreed  to  pay.  The  plea  further  sets  forth  convey- 
ances from  said  Nicholson  to  George  Q.  Nicholson,  and 
from  George  Q.  Nicholson  to  Laurene  G.  Blackman, 
and  that  Blackman  on  or  about  November  15,  1901, 
conveyed  the  above  described  real  estate  to  Charles 
F.  Marsh,  subject  to  the  trust  deed  above  described, 
in  consideration  of  one  dollar;  and  that  the  real  con- 
sideration was  one  hundred  dollars,  which  was  paid  by 
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Baird  &  Warner  as  the  agents  of  appellant,  Henry  M. 
Bascom,  and  that  Marsh  paid  nothing  for  the  convey- 
ance, and  only  accepted  the  same  as  trustee  for  Bas- 
com, and  for  Baird  &  Warner,  his  agents;  and  that 
thereafter  on  the  17th  day  of  August,  1906,  Marsh  and 
wife  conveyed  the  property  above  described  to  Nels 
Jansson,  which  deed  was  also  duly  recorded,  and  on 
August  16,  1906,  the  said  Lyman  Baird,  as  trustee, 
made  and  executed  a  release  deed  releasing  unto  ap- 
pellees the  above  described  property. 

Eeplications  were  filed  to  the  pleas  of  the  defend- 
ants, and  on  trial  the  jury  rendered  a  verdict  for  the 
defendants,  appellees.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  was  entered  on  the  verdict. 
From  this  judgment  appellant  prosecutes  this  appeal. 

In  appellant's  brief  his  contentions  are  stated  as 
follows : 

''Appellant  contends  that  the  court  should  not  have 
opened  up  the  judgment  of  February  10, 1902,  and  that 
it  was  not  a  proper  case  for  a  jury;  that  the  judgment 
is  not  sustained  by  the  evidence;  that  if  there  were 
proper  credits  the  judgment  should  have  been  reduced 
and  not  set  aside;  that  the  judgment  of  the  court 
should  have  been  that  there  be  endorsed  $1,533.51  paid 
a-s  of  July  27,  1906,  on  said  judgment,  and  that  the 
judgment  as  thus  reduced  stands." 

In  the  brief  of  appellant  it  is  urged  that  due  dili- 
gence is  required  of  an  applicant  in  opening  a  judg- 
ment. Such  application  should  be  made  at  the  earliest 
opportunity,  and  it  was  not  necessary  to  set  aside  the 
judgment  if  it  was  too  large,  but  it  should  have  been 
reduced,  so  as  to  stand  for  the  sum  due  after  deduct- 
ing any  credits. 

The  record  shows  that  appellant  attended  court  and 
resisted  the  motion  to  open  the  judgment,  and  that  no 
exception  was  preserved  to  the  order  of  the  court 
opening  the  judgment  and  granting  the  defendants 
leave  to  plead.    We  are  of  the  opinion  that  the  point 
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was  not  preserved  by  the  record,  and  that  appellant 
waived  and  cannot  urge  here  as  error  the  opening  of 
the  judgment  and  the  granting  leave  to  plead.  Prall 
V.  Hunt,  41  ni.  App.  140. 

Eelative  to  the  defense  to  the  action  shown  by  the 
record,  it  appears  that  appellant,  Bascom,  became  the 
owner  of  the  note  shortly  after  the  note  and  trust  deed 
to  secure  the  same  were  given ;  and  it  further  appears 
that  appellant  became  the  owner  of  the  property  upon 
the  conveyance  to  Marsh  above  mentioned.  Marsh 
was  a  mere  holder  of  the  title  to  the  property,  as  trus- 
tee, without  any  duties  to  perform,  and  Bascom  be- 
came thereby  the  owner  of  the  fee  as  well  as  the  owner 
of  the  note  and  mortgage.  Marsh  being  a  mere  naked 
trustee.  There  was,  therefore,  a  merger  of  the  mort- 
gage and  the  fee,  and  by  the  release  of  the  debt  by 
the  trustee  without  the  Imowledge  and  consent  of  ap- 
pellees, the  debt  evidenced  by  the  note  was  thereby 
discharged.  Witham  v.  Brooner,  63  111.  344 ;  Ward  v. 
Armstrong,  84  111.  151;  Forthman  v.  Deters,  206  111. 
159, 171. 

It  further  appears  from  the. evidence  in  the  record 
that  in  the  conveyance  from  William  Worthy  and  wife 
to  Sidney  0.  Nicholson,  above  mentioned,  the  grantee 
assumed  and  agreed  to  pay  the  indebtedness  mentioned 
in  the  note.  Appellees  from  that  time  forth  were 
sureties  for  the  payment  of  the  note,  and  the  property 
itself  was  the  primary  fund  out  of  which  the  note  in 
suit  was  to  be  paid.  By  the  release  of  the  property 
from  the  lien  of  the  trust  deed,  without  the  consent  of 
appellees,  appellant  discharged  appellees  from  their 
personal  liability  on  the  note.  Lilly  v.  Palmer,  51  111. 
331 ;  Donk  v.  St.  Louis  G.  Co.,  17  111.  App.  369 ;  Jones 
on  Mortgages,  1226. 

We  are  of  the  opinion,  therefore,  that  the  evidence 
in  the  case  shows  a  discharge  of  the  indebtedness 
against  appellees,  and  the  release  of  all  personal  lia- 
bility on  their  part  for  the  indebtedness  evidenced  by 
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the  note,  and  that  a  complete  defense  was  shown  to  the 
note  sued  on. 

The  record  is  without  error,  and  the  judgment  is  ac- 
cordingly affirmed. 

Affirmed. 


Leonard  Q.  Quackenboss,  Appellee,  v.  John  P.  Devine, 

Administrator,  Appellant. 

Qen.  No.  15,972. 

Statute  op  limitations — when  defense  not  established.  Held,  under 
the  evidence,  that  the  defense  of  the  Statute  of  Limitations  was  not 
ePtablished. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
HiCHAKD  S.  TuTHiLL,  Jud^e,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Affirmed.  Opinion  filed  January  16, 
1912.     Behoaring  denied  January  30,  1912. 

Charles  S.  Babcock,  for  appellant. 
GABTsroE  &  Hudson,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  action  was  brought  in  the  Circuit  Court  by  ap- 
pellee, Leonard  G.  Quackenboss,  an  architect,  against 
George  W.  Higgins,  now  deceased,  to  recover  compen- 
sation for  work  alleged  to  have  been  done  at  the  re- 
quest of  Hiesrins,  in  making:  plans  and  drawings  for 
buildings  which  were  never  built,  and  a  small  item  for 
an  alleged  proposed  alteration  in  a  building,  which 
was  never  made. 

The  cause  was  tried  before  a  court  and  jury,  and  a 
verdict  was  rendered  in  favor  of  the  plaintiff  for  $1,- 
.395  and  judgment  was  entered  thereon. 
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The  verdict  and  judgment  include  services  for  plans 
made  for  an  improvement  on  Milwaukee  avenue  and 
Cornelia  street  in  Chicago,  amounting  to  $357.50,  also 
for  work  on  California  avenue  on  a  proposed  building 
to  be  located  at  California  avenue.  Stave  street  and 
George's  court,  amounting  to  $997.50,  and  also  for 
plans  made  for  changing  the  front  of  a  building  on 
North  avenue,  $40. 

To  the  first  item  above  mentioned  the  defense  of  the 
Statute  of  Limitations  is  set  up  in  the  pleas,  and  it  is 
urged  that  the  evidence  shows  that  in  1897  the  plaintiff 
was  retained  by  George  Higgins  to  prepare  plans  for 
the  improvement  of  the  Cornelia  street  property.  The 
evidence  shows  with  reference  to  this  item  that  a  set 
of  plans  was  drawn  and  specifications  were  prepared 
in  the  early  part  of  1898 ;  and  that  bids  were  solicited 
by  the  plaintiff  for  the  several  parts  of  the  work.  The 
sum  total  of  the  bids  was  greater  than  the  amount  that 
Mr.  Higgins  was  willing  to  spend  upon  the  property, 
and  the  actual  construction  of  the  building  was  de- 
ferred. Later,  on  various  occasions,  one  Solomon 
Abelson,  who  had  a  saloon  on  the  opposite  corner  from 
the  property  in  question,  asked  Mr.  Higgins  to  modify 
the  plans  prepared  for  his  proposed  building,  so  as  to 
include  a  dance  hall  in  the  rear,  with  the  understanding 
that  Abelson  would  rent  the  property  if  the  construc- 
tion was  changed  as  suggested  by  him.  Thereupon,  at 
the  request  of  Higgins,  the  plaintiff  made  the  required 
alterations  in  the  plans,  and  subsequently  Higgins 
changed  his  mind  and  requested  plans  for  flats  on  the 
ground  floor  instead  of  stores  and  a  dance  hall ;  and  the 
plans  were  again  altered  to  correspond  with  Mr.  Hig- 
gins' changed  purposes  in  regard  to  the  building,  but 
the  time  for  actually  constructing  the  building  was 
postponed.  These  changes  continued  from  time  to 
time  until  1904.  It  appears  therefore  from  the  evi- 
dence that  the  matter  of  the  preparation  of  the  plans 
for  the  Cornelia  street  property  was  continually  under 
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consideration  from  1898  to  1904,  and  that  during  that 
time  the  plan  and  purpose  of  Mr.  Higgins  to  improve 
the  property  was  not  abandoned,  nor  were  the  plans 
at  any  time  rejected,  nor  was  the  retainer  ended. 

The  case  was  tried  upon  that  theory,  before  the  court 
and  jury,  and  the  jury  upon  the  evidence  found  in  favor 
of  the  plaintiff  as  to  that  item. 

We  think  under  the  evidence  shown  in  the  case  that 
the  Statute  of  Limitations  cannot  be  applied  to  the 
case  and  that  there  was  no  defense  made  out  there- 
under. Walker  v.  Goodrich,  16  111.  341;  O'Brien  v. 
Sexton,  140  111.  517;  Ennis  v.  Pullman  Palace  Car 
Company,  165  111.  161. 

The  evidence  does  not  show  that  there  was  at  any 
time  any  settlement  or  payment  made  by  Higgins  for 
the  plans  for  the  Cornelia  street  property  or  the  other 
items  above  mentioned,  or  any  settlement  or  adjust- 
ment of  either  of  the  claims  for  work  done  upon  the 
plans  for  the  improvement  of  the  properties  described 
above. 

It  appears  from  the  record  that  when  Higgins  re- 
ceived the  plaintiff's  bill  for  the  services  recovered 
for  in  this  action,  he  made  no  complaint  in  regard  to 
the  same,  but  said  to  the  messenger  who  presented  the 
bill  that  he  would  attend  to  the  bills,  or  be  down  to  see 
Mr.  Quackenboss,  appellee. 

Without  discussing  the  evidence  in  detail,  we  are  of 
the  opinion  that  it  sustains  the  verdict  and  judgment. 

We  have  examined  the  instructions  complained  of  by 
appellant,  and  we  find  no  reversible  error  therein.  The 
instructions,  we  think,  fairly  submitted  the  case  to  the 
jury.  There  was  nothing  misleading  or  improper  in 
them  which  should  invalidate  the  judgment. 

The  amount  of  the  verdict  and  judgment  appears  to 
us  to  be  justified  by  the  evidence  in  the  case ;  and  it  can 
be  distinctly  and  specifically  itemized  in  the  claims 
above  set  forth  and  the  amounts  thereof,  so  that  the 
judgment  is  warranted  by  the  facts  proven,  and  is  in 
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every  respect  reasonable  and  just  as  it  appears  to  us. 
The  judgment  of  the  trial  court  is  therefore  affirmed. 
The  cost  of  the  additional  abstract  of  record  should  be 
taxed  against  appellant. 

Affirmed. 


George  Kenneth  Young,'  Appellee,  v.  James  L.  Williams 
et  al.     James  L.  Williams,  Appellant, 

Gen.  No.  16,013. 

Negligence — what  essential  to  recover.  In  order  to  recover  for  negli- 
gence not  only  must  there  be  alleged  and  proved  a  duty,  but  also  a 
breach  of  that  duty  and  an  injury  resulting  from  such  breach. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  HoK.  George  A.  Dupuy,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1909.  Reversed. 
Opinion  filed  January  16,  1912.  Behearing  denied  January  30,  1912. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  by  the  Court.  This  action  on  the  case  was 
brought  by  the  plaintiff,  George  Kenneth  Young,  by 
his  next  friend,  against  appellant,  James  L.  Williams, 
and  one  Homer  Q.  Howard,  to  recover  damages  for 
personal  injury.  On  the  trial  the  jury's  verdict  found 
both  defendants  guilty,  and  assessed  plaintiff's  dam- 
ages at  $3,000.  The  court  set  aside  the  verdict  as  to 
the  defendant  Howard,  and  granted  him  a  new  trial. 
The  plaintiff  then  dismissed  the  suit  as  to  Howard; 
and  the  court  rendered  judgment  against  defendant, 
James  L.  Williams,  who  appeals, 
James  L.  Williams  was  the  owner  of  an  apartment 
building  at  No.  4815  Prairie  avenue,  in  the  city  of  Chi- 
cago. Homer  G.  Howard  was  his  renting  agent.  The 
building  was  heated  with  steam.  Some  time  during 
January,  1905,  it  was  necessary  to  replace  two  of  the 
radiators  in  the  third  apartment,  or  flat,  of  this  build- 
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ing,  because  they  leaked.  The  floor  under  the  radi- 
ators had  become  weak,  and  this  also  required  some  re- 
pairs. The  apartment  was  occupied  by  plaintiff's 
mother  and  other  members  of  the  family.  The  build- 
ing fronted  west,  and  at  the  back  of  it  there  was  a 
large  private  porch  about  seven  feet  in  width  and  of 
the  length  of  the  width  of  the  building.  The  porch  was 
enclosed  on  the  north  and  east  by  a  rail,  and  on  the 
south  by  a  substantial  partition  extending  from  the 
floor  to  the  ceiling.  There  was  a  door  leading  into  the 
porch  from  the  back  stairs.  The  porch  was  screened 
in  and  was  used  as  a  place  for  the  children  of  the  fam- 
ily to  play  during  the  day,  and  also  for  others  to  sit 
on  summer  evenings.  It  was  used  exclusively  by  the 
tenants  (the  plaintiff's  mother  and  her  family)  of  the 
third  apartment,  of  which  it  was  a  part.  It  was  cleaned 
and  taken  care  of  by  them.  The  plumber  who  did  the 
work  took  out  the  two  radiators  and  placed  them  in  this 
back  porch.  One  of  them  was  placed  against  or  near 
the  railing  about  in  front  of  the  kitchen  door  and  about 
the  middle  of  the  porch,  and  the  other  was  placed  in 
the  northeast  corner  of  the  porch.  The  radiators  re- 
mained in  these  positions  several  weeks  prior  to  the 
accident  here  involved. 

On  Sunday,  March  26, 1905,  about  nine  o  'clock  in  the 
morning,  the  plaintiff  went  out  on  the  porch  above  de- 
scribed, and  after  four  or  five  minutes  some  of  the 
other  members  of  the  family  heard  something  fall  and 
then  the  screams  of  the  boy.  They  hurried  out  and 
found  the  boy  lying  on  the  floor  of  the  porch  and  on 
him  the  radiator  that  had  stood  in  front  of  the  kitchen 
door.  Upon  examination  by  a  physician,  it  was  found 
that  one  of  the  plaintiff's  legs  was  broken;  he  was 
taken  to  a  hospital,  and  a  further  examination  revealed 
the  fact  that  both  bones  of  the  leg  were  fractured  be- 
low the  knee,  and  one  of  them,  the  tibia,  was  protrud- 
ing. He  was  in  the  hospital  seven  weeks,  and  was 
afterwards  treated  for  some  six  or  eight  months.    On 
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complete  recovery,  the  injured  leg  was  found  to  be 
slightly  shorter  than  the  other. 

McCabe,  Cloyes  &  KuLL,  for  appellant. 

Bryan,  Duval,  McCormick  &  Wilbur,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  evidence  shows  without  controversy  that  the 
radiator  stood  in  the  position  where  it  was  at  the  time 
of  the  accident  from  the  first  part  of  January,  1905, 
until  March  following.  During  this  time  it  was  in  the 
premises  leased  to  F.  E.  Janes  and  Mrs.  E.  Young,  the 
mother  of  plaintiff,  and  was  therefore  under  the  con- 
trol and  disposition  of  the  plaintiff's  mother.  She 
could  have  removed  the  radiator  from  her  premises  at 
any  time.  If  it  constituted  a  danger  or  a  menace  as  it 
stood  in  the  position  where  it  was  placed  by  the 
plumber  who  disconnected  it  from  the  building,  it  was 
her  duty,  or  that  of  Mr.  Janes,  to  remove  it,  or  to  so 
place  it  that  no  injury  could  be  occasioned  by  it.  From 
the  facts  appearing  in  the  evidence  the  reasonable  in- 
ference is  that  it  was  not  dangerous  unless  some  inter- 
vening force  was  exerted  upon  it  which  caused  it  to 
fall,  for  it  had  stood  upon  the  floor  where  it  was  placed 
for  upwards  of  two  months. 

The  duty  of  appellant  alleged  in  the  amended  dec- 
laration was  to  keep  the  premises  in  a  safe  and  habit- 
able condition,  and  *  *  to  prevent  the  placing  of  obstruc- 
tions upon  any  of  the  stairs  or  balusters  or  landings  or 
porches  or  other  means  of  ingress  or  egress  to  or  from 
said  premises  and  buildings,"  and  that  appellant  vio- 
lated that  duty  by  wrongfully  and  negligently  permit- 
ting and  suffering  the  heaters  to  be  and  remain  on  the 
porch  01^  stairway  or  landing  for  several  weeks.  As 
applied  to  a  stairway  or  landing  or  porch  of  the  build- 
ing which  were  under  the  charge  and  control  of  appel- 
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lant  as  owner,  and  were  used  by  the  tenants  of  the 
building  as  a  means  of  ingress  or  egress  to  or  from  the 
premises  rented  by  them,  as  averred  in  the  declaration, 
we  think  the  duty  of  the  appellant  as  owner  to  keep 
them  safe  and  free  from  hazard  and  danger  is  plain 
and  beyond  question,  but  as  applied  to  the  facts  shown 
in  the  case  we  are  of*  the  opinion  that  appellant  vio- 
lated no  duty  legally  resting  upon  him,  which  directly 
caused  the  injury. 

In  Chicago  Union  Traction  Co.  v.  Giese,  229  HI.  260, 
the  principle  of  the  law  is  re-stated  as  follows : 

**The  first  requisite  in  establishing  negligence  is  to 
show  the  existence  of  some  duty  and  its  violation.  Neg- 
ligence consists  in  the  violation  of  a  duty  owing  by  the 
party  inflicting  the  injury  to  the  person  injured.  Back 
of  every  instance  of  negligence  must  be  found  a  duty  to 
the  individual  complaining,  an  observance  of  which 
would  have  avoided  the  injury.  To  state  the  principle 
in  other  language,  in  every  case  involving  actionable 
negligence  there  must  exist  three  essential  elements: 
First,  the  existence  of  a  duty  on  the  part  of  the  person 
charged  to  protect  the  complaining  party  from  the  in- 
jury received;  second,  a  failure  to  perform  that  duty; 
and  third,  an  injury  resulting  from  such  failure.  When 
these  elements  concur  they  unitedly  constitute  action- 
able negligence,  and  the  absence  of  any  of  these  ele- 
ments renders  the  pleading  bad  or  the  evidence  insuflS- 
cient,  as  the  case  may  be.  (2  Cooley  on  Torts,  3d  ed., 
p.  1411,  and  cases  cited.) '' 

In  our  opinion  two  of  the  essential  elements  neces- 
sary to  actionable  negligence  do  not  appear  from  the 
evidence  in  this  case.  The  evidence  does  not  show 
a  duty  on  the  part  of  appellant  to  remove  the  radiator 
from  the  premises  occupied  by  his  tenants ;  and  second, 
assuming  that  such  duty  existed  on  the  facts  shown 
and  he  failed  to  perform  it,  the  injury  was  not  occa- 
sioned by  such  failure.  The  proximate  cause  of  the 
injury  was  the  force  exerted  upon  the  radiator  which 
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caused  it  to  fall  on  the  plaintifiF.  This  force  was  exert- 
ed at  the  time  of  the  accident,  and  necessarily^  inter- 
vened between  the  negligence  claimed  and  the  injury. 
The  alleged  negligent  act  of  having  the  radiator  in  the 
porch  and  failing  to  remove  it  did  not  under  the  evi- 
dence proximately  cause  the  injury.  The  injury  was 
not  the  direct  or  proximate,  natural  or  probable  result 
of  leaving  the  radiator  standing  in  the  porch. 

Carter  v.  Towne,  103  Mass.  507,  was  an  action  in  tort 
for  carelessly  and  unlawfully  selling  to  the  plaintiff,  a 
child  eight  years  old,  two  pounds  of  gunpowder,  which 
the  plaintiff  fired  off  and  was  thereby  injured.  It  was 
held  that  the  powder,  having  been  in  the  legal  custody 
and  control  of  the  plaintiff's  parents  for  more  than  a 
week  before  the  injury,  the  act  of  the  defendant  was 
not  the  direct  proximate  natural  or  probable  cause  of 
the  injury. 

In  C.  B.  &  Q.  E.  B.  Co.  v.  Stumps,  55  111.  367,  374,  it 
was  said : 

**The  appellants  are  not  responsible  for  causing  this 
accident,  merely,  but  only  for  negligence  in  causing  it ; 
and  negligence  is  the  omission  of  the  means  reasonably 
necessary,  not  absolutely  necessary,  to  avoid  injury  to 
others.  •  *  •  When  an  accident  has  once  occurred,  be- 
cause it  is  seen,  after  the  event,  that  the  use  of  a  par- 
ticular precaution  would  have  effectually  prevented  it, 
that  does  not  show  that  it  was  the  duty  of  the  appel- 
lants, beforehand,  to  have  adopted  that  precaution. 
The  duty  was  to  have  used  every  reasonable  precau- 
tion, and  not  every  absolutely  necessary  precaution,  to 
avoid  injury  to  individuals. 

''The  question  is,  rather,  what  would  have  been  the 
course  of  a  very  prudent  person,  prior  to  the  accident ; 
whether  he  would  have  thought  exposure  to  injury 
from  such  a  cause,  such  a  probable  source  of  danger 
as  to  have  required  the  adoption  of  any  further  pre- 
cautions and  safeguards  than  those  used  to  protect 
against  it. ' ' 
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See  also  Illinois  Steel  Co.  v.  Zolnowsld,  118  111.  App. 
209;  Braun  v.  Craven,  175  111.  401;  Sjorgren  v.  Hall, 
53  Mich.  274;  Hnbbell  v.  Yonkers,  104  N.  Y.  434;  Mc- 
Gowan  v.  C.  &  N.  W.  By.  Co.,  91  Wis.  147. 

A  careful  examination  of  the  evidence  leads  us  to 
the  conclnsion  that  there  is  no  evidence  in  the  case 
which  warrants  or  supports  the  verdict  of  the  jury 
that  appellant  was  guilty  of  negligence  which  caused 
or  contributed  to  the  injury  of  appellee. 

As  this  conclusion  strikes  at  the  root  of  the  action 
it  is  unnecessary  to  consider  the  other  questions 
argued  by  counsel. 

The  judgment  of  the  Superior  Court  is  reversed  with 
a  finding  of  fact. 

Reversed. 


Gross  Loge  des  Deutschen  Order  des  Harugari  des 
Staates  Illinois^  Appellants,  v.  Maria  Brausch 

et  al.,  Appellees. 

Gen.  No.  16,027. 

Same  v.  Eliza  Lowen  et  al.,  Appellees. 

Gen.  No.  16,028. 

Same  v.  Mina  Trowbridge  et  al.,  Appellees. 

Gen.  No.  16,029. 

Same  v.  Emllie  Bogenhagen  et  al.  Appellees. 

Gen.  No.  16,030. 

Consolidated  For  Hearing. 

Fraternal  benefit  societies — who  entitled  to  funds  of  subordinate 
lodge  upon  dissolution.  Held,  unrler  the  constitution  and  by-laws  of  the 
particular  order  involved  in  this  case,  that  the  grand  lodge  of  such 
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order  was  entitled  to  the  money  in  the  possession  of  the  subordinate 
lodge  at  the  time  of  the  surrender  of  its  charter. 

Bills  for  accounting,  etc.  Appeals  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Lockwood  Honore,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1909.  Reversed  and  re- 
manded with  directions.    Opinion  filed  January  16,  1912. 

Sol  Levisohn  and  Israel  Cowen,  for  appellant. 

Matthew  J.  Huss,  Joseph  Sabath  and  Ammeri, 
Humphrey  &  Joyner,  for  appellees. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

By  its  amended  bills  of  complaint  in  four  cases  in 
the  Circuit  Court,  the  Grand  Lodge  of  the  German  Or- 
der of  Harugari  of  the  State  of  Illinois  (Die  Gross 
Loge  des  Deutschen  Ordens  der  Harugari  des  Staates 
Illinois),  claimed  accountings  and  decrees  against  sub- 
ordinate lodges  respectively  (and  their  officers),  which 
had  surrendered  their  charters  as  such  lodges  to  the 
complainant,  but  had  refused  to  account  and  pay  over 
the  moneys  in  their  hands  in  accordance  with  the  regu- 
lations, by-laws  and  rules  of  the  order.  In  each  of  the 
bills  the  subordinate  lodge  and  its  officers  are  made  de- 
fendants. In  all  respects,  except  the  amounts  claimed 
the  bills  of  complaint  are  alike  and  seek  an  accounting 
and  recovery  upon  the  theory  that  the  moneys  and 
funds  sought  to  be  recovered  are  impressed  with  a 
trust,  and  on  the  voluntary  surrender  of  the  charter 
and  dissolution  of  the  lodge  in  each  case,  such  moneys 
and  property  should  be  paid  over  and  delivered  to  the 
complainant,  in  pursuance  of  the  regulations,  by-laws 
and  rules  of  the  order. 

The  cases  were  consolidated  for  hearing  in  the  Cir- 
cuit Court,  and  a  decree  was  entered  in  each  case  dis- 
missing the  bill  for  want  of  equity.  The  complainant, 
the  Grand  Lodge  of  the  State  of  Illinois,  prosecutes  an 
appeal  from  each  decree,  and  the  appeals  in  Numbers 
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16,028,  16,029  and  16,030  in  this  court  have  been  con- 
solidated by  order  of  the  court  with  number  16,027  for 
hearing  upon  one  set  of  abstracts  and  briefs. 

The  bills  and  the  evidence  show  the  character  of  the 
organization  of  the  complainant  and  its  subordinate 
lodges.  This  in  part  appears  in  Freundschaft  Lodge 
V.  Alchenburger,  235  111.  438,  and  in  the  same  case  in 
this  court,  Alchenburger  v.  Freundschaft  Lodge,  138 
111.  App.  204. 

The  averments  of  the  bills  and  the  proofs  show  that 
the  United  States  Grand  Lodge  of  the  German  Order 
of  Harugari  is  a  voluntary  organization  with  a  consti- 
tution governing  its  actions  and  that  it  is  the  Supreme 
Lodge  within  the  order  of  Harugari.  Subordinate  to 
it  are  the  Grand  Lodges  in  the  various  states,  among 
which  is  the  complainant,  the  Grand  Lodge  of  the  State 
of  Illinois.  This  lodge  exercises  the  highest  jurisdic- 
tion in  this  state  and  is  exercising  its  power  under  the 
fraternal  state  law  of  Illinois  of  1893.  Subordinate  to 
the  Grand  Lodge  of  the  state  are  subordinate  lodges 
within  the  state,  consisting  of  men's  lodges  and  wom- 
en's lodges.  Prior  to  the  Constitution  of  1904  the 
women 's  lodges  had  no  participation  in  the  death  fund 
of  the  order,  but  after  that  period  they  became  entitled 
to  such  participation  by  paying  an  increased  per  capita 
tax  amounting  to  $1.20  per  annum.  The  order  is  or- 
ganized not  for  pecuniary  profit  but  is  a  fraternal  so- 
ciety. 

In  the  years  1894  and  1895  respectively  four  sub- 
ordinate lodges  to  the  complainant,  namely,  Hertha 
Lodge  No.  73,  Einigeit  Lodge  No.  74,  Treue  Schwester 
Lodge  No.  79  and  Immergruen  Lodge  No.  82,  all  of  the 
Hertha  Degree,  received  and  accepted  their  charters 
from  the  complainant.  The  charters  of  the  above  de- 
fendant lodges  were  signed  by  the  officers  of  the  United 
States  Grand  Lodge,  and  the  State  Grand  Lodge.  The 
charters  for  all  the  four  subordinate  lodges,  defend- 
ants, were  the  same  except  as  to  dates  and  names. 
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They  each  provided  that  the  lodge  should  consist  of 
at  least  five  members,  and  that  the  books  and  papers 
of  the  lodge  must  be  submitted  at  all  times  to  the 
Grand  Lodge  for  examination  whenever  dissatisfac- 
tion is  expressed  by  any  member  with  the  decisions 
and  resolutions  of  the  lodge;  that  each  officer  before 
his  installation  should  be  examined  as  to  whether  he 
possessed  the  necessary  qualifications,  by  the  presi- 
dent or  by  any  grand  officer  deputized  for  the  purpose. 
Each  lodge  was  empowered  to  enact  such  by-laws  as  it 
might  deem  best  for  the  welfare  of  the  lodge,  provided 
such  by-laws  should  not  be  in  conflict  with  the  constitu- 
tion of  the  order.  Each  lodge  was  granted  all  rights 
and  privileges  of  a  lodge  as  long  as  it  worked  within 
the  limits  of  the  constitution.  Should,  however,  the 
lodge  transgress  the  same,  then  the  charter  and  papers 
and  all  the  property  of  the  lodge  should  be  forfeited 
and  delivered  to  the  Grand  Lodge.  In  case  the  lodge 
cannot  exist  all  its  property  must  be  delivered  to  the 
Grand  Lodge. 

The  Hertha  degree  was  a  degree  used  by  the  order 
and  had  for  its  purpose  the  giving  to  women,  married 
and  unmarried,  the  opportunity  to  participate  in  ad- 
vancing the  tenets  and  privileges  of  the  order,  such 
as  mutual  assistance  in  sickness,  distress  and  death,  as 
well  as  the  promotion  of  social  ties  among  families 
through  lodge  meetings  and  festivities. 

By  the  Constitution  of  the  United  States  Grand 
Lodge  it  is  provided  that  the  State  Grand  Lodge  has 
final  jurisdiction  and  is  the  highest  tribunal  of  the 
order  within  the  state,  and  that  no  subordinate  lodge 
can  exist  without  the  consent  of  the  State  Grand 
Lodge,  and  if  application  for  a  charter  is  made  the 
Grand  Lodge  possesses  the  power  to  accept  or  reject 
such  application,  and  in  case  of  acceptance  it  shall 
recommend  the  same  to  the  United  States  Grand 
Lodge.  The  State  Grand  Lodge,  with  the  consent  of 
the  United  States  Grand  Lodge,  is  empowered  to  sns- 
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pend  any  charter  for  any  period  of  time  or  to  revoke 
the  same,  and  may  also  amend  the  constitution  for 
subordinate  lodges  within  its  jurisdiction,  in  order  that 
the  laws  shall  correspond  with  the  laws  of  th§  state 
where  such  Grand  Lodge  exists ;  also  to  accept  appeals 
to  redress  all  wrongs  existing  in  subordinate  lodges, 
to  designate  and  regulate  all  ways  and  means  for  its 
own  support,  and  to  perform  all  other  matters  which 
promote  the  interests  of  the  order,  provided  the  same 
do  not  conflict  with  the  laws  of  the  order  or  country. 

The  evidence  tends  to  show  that  the  defendant 
lodges  received  their  charter  existence  from  the  Illi- 
nois State  Grand  Lodge,  and  accepted  such  charters 
and  acted  under  the  same,  recognizing  the  jurisdiction 
of  the  State  Grand  Lodge.  Each  of  the  defendant 
lodges  became  and  was,  pursuant  to  special  act  of  the 
legislature,  approved  March  26,  1869,  a  corporation, 
and  they  each  remained  a  Harugari  lodge  as  such  up 
to  or  about  the  first  day  of  October,  1904,  when  each  of 
the  said  defendant  lodges  by  unanimous  vote,  for  rea- 
sons which  are  not  important  or  material  here,  re- 
turned the  fraternal  charter  under  which  they  had 
been  existing,  through  their  representatives,  to  the 
State  Grand  Lodge  and  the  State  Grand  Lodge,  the 
complainant,  has  ever  since  had  possession  of  the 
same.  The  defendant  lodges,  however,  refuse  to  pay 
their  funds  or  deliver  their  securities  over  to  the  State 
Grand  Lodge,  according  to  the  by-laws  and  charter 
regulations  of  the  order,  and  have  either  retained  the 
same  or  divided  the  funds  and  moneys  among  their 
members,  or  have  transferred  such  moneys  and  funds 
to  new  organizations  which  were  organized  by  the 
members  of  the  respective  defendants  when  they  voted 
to  surrender  their  charters.. 

The  controversy  in  these  cases  arises  upon  the  true 
intent  and  meaning  of  the  charter,  by-laws,  rules  and 
regulations  of  the  order  with  regard  to  the  proper  and 
rightful  <;ustodian  of  the  moneys,  funds  and  property 
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of  subordinate  lodges  which  have  dissolved  and  sur- 
rendered their  charters.  The  contention  of  the  com- 
plainant is  that  under  the  charters,  by-laws,  rules  and 
regulations  of  the  order,  such  moneys  and  property 
should  be  delivered  by  the  subordinate  lodges,  upon 
their  ceasing,  to  be  lodges  in  the  order,  to  the  State 
Grand  Lodge,  the  complainant,  by  which  such  moneys, 
funds  and  property  are  to  be  held  in  trust  for  any  new 
organization  or  lodges  which  may  be  formed  in  place 
of  the  dissolved  lodges,  when  the  moneys,  funds  and 
securities  so  turned  over  to  the  Grand  Lodge  of  the 
State  were  to  be  paid  and  turned  over  to  the  new 
organizations. 

The  constitution  of  the  United  States  Grand  Lodge 
in  Article  XII,  Section  6,  provides : 

''If  a  subordinate  lodge  is  suspended  for  a  certain 
period,  or  expelled,  or  its  charter  is  surrendered  or 
forfeited,  it  becomes  the  duty  of  the  last  installed  offi* 
cers  and  members,  or  those  who  may  be  possessed 
thereof,  on  demand  duly  made,  to  assign,  transfer  and 
deliver  the  charter,  books,  papers,  property  and  funds 
of  the  lodge  to  the  president  or  vice-president  who  may 
especially  be  authorized  for  this  purpose  by  the  Grand 
Lodge  or  its  president.  Any  officer  or  member  refus- 
ing to  deliver  any  of  the  property  of  the  lodge  when 
demanded  shall  be  and  remain  expelled  forever  even 
if  the  charter  and  all  the  property  be  returned  to  the 
lodge.'* 

Section  7  of  the  same  Article  provides,  that  all  ef- 
fects and  funds  which  are  received  by  the  Grand  Lodge 
under  Section  6  shall  be  kept  separate  and  apart  from 
the  other  funds  and  property  of  the  Grand  Lodge,  and 
shall  never  be  and  constitute  a  part  of  the  funds  of  the 
Grand  Lodge,  but  shall  always  be  preserved  and  be 
returned  to  the  Lodge  after  the  expiration  of  its  sus- 
pension, and  reinvestment  of  its  charter;  provided, 
however,  if  such  Lodge  is  not  renewed  or  installed 
within  three  years  the  funds  shall  be  embodied  in  the 
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general  funds  of  the  Grand  Lodge. 

The  proofs  show  that  prior  to  the  filing  of  the  bill 
in  each  case  a  notice  in  writing  was  served  upon  each 
of  the  defendants  which  had  money,  funds  and  securi- 
ties and  property  of  their  respective  lodges  by  the 
complainant,  the  State  Grand  Lodge,  demanding  im- 
mediate delivery  thereof  to  the  Grand  Secretary  of 
the  complainant,  and  designating  certain  persons  in 
the  notice  named  to  receive  the  same.  This  notice  was 
given  in  accordance  with  the  constitution  of  the  order. 

Upon  consideration  of  the  evidence  and  proofs, 
which  are  very  voluminous,  we  are  of  the  opinion  that 
the  complainant,  the  Grand  Lodge  of  the  State  of  Illi- 
nois, under  the  by-laws,  rules  and  regulations  of  the 
order,  became  entitled  to  the  money  in  the  possession 
of  each  lodge  upon  the  surrender  of  the  charter  of  that 
lodge,  and  that  it  was  the  duty  of  the  defendant  lodges 
respectively,  upon  the  voluntary  surrender  of  their 
charters,  to  turn  over  to  the  complainant  all  property 
belonging  to  the  lodge,  and  pay  over  all  funds  belong- 
ing to  the  lodge  to  the  complainant. 

We  are  of  the  opinion  that  the  proofs  show  that  the 
defendant  in  each  case  wilfully  violated  the  laws,  rules, 
and  regulations  of  the  society  in  disposing  of  the  funds 
shown  to  be  in  its  hands  and  possession  in  the  manner 
in  which  those  funds  were  disposed  of.  In  our  opinion 
the  money  shown  to  be  in  the  possession  of  the  re- 
spective defendants  was  contributed  under  the  charter 
and  by-laws  and  rules  and  regulations  of  the  order, 
and  was  dedicated  to  the  purposes  of  the  order;  and 
that  from  the  time  when  it  was  contributed  to  the  de- 
fendant lodges  it  was  held  in  trust  by  those  lodges  and 
their  officers,  or  by  those  into  whose  hands  it  was  com- 
mitted, for  this  uses  and  purposes  of  the  order  and 
under  the  rules  and  regulations  of  the  order.  It  was 
also  held  by  the  defendant  lodges  and  their  officers  re- 
spectively in  trust  to  pay  over  to  the  State  Grand 
Lodge,  the  complainant,  in  case  of  the  surrender  of 
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the  charter  of  the  defendant  lodges  and  the  dissolution 
thereof.  The  defendants,  therefore,  either  as  lodges 
or  as  members  of  the  lodges  had  no  power  to  divert 
the  money  in  their  hands  from  the  purposes  of  the 
order. 

In  State  Council  v.  Sharp,  38  N.  J.  Eq.,  page  24, 
there  was  involved  the  question  as  to  the  right  of  the 
Grand  Order  of  the  United  American  Mechanics  to  re- 
cover and  hold  for  the  purposes  of  that  order  funds 
of  a  subordinate  council  which  had  voluntarily  dis- 
banded and  surrendered  its  charter  to  the  State  Coun- 
cil, and  had  divided  all  of  its  effects  among  its  mem- 
bers, and  it  was  held  that  the  moneys  in  the  hands  of 
the  defendants  were  impressed  with  a  trust ;  and  that 
the  attempt  of  the  subordinate  council  to  distribute  the 
money  contrary  to  the  rules  and  regulations  of  the 
order  was  a  violation  of  the  trust,  and  that  the  com- 
plainant had  a  right  to  recover  the  funds  so  attempted 
to  be  diverted. 

In  Knights  of  Pythias  v.  Germania  Lodge,  No.  50, 
56  N.  J.  Eq.,  63,  a  similar  question  was  presented,  and 
the  vice-chancellor  held  as  follows : 

'^It  is  familiar  law  that  funds  accumulated  as  were 
these  here  in  question  become,  as  soon  as  paid  in,  im- 
pressed with  a  trust  with  all  its  consequences.  In  this 
case,  the  terms  of  the  trust  are  found  in  the  constitu- 
tions of  the  Supreme,  Grand  and  subordinate  lodges, 
and  the  laws  of  the  former  and  by-laws  of  the  latter. 
The  funds  being  impressed  with  such  a  trust  cannot 
lawfully  be  diverted  therefrom,  and  all  persons  aiding 
and  assisting  in  such  diversion  are  guilty  of  a  breach 
of  trust  and  liable  for  the  consequences.'^  (Citing 
numerous  authorities.) 

In  Hermanns-Soehne  v.  Wolfer,  42  Col.  393,  a  suit 
was  brought  by  the  Grand  Lodge  of  the  Sons  of  Her- 
mann against  certain  individuals,  who  were  formerly 
oflScers  of  a  subordinate  lodge  of  the  same  order,  to 
recover  certain  funds  alleged  to  have  been  wrongfully 
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diverted  and  appropriated  among  themselves  and 
other  members  of  the  subordinate  lodge.  The  sub- 
ordinate lodge  in  that  case  had  disbanded  and  had  di- 
vided its  assets  among  its  members,  instead  of  paying 
them  over  to  the  Grand  Lodge  as  required  by  the  con- 
stitution of  the  order.  The  court  held  upon  the  au- 
thority of  the  above  cited  cases  that  the  assets  held  by 
the  subordinate  lodge  and  its  officers  were  held  in 
trust,  and  that  the  Grand  Lodge  could  maintain  an 
action  against  the  officers  of  the  subordinate  lodge  for 
the  funds  misappropriated  and  divided  among  them- 
selves without  bringing  an  action  against  the  subor- 
dinate lodge  itself  although  incorporated,  since  the 
Grand  Lodge  had  the  right  to  follow  the  trust  fund 
into  the  hands  of  such  officers. 

In  our  opinion,  the  bill  presents  a  well  established 
ground  for  an  accounting  and  recovery  against  the  de- 
fendant lodges,  respectively,  for  all  funds  and  prop- 
erty in  their  hands  at  the  time  of  the  surrender  of 
their  charters;  and  that  the  evidence  tends  to  show 
that  the  defendant  Hertha  Frauenverein  had  on  hand 
at  the  time  of  the  surrender  of  its  charter  the  sum  of 
$802.93 ;  and  that  the  Treue  Schwester  Lodge,  No.  79, 
defendant,  and  the  other  defendant  members  of  su<3h 
lodge,  had  on  hand  the  sum  of  $2,089.04  belonging  to 
such  lodge;  and  that  the  Immergruen  Lodge  No.  82 
had  the  sum  of  $605.34  belonging  to  such  lodge;  and 
that  the  defendant  Einigkeit  Frauenverein  had  the 
sum  of  $993.73  on  hand  when  it  surrendered  its 
charter. 

lA  our  opinion,  the  complainant  is  equitably  entitled 
to  a  decree  against  the  defendants  respectively  for  the 
above  amounts,  and  that  the  chancellor  erred  in  dis- 
missing the  bills  for  want  of  equity. 

A  motion  was  made  by  the  appellees  and  reserved 
to  the  hearing  that  the  appeals  be  dismissed  for  the 
failure  to  file  an  abstract  of  record  in  compliance  with 
the  rules  of  court,  or  that  appellant  be  ordered  to  pay 
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the  costs  of  the  additional  abstract  filed  herein.    Both 
branches  of  the  motion  are  denied. 

The  decree  in  each  case  is  therefore  reversed  and 
the  case  is  remanded  with  directions  to  the  court  be- 
low to  enter  a  decree  in  favor  of  the  complainant  in 
each  case  for  the  amount  of  money  shown  by  the  evi- 
dence to  be  in  the  hands  of  or  possessed  by  the  re- 
spective defendants. 

Reversed  and  remanded  with  directions. 


Law  Union  &  Crown  Insurance  Company,  Appellee,  v. 
Harry  B.  Dunn  et  al.,  on  appeal  of  Thomas 

Prattler,  Appellant. 

Qen.  No.  16,059. 

Suretyship — obligation  of  grantee  to  indemnify  against  mortgage 
indebtedness,  "Whenever  the  morigSLge  debt  forms  a  part  of  the  con- 
sideration and  is  deducted  from  the  piirchape  money,  the  pn^antee  is 
bound  to  the  extent  of  the  property,  to  indemnify  the  grantor,  but  is 
not  personally  liable  for  the  mortgage  debt." 

Foreclosure.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Merfitt  W.  Pinckney,  Jndpe,  presidin^r.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  January 
!(?,  1912. 

Matthews  S.  Bradley,  for  appellant;  Goodman, 
Frank  &  Colbert,  of  counsel. 

Wn^soN,  Moore  &  McIlvaine,  for  appellees. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  appeal  is  from  a  foreclosure  decree  of  the  Cir- 
cuit Court,  foreclosing  a  mortjora^e  of  $25,000  upon  lot 
22  in  the  subdivision  of  lots  67  to  70  in  the  east  part 
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of  Ellis  addition  to  Chicago.  The  question  presented 
arises  on  that  part  of  the  decree  which  directs  that 
the  east  170  feet  of  the  lot  shall  be  first  sold  to  satisfy 
the  mortgage. 

The  lot  has  a  frontage  on  Ellis  avenue  of  66  feet 
and  a  depth  of  243  feet.  The  east  170  feet  of  the  lot 
are  improved  by  a  four  story  twelve  flat  building,  hav- 
ing a  frontage  of  66  feet  and  a  depth  of  about  110  feet. 

The  entire  lot  became  the  property  of  John  W.  Ulm, 
subject  to  the  mortgage  of  $25,000.  By  a  warranty 
deed,  dated  May  20,  1908,  and  recorded  July  18,  fol- 
lowing, Ulm  conveyed  to  appellant,  Thomas  Prather, 
the  easterly  170  feet  of  the  lot,  with  the  building  there- 
on, subject  to  the  encumbrance  of  $25,000.  The  undis- 
puted evidence  is  that  the  land  and  the  building  located 
on  the  easterly  170  feet  of  the  lot  were  worth  from 
$66,000  to  $75,000. 

On  June  1, 1908,  Ulm  conveyed  by  warranty  deed  to 
appellee,  John  U.  Hoffman,  lot  22,  except  the  easterly 
170  feet  thereof.  The  deed  was  one  of  general  war- 
ranty, and  in  it  no  reference  was  made  to  the  en- 
cumbrance of  $25,000.  The  price  paid  by  Hoffman  was 
$4,000.  On  the  same  date  Hoffman  by  a  trust  deed 
conveyed  the  westerly  66  feet  of  lot  22  to  the  Chicago 
Title  &  Trust  Company,  trustee,  to  secure  a  note  for 
$3,000,  payable  in  five  years,  with  interest  at  six  per 
cent.  The  trust  deed  contained  covenants  of  general 
warranty,  and  made  no  mention  of  the  $25,000  en- 
cumbrance. The  note  secured  by  the  trust  deed  to  the 
Chicago  Title  &  Trust  Company  is  owned  by  appellee, 
Maria  A.  Warren. 

As  to  the  transaction  by  which  appellant  Prather 
became  the  owner  of  the  east  170  feet  of  the  lot  and 
improvements  thereon,  the  evidence  shows  that  he 
traded  a  ranch  in  California  therefor.  Prather  was 
informed  in  that  transaction  that  there  was  an  en- 
cumbrance of  $25,000  on  the  property  which  fell  due 
the  21st  day  of  May,  1908.    He  inquired  whether  he 
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could  renew  it,  and  subsequently  after  the  trade  was 
closed,  Prather  requested  appellee,  Hoffman,  to  ar- 
range a  loan  for  $25,000  at  the  best  rate  obtainable. 

Ulm  testified  that  Prather  was  to  assume  the  mort- 
gage, and  that  he  asked  if  he  could  renew  it,  and  that 
Ulm  told  him  he  could  not  answer  that  question,  but 
presumed  that  it  could  be  renewed.  Ulm  further  tes- 
tified before  the  master  that  he  offered  the  property, 
subject  to  this  $25,000,  for  the  California  ranch,  pro- 
vided the  ranch  was  what  they  thought  it  was,  and  that 
Prather  offered  the  ranch  to  him  for  the  equity  in  the 
building  subject  to  the  $25,000  mortgage;  and  the  trade 
was  ultimately  made  upon  this  basis.  It  is  clear  we 
think  from  the  evidence  that  Prather  agreed  to  take 
the  east  170  feet  of  the  lot  in  question,  subject  to  the 
$25,000  mortgage.  The  negotiations  finally  ripened  in- 
to a  contract,  as  above  indicated,  whereby  Ulm  agreed 
to  convey  to  Prather  in  consideration  of  $10  and  other 
good  and  valuable  considerations  the  easterly  170  feet 
of  lot  22  above  described,  subject  to  the  trust  deed  in 
controversy  securing  the  $25,000  note,  and  Prather 
agreed  to  convey  to  Ulm  the  California  ranch  in  con- 
sideration of  $10  and  other  good  and  valuable  con- 
siderations. 

In  our  opinion  the  correspondence  between  the 
parties  introduced  in  evidence  shows  that  Prather  at 
the  time  the  contract  and  conveyances  were  made,  and 
subsequent  thereto,  considered  himself  bound  to  take 
care  of  the  $25,000  mortgage,  and  that  in  his  mind  the 
entire  $25,000  constituted  an  encumbrance  upon  the  170 
feet  and  building  which  he  purchased,  and  formed  a 
part  of  the  consideration  which  he  paid  for  the  prop- 
erty. The  parties  so  construed  the  contract  after  it 
was  made,  and  we  think  that  that  construction  cor- 
responded with  the  facts  and  the  real  agreement  of 
the  parties. 

The  provision  in  the  decree  to  which  appellant  ob- 
jects is  the  direction  that  the  east  170  feet  of  the  lot 
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be  first  offered  for  sale  separately,  and  the  question 
thus  presented  is  whether  in  trading  his  California 
ranch  for  the  east  170  feet  of  the  lot  on  Ellis  avenue 
with  the  flat  building  thereon,  appellant  took  the  prop- 
erty subject  to  the  entire  encumbrance  and  regarded 
the  encumbrance  as  a  part  of  the  consideration  for  the 
property ;  or,  in  other  words,  whether  the  entire  encum- 
brance was  in  fact  deducted  from  the  price  which  he 
was  to  pay  for  the  property  and  should  in  equity  be 
charged  against  his  property  instead  of  against  the 
property  of  the  appellees. 

In  Pingrey  on  Mortgages,  sec.  1020,  it  is  said : 

'*  Whenever  the  mortgage  debt  forms  a  part  of  the 
consideration  and  is  deducted  from  the  purchase 
money,  he  (the  grantee)  is  bound  to  the  extent  of  the 
property,  to  indemnify  the  grantor,  but  it  is  not  per- 
sonally liable  for  the  mortgage  debt.  *  * 

In  27  Cyc.  1371  c,  it  is  said : 

**  Where  a  part  of  mortgaged  premises  is  sold  under 
and  subject  to  the  mortgage,  it  becomes  primarily  lia- 
ble therefor,  and  the  liability  of  the  remainder  of  the 
land,  whether  retained  by  the  mortgagor  or  sold  to 
other  persons,  secondary,  so  that  the  rule  as  to  sub- 
jecting the  parcels  in  the  inverse  order  of  alienation 
does  not  apply.  But  according  to  some  of  the 
authorities  the  mere  recital  in  the  deed  that  the  land 
sold  is  subject  to  the  mortgage  is  not  enough  to  bring 
about  this  result,  but  there  must  also  be  something  to 
show  that  the  purchaser  becomes  responsible  for  the 
mortgage  debt,  as  where  it  is  declared  to  be  part  of  the 
consideration,  or  the  amount  of  it  is  deducted  from  the 
purchase  price. '^ 

The  above  doctrine  is  supported  and  upheld  in 
Drury  v.  Holden,  121  111.  130 ;  Zabriskie  v.  Salter,  80 
N.  Y.  555 ;  Brown  v.  South  Boston  Savings  Bank,  148 
Mass.  300,  and  many  other  cases. 

There  is  no  real  controversy  here  as  to  the  law  of 
the  case  as  we  read  the  briefs.    The  doctrine  of  mar- 
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shalling  the  assets  in  the  inverse  order  of  alienation, 
urged  by  appellant,  has  no  application  to  this  case. 
Brisco  V.  Power,  47  111.  447;  Monarch  Coal  &  Mining 
Company  v.  Hand,  197  HI.  288. 

In  our  opinion  the  provision  of  the  decree  com- 
plained of  was  proper  and  equitable  upon  the  evidence 
shown  in  the  record.    The  decree  is  affirmed. 

Affirmed. 


John  Huston  et  al.,  Appellees,  v.  Louis  M.  Newgass 

et  al.,  Appellants. 

Gen.  No.  16,076. 

Verdicts — when  not  disturbed  as  against  the  evidence,  A  verdict 
will  not  be  set  aside  on  review  as  against  the  evidence  unless  clearly 
and  manifestly  against  its  weight. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  January 
16,  1912. 

Newman,  Nokthrup,  Levinson  &  Becker,  for  ap- 
pellants ;  Harry  Goodman  and  Chester  E.  CiiBVELAND, 
of  counsel. 

GuERiN,  Gallagher  &  Barrett,  for  appellees. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  action  of  assumpsit  is  brought  by  the  payee  in 
a  draft,  against  the  acceptors,  for  nonpayment.  The 
acceptance  was  by  letter  written  before  the  draft  was 
issued.  The  case  has  been  to  the  Supreme  Court  on 
review  from  a  former  trial,  and  is  reported  in  Huston 
V.  Newgass,  234  111.  385.  The  material  facts  are  stated 
in  the  opinion  of  the  Supreme  Court  and  the  substan- 
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tive  law  governing  the  case  is  there  laid  down.  Appel- 
lants urge  that  the  Superior  Coijirt  erred  in  denying  the 
motion  of  defendants  to  exclude  each  of  the  counts  in 
the  declaration  from  the  consideration  of  the  jury  on 
the  ground  that  there  was  no  evidence  to  sustain  the 
same.  We  are  of  the  opinion  that  the  court  did  not 
.  err  in  denying  the  motions  of  the  defendants. 

It  is  next  urged  that  the  court  erred  in  denying  the 
motion  of  the  defendants  to  exclude  all  the  evidence 
and  direct  a  verdict  in  their  favor.  There  is  no  sound 
basis  in  the  case  for  urging  error  on  this  ground. 

It  is  also  urged  that  the  court  erred  in  admitting 
in  evidence  certain  checks  marked  Exhibits  14  to  23, 
which  were  given  for  the  fourteen  horses  composing 
the  shipment  of  July  20,  1904,  on  the  ground  that  the 
checks  were  immaterial  because  the  draft  of  July  21 
shown  in  evidence  does  not  come  within  the  terms  of 
the  letter  of  April  15,  1904,  by  which  defendants  ac- 
cepted in  advance  the  draft.  While  the  checks  were 
not  necessary  evidence  in  order  to  authorize  the  plain- 
tiffs to  recover  we  think  they  were  admissible  upon 
the  ground  that  they  tended  to  show  the  manner  in 
which  the  business  was  conducted  by  Grindell  and 
Dainty  while  they  were  purchasing  horses  for  ship- 
ment to  the  defendants. 

It  is  claimed  that  the  trial  court  erred  in  admitting 
in  evidence  the  checks  marked  Exhibits  1  to  13  and  24 
to  32  because  such  checks  were  not  given  for  the  four- 
teen horses  composing  the  last  shipment  to  defendants. 
The  remarks  made  with  reference  to  the  other  exhibits 
are  applicable  to  these,  and  we  think  the  court  did  not 
err  in  admitting  the  evidence. 

The  draft  dated  July  21,  1904,  was  admitted  in  evi- 
dence. Error  is  urged  on  admission  of  the  draft  be- 
cause it  did  not  come  within  the  terms  of  the  letter  of 
April  15,  1904.  We  think  there  was  no  foundation  for 
the  objection  and  the  court  properly  admitted  the 
draft 
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The  trial  court  did  not  err  in  excluding  evidence 
tending  to  show  that  the  partnership  of  Dainty  &  Grin- 
dell  was  dissolved  before  the  last  shipment,  for  the 
reason  that  there  is  no  evidence  tending  to  show  that 
the  plaintiffs  were  notified  of  such  dissolution,  and 
under  the  law  as  laid  down  in  Huston  v.  Newgass, 
supra,  the  partnership  was  not  dissolved  as  between 
plaintiffs  and  Grindell  and  Dainty  until  notice  of  its 
dissolution  was  served  upon  plaintiffs. 

For  the  same  reason  the  court  properly  excluded  evi- 
dence tending  to  show  that  the  last  shipment  was  made 
by  I.  Grindell  and  not  by  Dainty  &  Grindell. 

It  is  urged  that  the  first  instruction  given  at  the 
request  of  the  plaintiffs  was  improper  in  that  it  sub- 
mitted  to  the  jury  as  a  question  of  fact  whether  the 
draft  of  July  21,  1904,  was  drawn  pursuant  to  the 
terms  of  the  letter  of  April  15, 1904,  and  whether  that 
letter  was  an  acceptance  of  the  draft  of  July  21 ;  and 
furthermore  it  is  urged  that  the  instruction  purported 
to  tell  the  jury  under  what  circumstances  plaintiffs 
would  be  entitled  to  a  verdict,  and  improperly  singled 
out  part  of  the  evidence  and  ignored  material  evidence, 
and  also  ignored  defendants^  theory  of  the  case. 

In  our  opinion  these  objections  are  based  upon  either 
a  strained  or  unnatural  construction  of  the  instruction 
or  a  misconception  of  its  purport  and  plain  meaning. 
The  instruction  may  be  obnoxious  to  objections  in 
some  of  its  phrases,  but  it  states  the  law  of  the  case 
and  it  was  not  misleading  to  the  jury. 

It  is  urged  that  the  court  erred  in  giving  the  second 
instruction  asked  by  the  plaintiffs,  upon  the  ground 
that  the  instruction  improperly  told  the  jury  that  they 
must  not  take  into  consideration  what  the  horses  were 
sold  for  after  they  were  received  by  the  defendants. 
The  ruling  of  the  court  was  proper.  The  evidence  as 
to  what  the  horses  were  sold  for  after  they  were 
shipped  to  Chicago  was  irrelevant  and  immaterial  to 
the  case. 
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It  is  urged  that  the  court  improperly  told  the  jury- 
in  the  seventh  instruction,  given  at  the  instance  of  the 
plaintiffs,  that  any  evidence  tending  to  show  a  dissolu- 
tion of  the  partnership  of  Dainty  &  Qrindell  was 
wholly  incompetent  and  should  be  disregarded  by  the 
jury.  This  we  think  was  a  correct  instruction,  under 
the  ruling  in  Huston  v.  Newgass,  supra. 

We  do  not  think  that  the  eighth  instruction,  given 
by  the  court  at  the  request  of  plaintiffs,  left  the  jury 
to  speculate  as  to  the  amount,  if  anything,  due  to 
plaintiffs  on  account  of  the  cause  of  action  set  forth 
in  the  declaration. 

The  court  refused  an  instruction  requested  by  the 
defendants  to  the  effect  that  the  common  counts  of  the 
declaration  consisted  of  several  different  counts,  but 
that  they  should  give  consideration  to  only  one  of  the 
counts,  namely,  the  count  for  money  had  and  received, 
and  so  far  as  that  count  was  concerned,  they  should 
find  in  favor  of  the  defendants,  unless  they  believed 
from  the  evidence  and  under  the  instructions  of  the 
court,  that  the  plaintiffs  were  entitled  to  recover  from 
the  defendants  the  amount  which  the  fourteen  head  of 
horses  comprising  the  carload  of  horses  shipped  on  or 
about  July  20,  1904,  brought  at  the  sale  of  horses  at 
the  Union  Stock  Yards.  The  court  ruled  correctly  in 
refusing  the  instruction. 

The  court  also  refused  the  second  instruction  re- 
quested by  the  defendants,  to  the  effect  that  if  the  jury 
believed  from  the  evidence  that  the  plaintiffs  presented 
or  caused  to  be  presented  to  the  defendants  for  payment 
the  draft  set  out  in  the  plaintiffs^  declaration,  bearing 
date  July  21, 1904,  and  it  was  given  for  a  considerable 
amount  more  than  I.  Grindell  or  Dainty  &  Grindell  had 
paid  for  the  horses  shipped  to  Newgass  &  Son  on  or 
about  July  20,  1904,  and  that  Newgass  &  Son  refused 
to  honor  and  pay  the  draft  for  the  reason  among 
others  that  the  same  was  for  an  excessive  amount,  the 
plaintiffs  could  not  recover  from  the  defendants  upon 
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the  draft.  We  think  upon  the  evidence  offered  in  the 
case  the  refusal  of  the  instruction  was  correct,  as  it 
did  not  state  the  law  applicable  to  the  case. 

By  the  third  instruction  requested  by 'the  defendants 
the  court  was  asked  to  inform  the  jury  that  they 
should  take  into  consideration  only  those  checks  which 
were  given  on  account  of  the  cost  of  the  fourteen  head 
of  horses  which  comprised  the  carload  of  horses 
shipped  on  or  about  July  20,  1904.  The  court  refused 
to  give  the  instruction.  The  instruction  if  given  would 
in  our  opinion  have  been  misleading  and  improper,  and 
the  ruling  of  the  court  in  refusing  to  give  it  was  cor- 
rect. 

Appellants  urge  that  the  court  erred  in  refusing  to 
submit  to  the  jury  special  findings  numbered  1,  2,  3  and 
4  requested  by  defendants.  We  do  not  think  that  ma- 
terial error  was  committed  by  the  court  in  refusing  to 
submit  the  findings  to  the  jury. 

Upon  a  careful  consideration  of  all  the  evidence 
offered  in  the  case  we  are  of  the  opinion  that  it  abund- 
antly sustains  the  verdict  of  the  jury,  and  the  special 
findings.  The  evidence  in  the  record  leaves  no  doubt 
whatever  in  the  mind  of  the  court  that  the  verdict  and 
judgment  was  amply  supported  by  the  evidence  pro- 
duced in  the  case,  and  that  the  court  and  jury  could  not 
under  the  evidence  arrive  at  a  different  conclusion 
from  that  expressed  in  the  judgment. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  is  accordingly  affirmed. 

Afirmed. 
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Warren  Pease,  Appellee,  v.  Chicago  Crayon  Company, 

Appellant 

Gen.  No.  16,106. 

!♦  Makdahus — when  demand  to  inspect  corporate  records  sufficient. 
Held,  in  this  case,  that  both  the  written  and  verbal  demands  made  to 
inspect  corporate  records  were  sufficient,  and  that  such  demands  having 
been  refused  mandamus  was  properly  awarded. 

2.  Mandamus — when  objections  cannot  he  urged  on  review.  It  is 
too  late  to  urge  on  review  for  the  first  time  that  a  writ  of  mandamus 
requiring  an  inspection  of  corporate  records  to  be  accorded  to  a  stock- 
holder, runs  only  against  the  corporation. 

3.  Makdahus — burden  to  establish  improper  purposes  in  seeJcing  in- 
spection of  corporate  records.  It  a  corporation  has  reason  to  believe 
that  the  motives  actuating  an  application  to  inspect  corporate  records 
are  illegal  and  refuses  inspection  on  that  ground,  it  assumes  the  burden 
to  prove  such  improper  or  illegitimate  purpose. 

Mandamus.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  G.  Windes,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  January  16, 
1912. 

A.  D.  Gash,  for  appellant. 

Pease,  Smietanka  &  Polkey,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Appellee,  who  is  one  of  the  shareholders  of  appel- 
lant, an  Illinois  corporation,  filed  a  petition  for  man- 
damns  setting  out  his  ownership  of  fifteen  shares  of 
the  capital  stock  of  appellant;  that  he  had  made  de- 
mand on  the  corporation  to  be  allowed  an  inspection  of 
its  books  and  that  the  demand  was  refused.  The  peti- 
tion further  sets  forth  the  purchase  of  the  stock  by- 
appellee,  and  that  immediately  upon  such  purchase  he 
offered  to  surrender  the  certificate  and  asked  the  sec- 
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retary  of  appellant  to  issue  him  a  new  certificate; 
that  this  demand  was  refused  upon  the  ground  that 
the  stock  represented  by  the  certificate  had  been  sold 
in  legal  proceedings,  and  that  appellee  thereupon 
began  a  suit  and  obtained  a  decree  that  a  stock  cer- 
tificate be  issued  to  him  for  his  shares,  which  decree 
upon  appeal  to  the  Appellate  and  Supreme  Courts  re- 
spectively was  affirmed.  Pease  v.  Crayon  Co.,  235 
111.  391. 

After  appellee's  right  to  the  stock  had  been  settled 
by  the  above  litigation  he  obtained  his  certificate.  The 
petition  further  sets  forth  that  appellee  made  both 
verbal  and  written  demands  for  the  right  to  inspect 
the  books  of  appellant,  and  sets  out  a  written  demand 
dated  Chicago,  December,  1908,  and  the  refusal  to 
comply  therewith. 

To  the  petition  appellant  interposed  a  general  and 
a  special  demurrer.  The  special  grounds  assigned 
were  as  follows: 

1.  That  the  second,  third  and  fourth  paragraphs 
on  page  one  and  all  of  pages  two  and  three  of  the 
petition  are  immaterial  in  the  case  to  the  issue  raised 
by  the  prayer  therein. 

2.  That  reference  to  the  demand  for  dividends  and 
refusal  of  said  defendant  was  immaterial  to  the  issue 
raised  therein,  there  being  no  prayer  for  dividends 
and  there  being  an  allegation  that  another  suit  for 
dividends  is  pending. 

3.  That  said  petition  pleads  a  demand  for  permis- 
sion to  examine  the  books  by  an  expert  bookkeeper  or 
accountant,  whereas  the  pretended  demand  was  in 
writing,  set  out  in  the  petition,  and  is  not  a  demand 
but  only  a  request  for  permission  to  examine  the  books. 

4.  That  the  request  asks  for  all  the  minute  books 
of  the  corporation,  whereas  the  plaintiff  is  not  legally 
entitled  to  examine  the  minutes  of  the  directors*  meet- 
ings. 
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5.  Because  said  petition  alleges  and  says  that  such 
examination  is  desired  for  speculation  purposes  and 
not  for  a  legal  purpose  of  a  stockholder. 

6.  Also  that  the  petition  is  in  other  respects  un- 
certain, informal  and  insufl5cient. 

The  court  overruled  the  general  demurrer  and  all 
of  the  special  demurrer  except  clause  number  four, 
and  the  defendant  excepted  to  the  ruling  and  stood 
by  its  special  and  general  demurrer.  The  court  award- 
ed a  writ  of  mandamus  directed  to  the  defendant  com- 
manding it  to  permit  George  Catto  or  such  other  re- 
sponsible or  reputable  person  as  petitioner  shall  ap- 
point to  make  an  examination  of  all  the  books  of 
account  of  said  defendant,  general  ledgers,  general 
cash  books,  general  journals,  customers'  ledgers  and 
all  records,  documents  and  files  of  said  company  ex- 
cept its  minute  books.  To  the  entry  of  this  judgment 
appellant  excepted  and  an  appeal  was  prayed  and 
allowed. 

It  is  urged  that  the  writing  dated  Chicago,  Decem- 
ber, 1908,  set  out  in  the  petition,  is  a  mere  request  for 
permission  to  examine  the  books  and  is  not  suflScient. 
It  is  claimed  that  an  absolute  demand  to  inspect  the 
books,  and  refusal  of  the  demand,  is  necessary  before 
the  extraordinary  remedy  of  mandamus  may  be  in- 
voked. In  our  opinion  the  written  demand  contained 
in  the  writing  above  referred  to  is  suflBcient,  but  be- 
yond that  the  petition  alleges  a  sufficient  verbal  de- 
mand. 

It  is  next  urged  that  the  demand  to  inspect  the 
books  should  have  been  addressed  to  the  officers  in 
charge  of  the  books  and  not  to  the  corporation,  and 
that  because  the  corporation  alone  is  made  a  party  de- 
fendant to  the  suit  the  judgment  should  be  reversed. 

The  prayer  of  the  petition  is  as  follows: 

'*  Wherefore  your  petitioner  prays  a  writ  of  man- 
damus directed  to  the  Chicago  Crayon  Company  and 
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its   officers  and  directors,   commanding  them  forth- 
with,'^  etc. 

The  writ  which  was  ordered  by  the  court  ran  only 
against  the  corporation.  After  the  petition  was  filed 
process  was  issued  and  the  defendant  first  filed  a  gen- 
eral demurrer  to  the  petition  and  then,  upon  leave 
given,  a  special  demurrer.  In  the  special  demurrer 
the  point  is  not  made  that  the  writ  was  improperly 
directed  to  the  corporation.  In  our  opinion  it  is  now 
too  late  for  appellant  to  make  that  point  in  this  court. 
It  was  not  made  in  the  court  below.  Crown  Coal  & 
Coke  Company  v.  Thomas,  60  111.  App.  234;  Town  of 
Harlem  v.  Emmert,  41  111.  319;  Greene  v.  Hasten,  66 
111.  App.  345. 

We  think  that  by  failing  to  file  a  plea  in  abatement 
or  set  up  the  point  on  demurrer  in  the  trial  court  the 
appellant  waived  its  right  to  raise  the  point  here.  It  is 
not  mentioned  in  the  assignment  of  errors. 

It  is  contended  that  mandamus  to  inspect  books  will 
not  be  granted  to  satisfy  the  curiosity  or  to  aid  the 
stock  market  speculations  of  the  stockholder.  There 
is  no  basis  for  this  contention  to  be  found  in  the  rec- 
ord. The  petition  does  not  give  rise  to  any  such  con- 
tention. The  petition  sets  out  the  reasons  which  actu- 
ated appellee  and  shows  that  those  reasons  are  proper 
and  meritorious.  The  shareholder  is  not  required  to 
show  any  reason  or  occasion  rendering  an  examination 
of  the  books  proper,  or  a  definite  or  special  purpose. 
The  custodian  of  the  books  and  papers  of  the  corpora- 
tion cannot  inquire  into  the  motives  or  purposes  of  the 
stockholder.  If  the  defendant  has  reason  to  believe 
that  the  motives  were  improper  or  illegitimate,  and 
refuses  the  inspection  on  that  ground,  it  assumes  the 
burden  of  proof  of  such  improper  or  illegitimate  pur- 
poses.    Stone  V.  Kellogg,  165  111.  192. 

In  our  opinion  the  judgment  of  the  court  below  was 
proper,  and  it  is  accordingly  affirmed. 

Affirmed. 
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Fannie  Kinney,  Appellee,  v.  Village  of  Harlem,  Appellant. 

Gen.  No.  16,060. 

3.  Trial — when  conduct  of  counsel  not  ground  for  reversal.  The 
asking  of  a  question  with  reference  to  an  alleged  offer  of  compromise 
will  not  reverse  where  objection  thereto  is  promptly  sustained  by  the 
court 

2.  Instructions — when  upon  ordinary  care  not  erroneous.  Held, 
that  the  requirement  of  a  particular  instruction  complained  of  that  the 
plaintiff  should  have  been  in  the  exercise  of  due  care  at  the  time  of  the 
accident  and  as  charged  in  the  declaration,  did  not  limit  the  necessity 
of  the  exercise  of  due  care  within  too  narrow  a  compass. 

Action  in  case  for  personal  injurie?.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Bichard  S.  Tuthill,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed  on 
remittitur.  Opinion  filed  January  17,  1912.  Scmittiiur  filed  Janu- 
ary 26,  1912. 

Mabtin  W.  Gbosse,  for  appellant;  Pabkeb  &  Rig- 
HEiMEB,  of  counsel. 

Donald  H.  McGilvbay,  for  appellee ;  Wabben  Pease, 
of  counsel. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Appellee  recovered  a  verdict  and  judgment  against 
appellant  in  the  Circuit  Court  for  $1,650,  as  damages 
for  personal  injuries  alleged  to  have  been  occasioned 
by  the  negligence  of  appellant  in  maintaining  an  un- 
safe and  dangerous  sidewalk. 

Appellee  was  injured  on  October  14,  1903,  while 
walking  upon  a  plank  sidewalk  on  the  west  side  of 
Beloit  street  between  Cleveland  and  Madison  streets. 
That  she  was  caused  to  fall  by  the  tipping  of  a  loose 
plank  in  the  walk  does  not  admit  of  doubt.    There  is 
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some  controversy  in  the  evidence  bearing  upon  the 
condition  of  the  walk.  If  the  testimony  of  the  wit- 
nesses, called  on  behalf  of  appellee,  is  true,  the  side- 
walk in  question  was  unsafe  and  out  of  repair,  and 
had  been  in  that  condition  for  a  sufficient  length  of 
time  to  charge  appellant  with  constructive  notice  of 
such  condition.  On  behalf  of  appellant  several  wit- 
nesses testified  that  the  walk  had  been  rebuilt  in  1902, 
and  that  at  the  time  appellee  was  injured  the  planks 
and  stringers  were  sound  and  well  fastened.  The  rec- 
ord discloses,  however,  that  Jacobs,  the  street  com- 
missioner employed  by  appellant,  had  no  difficulty  in 
finding  the  loose  plank,  which  caused  appellee  to  fall, 
immediately  after  she  was  injured. 

The  case  was  tried  in  March,  1909,  and  the  record 
discloses  that  most  of  the  witnesses,  who  testified  for 
appellant  as  to  the  condition  of  the  walk  in  1903,  had 
not  had  their  attention  called  to  the  subject  until  with- 
in a  few  days  before  the  trial.  In  view  of  this  circum- 
stance, the  jury  were  doubtless  of  the  opinion,  as  we 
are,  that  the  recollection  of  appellant  ^s  witnesses  was 
somewhat  faulty,  with  respect  to  the  condition  of  the 
walk  five  years  and  a  half  prior  to  the  trial.  The  ver- 
dict is  not  against  the  manifest  weight  of  the  evidence, 
either  as  to  the  negligence  of  appellant  or  as  to  the 
exercise  by  appellee  of  due  care  for  her  own  safety. 

It  is  urged  that  appellant  was  prejudiced  by  the 
conduct  of  counsel  for  appellee  in  asking  appellant's 
witness,  Schwass,  whether  he  saw  appellee  and  asked 
her  to  accept  $1,500  in  settlement  of  her  claim.  Objec- 
tion to  this  line  of  examination  was  promptly  sus- 
tained by  the  court,  and  the  testimony  of  the  witness 
disclosed  that  he  did  not  get  an  opportunity  to  talk 
with  appellee.  The  incident  does  not  require  a  re- 
versal of  the  judgment. 

The  first  instruction  given  at  the  instance  of  appellee 
is  not  subject  to  the  criticism  urged.    The  declaration 
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alleges  that  appellee  was  in  the  exercise  of  due  care 
while  passing  on  and  upon  the  walk.  The  requirement 
in  the  instruction  that  appellee  should  have  been  in 
the  exercise  of  due  care  at  the  time  of  the  accident,  and 
as  charged  in  the  declaration,  did  not  limit  the  neces- 
sity of  the  exercise  of  due  care  by  her  within  too  nar- 
row a  compass.  Peterson  v.  Chicago  Trac.  Co.,  231 
ni.  324 ;  Knox  v.  American  Rolling  Mill  Corp.,  236  111. 
437;  Krieger  v.  A.,  E.  &  C.  E.  R.  Co.,  242  111.  544. 
The  doctrine  of  assumed  risk  has  no  place  in  the  case. 

The  second  instruction  given  at  the  instance  of  ap- 
pellee is  without  fault.  The  instruction  expressly  re- 
quires that  the  injury  complained  of  should  have  re- 
sulted from  the  unsafe  condition  of  the  sidewalk.  The 
third  instruction  given  at  the  request  of  appellee  does 
not  direct  a  verdict,  and  states  the  law  with  substantial 
accuracy.  The  instructions  tendered  by  appellant  and 
refused  by  the  court  were  properly  refused.  Some 
were  covered  by  other  instructions  given  to  the  jury ; 
some  were  inapplicable  to  the  case,  and  some  con- 
tained inaccurate  statements  of  the  law. 

It  is  claimed  by  appellee  that,  as  a  result  of  appel- 
lant 's  negligence,  she  sustained  a  permanent  injury  to 
her  spine,  but  a  clear  preponderance  of  the  evidence 
refutes  such  claim.  The  damages  awarded  by  the  jury 
for  the  injuries  actually  sustained  are  manifestly  ex- 
cessive. If  appellee  will  remit  $650  from  the  judg- 
ment, it  will  be  affirmed  for  $1,000 ;  otherwise  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Affirmed  if  remittitur  accepted;  otherwise  reversed 
and  rema/nded. 

Remittitur  filed  and  judgment  affirmed  January  26, 
1912. 
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Phil  J.  Sommer,  Appellee,  v.  Gottfried  Brewing  Company, 

Appellant. 

Gen.  No.  16,087B. 

Verdicts — when  set  aside.  A  verdict  will  be  set  aside  on  review  as 
against  the  evidence  where  the  Appellate  Court  is  of  the  opinion  that 
it  is  clearly  and  manifestly  against  the  weight  thereof. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Bichabd  S. 
TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1909.  Reversed  and  remanded.  Opinion  filed  January 
17,  1912. 

O'DoNNELL  &  O'DoNNELL  and  Mabk  E.  Sherman, 
for  appellant. 

Kbusb  &  Peden  and  Roy  C.  Merrick,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  ojunicn 
of  the  court. 

This  is  a  suit  brought  by  the  appellee,  Phil  J.  Som- 
mer, against  the  Gottfried  Brewing  Company,  appel- 
lant, to  recover  a  balance  of  $3,653,  claime'd  by  ap- 
pellee to  be  due  him  from  appellant  for  wages  or  salary 
from  November,  1897,  to  December,  1903.  Appellant 
filed  a  counter  claim  against  appellee,  claiming  a  bal- 
ance due  it  of  $888.09.  A  trial  by  jury  in  the  Circuit 
Court  resulted  in  a  verdict  and  judgment  against  ap- 
pellant for  the  full  amount  of  appellee 's  claim. 

In  view  of  the  fact  that  the  counter  claim  filed  by 
appellant  involves  items  covering  the  entire  period  of 
appellee's  employment,  beginning  in  1893,  it  is  rele- 
vant to  consider  the  evidence  relating  to  the  terms  of 
such  employment  and  the  conduct  of  the  parties  with 
respect  thereto.  There  is  some  contrariety  in  the  evi- 
dence relating  to  the  precise  time  appellee's  employ- 
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ment  commenced  in  1893.  Appellee  insists  he  was  em- 
ployed in  February,  while  the  evidence  offered  on  be- 
half of  appellant  tends  to  show  his  actual  employment 
and  wages  commenced  on  June  24th,  but  the  precise 
time  is  not  of  controlling  importance.  In  1893  appel- 
lant, being  desirous  of  establishing  an  agency  for  the 
sale  of  its  beer  in  West  Pullman,  employed  appellee  as 
its  agent  to  solicit  saloon  keepers  there  to  become  its 
customers,  to  deliver  beer  to  such  customers  from  a 
store  house  to  be  there  established,  and  to  collect  for 
beer  sold  and  delivered.  It  is  agreed  that  as  com- 
pensation for  his  services  appellee  was  to  receive  $80 
a  month,  and  that  appellee  was  to  be  paid  40  cents  per 
barrel  upon  the  return  to  the  brewery  of  the  empty 
barrels.  Appellee  insists  that  the  payment  of  40  cents 
a  barrel  was  to  be  made  to  him  for  commissions  as 
additional  compensation  for  his  services,  and  as  an 
incentive  to  greater  effort  on  his  part,  while  appellant 
insists  that  such  payment  was  to  be  made  to  appellee 
for  spending  money  to  be  used  in  procuring  customers 
for  appellant,  and  in  retaining  the  good  will  of  such 
customers.  Upon  this  issue  the  testimony  of  the  wit- 
nesses who  were  present  when  the  contract  of  em- 
ployment was  entered  into  clearly  preponderates  in 
favor  of  appellant,  and  the  documentary  evidence,  of- 
fered by  appellee,  consisting  of  monthly  statements, 
prepared  by  him,  of  business  transacted  from  June  24, 
1893,  to  December  1,  1897,  is  decisively  cforroborative 
of  appellant's  insistence.  In  the  statement  for  Octo- 
ber, 1893,  appears  the  charge  to  appellant  for  *  *  Spend- 
ing $123.35,''  and  this  amount  corresponds  exactly 
with  the  total  at  40  cents  a  barrel  upon  the  number  of 
barrels  indicated  upon  appellant's  books,  as  having 
been  returned  empty  by  appellee,  up  to  November  1, 
1893;  and  in  the  several  of  said  monthly  statements 
following,  the  amounts  charged  by  appellee  to  appel- 
lant for  ** Spending,"  correspond  in  some  instances 
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exactly,  and  in  other  instances  so  approximately,  with 
the  totals  at  40  cents  a  barrel  upon  the  number  of 
barrels  indicated  upon  appellant's  books  as  having 
been  returned  empty  in  each  of  said  months,  it  cannot 
be  doubted  that  the  40  cents  a  barrel  in  question  was 
understood  by  appellee  to  be  spending  money,  and  was 
so  used  by  him.  It  is  conceded  that  the  statements 
appearing  in  appellant's  books  of  the  number  of  bar- 
rels of  beer  received  and  sold  by  appellee,  and  of  the 
number  of  empty  barrels  returned  to  the  brewery,  are 
correct.  In,  further  confirmation  of  the  fact  that  40 
cents  a  barrel  was  allowed  appellee  for  spending 
money,  it  appears  that  in  each  of  said  months  appellee 
gave  to  appellant  his  receipt,  wherein  it  was  stated 
that  said  amount  was  *'for  spending.''  The  aggre- 
gate of  the  amounts  so  received  by  appellee  up  to  De- 
cember 1,  1897,  was  $5,021.50. 

Upon  the  several  monthly  statements  so  prepared 
by  appellee  appears  an  account  of  the  number  of  bar- 
rels of  beer  on  hand  and  received ;  the  number  of  bar- 
rels of  beer  sold;  the  amount  of  cash  collected  from 
customers ;  the  amount  retained  by  appellee  for  wages 
and  spending  money;  the  amount  paid  helper  and  for 
incidental  expenses  of  the  business ;  and  an  amount  in- 
dicated as  ''Bal.,"  which  last  amount  was,  in  each  in- 
stance, in  excess  of  the  total  amount  accounted  for  as 
retained  and  paid  out  by  appellee.  In  other  words, 
each  of  said  statements  shows  upon  its  face  a  balance 
unaccounted  for  to  appellant,  the  aggregate  amount 
of  such  balances  up  to  December  1,  1897,  being  $2,- 
135.26.  In  the  chronological  otdev  of  the  transactions 
involved  this  balance  of  $2,135,26  forms  the  basis  of 
appellant 's  counter  claim  against  appellee. 

In  March,  1897,  appellee's  territory  was  enlarged 
to  include  Crete  or  Chicago  Heights,  and  his  salary 
was  increased  to  $100  per  month,  with  a  like  allow- 
ance as  theretofore  for  spending  money  of  40  cents 
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on  each  barrel  returned.  This  arrangement  continued 
until  December,  1897,  when  appellee's  territory  was 
again  enlarged  to  include  South  Chicago,  Hammond 
and  Kankakee,  and  his  salary  was  increased  to  $135 
per  month,  with  a  general  allowance  for  spending 
money  to  be  paid  to  appellee  upon  statements  there- 
for, approved  by  appellant's  vice-president  and  gen- 
eral manager.  It  is  claimed  by  appellee  that  under 
the  agreement  then  made  his  salary  was  to  be  $125 
per  month  until  May,  1898,  and  that  thereafter  his 
salary  was  to  be  $150  per  monlth,  while  appellant 
claims  there  was  no  agreement  that  appellee  should 
be  paid  more  than  $125  per  month.  During  the  six 
years  from  December,  1897,  until  December,  1903, 
when  he  tendered  his  resignation  to  take  effect  De- 
cember 31st,  appellee  drew  only  the  sum  of  $100  per 
month  as  wages,  and  claims  that,  in  pursuance  of  an 
understanding  with  the  president  and  general  man- 
ager of  appellant,  the  balance  of  his  salary,  amounting 
to  $25  per  month  up  to  May  1, 1898,  and,  as  he  claims, 
amounting  to  $50  per  month  thereafter,  he  permitted 
to  remain  and  accumulate  in  the  treasury  of  appellant, 
as  savings,  to  be  drawn  out  by  him  upon  demand.  The 
total  amount  claimed  by  appellee  to  have  been  thus  re- 
tained by  appellant  for  him  is  $3,653,  to  recover  which 
amount  he  brought  this  suit  and  (Obtained  a  verdict 
and  judgment  as  heretofore  stated. 

It  is  claimed  by  appellant  that  the  balance  of  $2,- 
135.26,  as  shown  by  the  monthly  statements  prepared 
by  appellee,  and  $2,485.26,  as  shown  by  appellant's 
books,  was  the  amount  due  and  owing  from  appellee 
to  appellant  on  December  1,  1897,  while  the  claim  of 
appellee  is  that  said  amount  of  $2,135.26  represents 
money  actually  spent  by  him  from  the  date  of  his  em- 
ployinent  in  1893  to  December  1,  1897,  in  procuring 
customers  for  and  advancing  the  business  interests  of 
appellant,  and  that  said  money  was  so  spent  with  the 
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knowledge  and  consent  of  appellant.  Appellant  fur- 
ther claims  that  in  December,  1897,  when  appellee's 
salary  was  increased  to  $125  per  month,  it  was  con- 
ceded by  appellee  that  he  was  then  indebted  to  appel- 
lant in  the  amount  of  said  balance  of  $2,485.26,  and 
that  it  was  then  arranged  and  agreed  between  the 
parties  that  appellee  should  draw  only  $100  per  month 
of  his  salary,  and  that  $25  per  month  of  his  salary 
should  be  retained  by  appellant  and  credited  upon 
appellee's  said  indebtedness  to  it.  Each  month  there- 
after appellant  credited  appellee's  account  with  the 
sum  of  $25  as  upon  said  indebtedness,  and  the  amount 
remaining  due  and  unpaid  to  appellant  on  account  of 
said  indebtedness  thus  appears  to  be  $736.09,  which 
amount,  together  with  $152  claimed  by  appellant  to 
have  been  collected  by  appellee  in  1901  and  1903  and 
not  accounted  for,  constitutes  the  counter  claim  of 
appellant  against  appellee. 

The  claim  of  appellee  that  the  balance  of  $2,135.26, 
as  it  appears  upon  his  statements,  is  the  aggregate  of 
the  amounts  spent  by  him  each  month  in  procuring 
customers  for  appellant,  and  in  advancing  its  business 
interests,  is  not  consistent  with  the  showing  made  by 
the  statements  themselves.  If,  as  is  claimed  by  ap- 
pellee, the  several  amounts  which  constitute  said  bal- 
ance were  so  spent  by  him  from  month  to  month,  it  is 
evident  that  the  statement  for  each  succeeding  month 
would  show  an  amount  in  addition  to  that  shown  in 
the  statement  for  the  preceding  month,  as  and  for 
money  so  expended.  As  a  matter  of  fact  the  state- 
ments show  the  contrary  in  many  instances.  The  state- 
ment for  October,  1893,  shows  a  balance  of  $344.15, 
while  the  statement  for  November,  1893,  shows  a  bal- 
ance of  $232.27,  and  the  following  show  the  like  as  to 
the  several  balances  instanced:  January  1894,  $389.- 
72;  February  1894,  $287.92;  July  1894,  $1,331.65; 
August  1894,  $453.48;  October  1894,  $1,213.93;  Novem- 


Chicago — First  District — January,  1912.       43 

Sommer  v.  Gottfried  Brewing  Co.,  167  111.  App.  38. 

ber  1894,  $1,022.18;  December  1894,  $951.58;  January 

1895,  $902.11 ;  April  1895,  $1,408.99 ;  May  1895,  $832.65 ; 
July  1895,  $1,530.18 ;  August  1895,  $1,152.34 ;  Septem- 
ber 1895,  $831.98 ;  January  1896,  $1,433.33 ;  February 

1896,  $1,409.88;  March  1896,  $1,519.41;  April  1896, 
$1,232.27;  August  1896,  $1,789.20;  September  1896, 
$1,678.31 ;  October  1896,  $2,074.36 ;  November  1896,  $1,- 
901.43 ;  December  1896,  $1,835.90 ;  June  1897,  $2,134.21 ; 
July  1897,  $2,127.59 ;  August  1897,  $2,135.13 ;  Septem- 
ber 1897,  $2,124.28 ;  October  1897,  $2,111.96.  The  ver- 
dict of  the  jury  was  necessarily  predicated  upon  a 
finding  that  the  balance  in  question  was  not  due  and 
owing  from  appellee  to  appellant,  and  in  that  respect 
it  is  against  the  manifest  weight  of  the  evidence,  both 
documentary  and  the  oral  testimony  of  witnesses. 

Upon  the  issue  also  as  to  whether  the  salary  of  ap- 
pellee, in  excess  of  $100  per  month,  was  held  by  appel- 
lant to  be  applied  upon  the  indebtedness,  or  as  a  sav- 
ings fund  for  appellee,  the  verdict  is  against  the  clear 
preponderance  of  the  evidence.  During  the  six  years 
appellee  claims  to  have  been  accumulating  a  savings 
fund  in  the  treasury  of  appellant,  it  does  not  appear 
that  he  ever  requested  a  statement  of  his  account.  It 
is  not  claimed  that  appellant  was  to  pay  or  be  charged 
with  interest  upon  such  savings  fund.  The  admitted 
conduct  of  appellee  in  the  transaction  is  wholly  incon* 
sistent  with  the  fact  that  he  was  in  debt  to  a  building 
and  loan  association  during  most  of  the  period  in- 
volved, and  is  also  inconsistent  with  the  usual  course 
of  business  dealing. 

It  is  not  without  significance  that  in  reply  to  ap- 
pellee's written  communication  to  appellant,  under 
date  of  December  12,  1903,  wherein  appellee  resigned 
his  position,  appellant,  on  December  14th  following, 
wrote  to  appellee  accepting  his  resignation  and  request- 
ing him  to  call  at  its  office  and  make  arrangements  for 
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the  payment  of  his  indebtedness  to  it,  and  that  appellee 
made  no  reply  thereto. 

Over  the  obje<;tion  of  appellant,  the  witness,  Getze, 
called  on  behalf  of  appellee,  was  permitted  to  testify 
that  it  was  customary  for  certain  other  brewing  cor- 
porations to  allow  their  agents  spending  money, 
amounting  to  $200  and  $300  a  month,  for  the  purpose 
of  working  up  trade.  This  testimony  was  improperly 
admitted.  The  contracts  of  employment  were  not 
ambiguous,  and  were  not  shown  to  have  been  entered 
into  in  view  of  any  established  trade  custom  or  usage. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Henry  B.  Cram  et  al.,  Appellees,  v.  Elsie  Waddell  et  al., 

Appellants. 

Geo.  No.  15,997. 

1.  Redemption — who  entitled  to  rents  and  profits  during  running  of 
period  of.  The  owner  of  the  equity  of  redemption  is  entitled  to  the 
rents  and  profits  of  premises  foreclosed  until  the  expiration  of  the 
time  of  redemption. 

2.  Res  judicata — when  right  to  rents  and  profits  not  determined. 
In  a  foreclosure  proceeding  where  the  contest  was  as  to  the  right  to  a 
decree  of  foreclosure  the  question  of  the  right  to  rents  and  profits  aris- 
ing after  sale  is  not  necessarily  determined. 

3.  Res  judicata — limitation  of  general  rule.  While  the  principle 
of  res  judicata  embraces  not  only  what  has  actually  been  determined  in 
a  former  case  but  also  extends  to  any  other  matter  properly  involved 
and  which  might  have  been  raised  and  determined  in  it,  yet  this  rule 
is  not  applied  where  the  question  urged  as  impliedly  adjudicated  was 
made  the  basis  of  an  order  in  the  principal  case  and  not  in  a  separate 
and  independent  proceeding. 

4.  CJoSTS — taxation  of,  in  chancery.  The  taxation  of  costs  in  chancery 
cases  is  ordinarily  in  the  discretion  of  the  chancellor  and  the  exercise 
of  such  discretion  will  not  be  set  aside  on  appeal  in  the  absence  of  a 
showing  that  it  has  been  abused. 
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Foreclosure.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Fablin  Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1911.  Affirmed.  Opinion  filed  December 
13,  1911.    Rehearing  denied  January  18,  1912. 

John  E.  0  'Connor,  for  appellant,  Jacob  Glos. 
Herman  W.  Stillman,  for  appellees. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

September  15,  1904,  Henry  B.  Cram  and  James  0. 
Hamlen,  trnstees,  etc.,  filed  their  bill  in  the  Superior 
Court  to  foreclose  a  trust  deed  for  $3,000  on  lot  2  of 
a  certain  subdivision  in  the  city  of  Chicago,  executed 
by  William  G.  WaddeU,  and  Rosalie  Selfridge  and 
Jacob  Glos  were  made  parties  defendant  to  said  bill, 
under  the  general  averment  that  they  had  or  claimed 
to  have  some  interest  in  the  premises,  which  interest, 
if  any,  had  accrued  since,  and  was  subject  to,  the  rights 
of  the  complainants  under  and  by  virtue  of  said  trust 
deed.  With  certain  other  defendants  to  said  bill, 
Rosalie  Selfridge  joined  in  an  answer  neither  admit- 
ting nor  denying  the  material  allegations  of  the  bill, 
but  calling  for  strict  proof  of  the  same.  The  defend- 
ant Glos  filed  his  answer  to  said  bill,  wherein  he  denied 
that  **  complainant  was  the  owner  of  the  premises,  and 
averred  that  he  was  the  owner  thereof;  denied  all  the 
material  allegations  of  the  bill,  and  averred  that  the 
cause  of  action,  if  any  existed,  did  not  accrue  within  ten 
years.  Said  answer  further  averred  that  said  premises 
were,  on  August  25, 1903,  by  virtue  of  a  certain  pluries 
writ  of  execution  against  said  WaddeU,  sold  at  public 
vendue  by  the  sheriflF  of  Cook  county  to  said  defend- 
ant, to  whom  a  sheriflF 's  certificate  of  sale  therefor, 
and  thereafter  a  sheriflF 's  deed,  were  issued;  that  by 
reason  thereof  defendant  acquired  a  good  and  valid 
fee  simple  title  to  said  premises.    Upon  replications 
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being  filed  to  said  answers  the  cause  was  referred  to 
a  master,  who,  after  taking  the  evidence  submitted  by 
Hhe  respective  parties,  filed  his  report,  wherein  he 
found  that  the  complainants  were  entitled  to  a  decree 
of  foreclosure  in  accordance  with  the  prayer  of  their 
bill. 

As  to  the  claim  of  the  defendant  Glos,  the  master 
found  that  he  was  seized  and  possessed  of  the  right, 
title  and  interest  in  said  premises  acquired  by  him 
under  and  by  virtue  of  a  sale  thereof  under  execu- 
tion and  sheriff's  deed,  and  then  held  the  same  subject 
to  the  prior  lien  of  the  trust  deed.  The  master  made 
no  finding  relative  to  the  interest  in  said  premises  of 
the  defendant,  Rosalie  Selfridge.  The  decree  of  Tore- 
closure  was  entered  June  16,  1905,  and  provided  for  a 
sale  of  the  premises  in  accordance  with  the  prayer  of 
the  bill.  No  reference  is  made  in  the  decree  to  any 
right  or  interest  of  either  the  defendants,  Rosalie  Sel- 
fridge or  Glos,  in  the  premises,  but  the  master  is  there- 
by directed  to  hold  the  surplus,  if  any,  realized  from 
the  sale  of  the  premises,  subject  to  the  further  order 
of  the  court. 

The  record  discloses  that  on  November  24,  1896, 
being  more  than  seven  years  prior  to  the  filing  of  the 
bill  in  this  proceeding,  a  decree  for  foreclosure  was 
entered  in  the  Superior  Court  in  a  proceeding  then 
there  pending  to  foreclose  a  junior  trust  deed  on  the 
same  premises ;  that  at  a  sale  of  said  premises  had  in 
pursuance  to  said  decree  on  December  21,  1896,  the 
same  were  sold  to  one  Rose,  who  assigned  the  master's 
certificate  of  purchase  to  Rosalie  Selfridge,  to  whom 
the  master,  on  February  3, 1903,  executed  his  master's 
deed  therefor ;  said  deed  being  expressly  made  subject 
to  the  prior  lien  of  the  trust  deed  involved  in  the  pres- 
ent proceedings.  The  record  further  discloses  that, 
acting  under  the  decree  of  June  16,  1905,  the  master 
sold  said  premises  on  September  1,  1905,  to  the  com- 
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plainants  for  an  amount  sufficient  to  pay  the  sum  found 
due  thereon,  with  interest,  costs  and  expenses  of  sale. 
It  further  appears  from  the  record  that  during  the 
pendenoy  of  the  present  foreclosure  proceedings  one 
Knott  was  appointed  by  the  court  as  receiver  to  col- 
lect the  rents,  issues  and  profits  of  the  premises,  and 
that  he  in  fact  acted  as  such  receiver  until  January 
30,  1908,  when,  upon  the  petition  of  Rose  B.  Selfridge 
(being  the  same  person  heretofore  designated  as  Ro- 
salie Selfridge),  setting  forth  that  she  was  the  owner 
in  fee  of  said  premises,  subject  to  the  lien  of  the  trust 
deed  described  in  the  bill  of  complaint,  and  therefore 
entitled  to  any  funds  in  the  hands  of  said  receiver,  he 
filed  his  final  report,  wherein  he  showed  a  balance  on 
hand  of  $573.89,  which  amount  he  was  directed  by  the 
court  to  pay  to  said  Rose  B.  Selfridge,  unless  objec- 
tions should  be  filed  within  five  days.  Within  the  time 
limited,  the  defendant,  Glos,  filed  objections  to  said  re- 
port, to  the  approval  thereof,  and  to  the  order  direct- 
ing the  payment  of  said  fund  to  the  said  petitioner. 
The  defendant,  Glos,  also  filed  his  answer  to  the  said 
petition,  denying  the  right  of  the  petitioner  to  said 
fund,  and  asserting  his  right  thereto  under  and  by 
virtue  of  the  sheriff's  deed  to  him  of  the  premises  in- 
volved. Upon  replication  filed  to  said  answer,  a  ref- 
erence was  ordered  to  the  master  to  take  the  evidence 
as  to  the  ownership  of  the  fund  in  the  hands  of  the 
receiver,  and  return  the  same,  together  with  his  find- 
ings of  fact  and  law,  to  the  court.  Thereafter  the  mas- 
ter filed  his  report,  wherein  he  found  that  the  peti- 
tioner. Rose  B.  Selfridge,  was  entitled  to  said  fund 
as  against  Glos,  by  reason  of  her  priority  in  the  equity 
of  redemption  during  the  time  of  the  receivership  and 
previously.  The  objections  filed  by  Glos  to  said  mas- 
ter's report  were  overruled  by  the  chancellor  and  a 
decree  entered,  directing  the  receiver  to  pay  said  fund 
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to  the  petitioner,  Rose  B.  Self  ridge,  and  taxing  the  costs 
of  such  reference  to  Glos. 

This  appeal  is  prosecuted  by  Glos  to  reverse  such 
decree. 

That  the  owner  of  the  equity  of  redemption  is  en- 
titled to  the  rents  and  profits  of  the  premises,  until 
the  expiration  of  the  time  of  redemption,  admits  of  no 
doubt.  Davis  v.  Dale,  150  111.  239;  Stevens  v.  Had- 
field,  178  111.  532 ;  Standish  v.  Musgrove,  223  111.  500 ; 
Ruprecht  v.  Muhlke,  225  111.  188. 

While  appellant  of  necessity  substantially  concedes 
that  appellee,  as  a  matter  of  fact,  was  the  owner  of 
the  equity  of  redemption,  he  insists  that,  as  she  failed 
to  set  up  her  rights  by  answer  to  the  bill,  or  to  estab- 
lish them  by  proof  upon  the  first  reference  to  the 
master,  she  has  had  her  day  in  court,  and  her  lien  on 
the  premises  was  cut  off  by  the  decree  of  foreclosure. 

The  record  does  not  wholly  sustain  such  insistence. 
There  was  no  controversy  between  appellee  and  the 
complainant  in  the  foreclosure  proceedings  as  to  their 
relative  rights,  and  there  was  then  no  fund  known  to 
be  in  the  hands  of  the  receiver,  as  rents  and  profits  of 
the  premises.  Appellant,  on  the  other  hand,  was  re- 
sisting the  right  of  the  complainant  to  a  decree  for 
foreclosure.  There  was,  however,  no  finding  by  the 
master  that  appellant  was  the  owner  of  the  equity  of 
redemption,  and  the  rights  of  the  appellant,  if  any,  are 
not  even  mentioned  in  the  decree,  much  less  adjudi- 
cated and  determined.  The  decree  does  not  pretend 
to  settle  any  conflicting  interests  between  appellant  and 
appellee,  as  to  any  surplus  arising  from  the  master  ^s 
sale,  or  as  to  any  fund  in  the  hands  of  the  receiver, 
but  simply  provides  that,  if  a  surplus  arises  from  the 
sale  by  the  master,  he  shall  hold  the  same  subject  to 
the  further  order  of  the  court.  If  the  decree  of  fore- 
closure and  sale  had  adjudicated  the  respective  rights 
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of  appellant  and  appellee,  a  different  question  would 
be  presented. 

True,  as  has  been  said,  the  principle  of  res  judicata 
embraces  not  only  what  has  actually  been  determined 
in  a  former  case,  but  also  extends  to  any  other  matter 
properly  involved,  and  which  might  have  been  raised 
and  determined  in  it  (South  Park  Com's.  v.  Ward,  248 
111.  299),  but  this  doctrine  is  wholly  inapplicable  here, 
because  the  order  from  which  this  appeal  is  prose- 
cuted was  entered  in  the  principal  case,  and  not  in  a 
separate  and  independent  proceeding,  in  which  it  was 
sought  to  litigate  the  right  to  the  fund  in  question. 

It  was  established  beyond  question  that  appellee  and 
not  appellant  was  the  owner  of  the  equity  of  redemp- 
tion of  the  foreclosed  premises,  and  thus  entitled  to 
the  funds  in  controversy,  and  the  decree  directing  the 
receiver  to  pay  such  funds  to  appellee  was  right. 

The  taxing  of  costs  in  chancery  cases  is  ordinarily 
in  the  discretion  of  the  chancellor,  and  the  exercise  of 
such  discretion  will  not  be  set  aside  on  appeal  in  the 
absence  of  a  showing  that  such  discretion  has  been 
abused.  Carroll  v.  Tomlinson,  192  111.  398.  There  is 
no  such  showing  here,  and  the  decree  is  affirmed. 

Decree  affirmed. 


Daniel  M.  Miers,  Appellee,  v.  Charles  H.  Puller  Company, 

Appellant. 

Gen.  No.  15,987. 

1.  Contracts — advertising ,  construed.  Held,  that  the  particular 
contract  in  question  in  this  case  did  not  require  the  particular  adver- 
tising matter  in  question  to  be  printed  alongside  of  unpaid  reading  mat- 
ter etc.,  that  there  was  a  blank  space  in  the  contract  in  which  to  desig- 
nate the  position  of  the  advertisement  and  that  in  the  absence  of  desig- 
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nation  there  was  no  obligation  on  tlie  part  of  the  publisher  to  print 
such  advertising  matter  in  any  particular  place. 

2.  Contracts — defense  available  against  assignee.  Contracts  which 
are  not  negotiable  instruments  are  subject  to  the  same  defense  in  the 
hands  of  assignees  as  they  would  be  in  the  hands  of  the  original  holders. 

3.  Contracts — when  not  lacJcing  in  mutuality.  Held,  under  the  facts 
of  this  case,  that  the  particular  contractual  obligation  was  not  subject  to 
the  contention  that  it  was  unilateral  in  character. 

4.  Contracts — effect  of  acceptance  of  written  proposition.  Where 
a  party  accepts  and  adopts  a  written  contract,  even  though  not  signed 
by  him,  he  shall  be  deemed  to  have  assented  to  its  terms  and  conditions 
and  to  be  bound  by  them. 

5.  Contracts — when  letter  in  part  fixing  relations  of  parties  need 
not  he  supported  hy  consideration.  If  a  letter  is  to  be  construed  as  part 
of  a  written  contract  and  not  as  representing  a  separate  transaction  it 
is  germane  to  the  original  contract  and  the  same  consideration  which 
supports  the  written  contract  likewise  supports  the  letter. 

6.  Instructions — when  upon  preponderance  of  evidence  not  erron" 
ecus.  An  instruction  upon  this  subject  which  enumerates  a  number  of 
matters  that  the  jury  may  consider  in  determining  upon  which  side 
lies  the  preponderance  of  evidence,  is  not  erroneous  if  it  likewise  con- 
tains a  conclusion  as  follows:  ''and  from  all  these  facts  as  shown  by 
the  evidence  and  from  all  the  facts  and  circumstances  so  shown,  the 
jury  must  decide  on  which  side  is  the  preponderance." 

7.  Pleading — what  competent  under  general  issue.  Becoupment  is 
proper  under  the  general  issue,  or  under  the  general  issue  with  notice. 

8.  Parties — who  appropriate  defendant  in  action  upon  contract.  A 
person  signing  a  contract  in  his  own  name  without  limitation  and  who 
pays  the  consideration  therefor  is  a  proper  defendant  in  an  action 
brought  on  such  contract. 

9.  Assignments — who  cannot  question.  In  an  action  upon  a  contract 
which  has  been  assigned  to  the  plaintiff  the  defendant  is  not  entitled  to 
question  the  matter  of  the  assignment  if  such  defendant  has  been  allowed 
to  interpose  its  defense  precisely  as  though  the  action  had  been  insti- 
tuted by  the  original  holder  of  the  contract. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1909.  Beversed  and  remanded.  Opinion  filed 
November  15,  1911.     Behearing  denied  January  18,  1912. 

Statement  by  the  Court.  This  is  a  suit  in  assumpsit 
by  Daniel  M.  Miers  against  the  Charles  H.  Fuller  Com- 
pany on  a  written  contract.    Judgment  was  rendered 
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for  Miers  and  against  the  Company,  a  corporation,  for 
$2,800,  and  the  latter  has  appealed. 

Appellee  sued  as  the  assignee  of  the  Selah-Patter- 
son  Company  and  the  Weekly  Supplement  Company, 
New  York  corporations.  At  the  time  the  said  contract 
was  made  the  Selah-Patterson  Company  was  engaged 
in  publishing  the  **  Selah-Patterson  Pictorial  and  Col- 
ored Supplement,''  an  insert  or  booklet  printed  in 
New  York,  forwarded  and  sold  by  it  to  about  one 
thousand  different  country  newspapers  throughout 
the  United  States  as  an  advertising  medium.  The 
country  newspapers  would,  in  turn,  insert  this  colored 
supplement  in  their  Sunday  editions,  and  thus  dis- 
tribute it  to  a  large  number  of  subscribers,  aggregat- 
ing about  750,000.  The  Selah-Patterson  Company  so- 
licited advertising  and  sold  space  in  this  colored  sup- 
plement. December  10,  1906,  appellant,  advertising 
agent  or  broker  of  a  magazine  entitled  *  *  Cheerful  Mo- 
ments, ' '  wrote  an  order  directing  the  publishers  of  the 
Colored  Supplement  to  insert  an  advertisement  one- 
quarter  page  in  colors,  in  three  editions  of  said  supple- 
ment, at  the  rate  of  $1,275  per  issue,  beginning  at  once. 
Appellant  charged  its  clients,  the  magazine  people, 
$1,500  for  each  insertion  of  the  advertisement,  and 
was  paid  by  them  $4,500  in  full  for  the  three  inser- 
tions. About  the  time  this  contract  was  made  the 
Selah-Patterson  Company  assigned  all  its  property, 
good  will  and  accounts  and  contracts  to  the  Weekly 
Supplement  Company.  About  January  8,  1907,  the 
Weekly  Supplement  Company  assigned  this  account 
sued  on  to  appellee,  after  it  had  assumed  said  contract 
and  had  published  the  said  advertisement  in  three 
numbers  or  editions  of  said  colored  supplement,  to 
wit,  in  numbers  15,  16  and  17  thereof.  Appellant  has 
paid  for  one  advertisement  or  insertion.  No.  15,  after 
it  was  gotten  out  and  distributed.    The  other  issues. 
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Nos.  16  and  17,  have  not  been  paid  for  by  appellant  or 
by  any  one  else. 

Arthub  W.  Undbbwood  and  Mabvin  E^  Babnhabt, 
for  appellant. 

Chables  S.  GrRAVEs,  for  appellee. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

The  first  contention  made  by  appellant  for  reversal 
of  the  judgment  is  that  appellee  did  not  show  compli- 
ance with  the  terms  of  the  contract  by  the  Weekly 
Supplement  Company.  The  order  for  printing  in  this 
case  was  Addressed  to  the  publishers  of  said  supple- 
ment in  substantially  this  language : 

**  Please  insert  inclosed  advertisement  of  Cheerful 
Moments  three  times  in  your  weekly,  all  editions  com- 
mencing at  once,  in  space  of  one-quarter  page  in  col- 
ors. Charge  us  net  rate  $1,275  per  time.  Extra  space, 
pro  rata,  *  *  •  *  and  we  reserve  the  right  of  discon- 
tinuing or  canceling  this  contract  by  paying  for  space 
used,  according  to  the  schedule  of  rates  under  which 
this  contract  was  made.  *  *  ♦  Send  your  publication 
regularly  to  our  address,  and  copy  containing  each  in- 
sertion to  advertiser." 

Mr.  Win  slow.  President  of  the  Weekly  Supplement 
Company,  testified  that  the  advertisement  in  question 
was  printed  in  numbers  15,  16  and  17  of  the  Weekly 
mentioned  in  the  contract,  those  being  the  three  num- 
bers printed  just  after  the  date  of  the  contract ;  that 
the  advertisement  covered  a  quarter  page  and  was 
printed  in  colors ;  that  they  were  shipped  by  the  Week- 
ly Supplement  Company  to  the  country  newspapers 
for  whom  they  were  prepared  and  that  they  sent  them 
out  with  their  weekly  editions;  and  copies  were  re- 
turned by  these  various  papers  showing  that  they  had 
printed  and  circulated  them;  that  numbers  15  and  16 
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went  out  between  December  22nd  and  December  26th, 
1906,  and  No.  17  went  out  between  the  1st  and  10th  of 
January,  1907.  It  is  also  proved  by  the  record  that 
copies  of  each  edition  containing  the  advertisement 
were  delivered  to  Charles  B,  Adams,  advertising  man- 
ager of  ''Cheerful  Moments.''  We  think  the  proof 
was  ample  to  show  compliance  with  the  written  terms 
of  the  contract  above  set  forth,  except  as  to  the  matter 
of  the  requirement  of  mailing  a  copy  of  the  publica- 
tions to  appellant.  It  will  not  be  necessary  for  us  to 
pass  upon  the  question  of  whether  or  not  appellant 
has  waived  its  right  to  raise  the  question  of  the  suffi- 
ciency of  the  proof  of  performance  of  the  contract, 
because  not  raised  in  the  court  below,  as  contended  by 
appellee,  as  the  cause  must  be  retried.  As  we  read 
the  contract,  there  is  no  requirement  therein  requir- 
ing the  advertisement  to  be  printed  alongside  of  un- 
paid reading  matter,  etc.  There  was  a  blank  space 
in  the  contract  in  which  to  designate  the  position  of 
the  advertisement  in  the  supplement ;  but  as  appellant 
failed  to  indicate  in  the  space  or  elsewhere  any  posi- 
tion for  the  advertisement,  the  contract  cannot  be  held 
to  bind  appellee  or  his  assignors  to  print  its  advertise- 
ment in  any  particular  position  in  the  supplement. 

As  to  the  defense  of  fraud  raised  in  this  case,  it  ap- 
pears that  all  of  appellant 's  evidence  was  admitted  on 
that  question,  and  that  it  raises  no  objections  to  the 
instructions  given  or  refused  by  the  court  and  bear- 
ing on  that  question.  It  appears  to  be  simply  a  ques- 
tion of  fact  to  be  deteinnined  by  the  jury,  and  as  the 
cause  is  to  be  remanded  for  another  trial,  it  would  not 
be  proper  for  us  to  discuss  any  of  the  evidence  on  the 
merits. 

Appellant  also  complains  of  the  giving  of  four  of 
appellee 's  instructions  Nos.  8,  9,  10  and  12,  and  insists 
that  they  do  not  state  legal  principles  that  are  ap- 
plicable to  this  case.    In  this  contention,  we  think  that 
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appellant  should  be  sustained.  It  appears  from  the 
uncontroverted  evidence  in  this  case,  as  testified  to  by 
Mr.  Charles  B.  Adams,  advertising  manager  of 
*^ Cheerful  Moments,''  that  the  contract,  or  order  for 
the  printing  in  this  case,  was  secured  for  the  Weekly- 
Supplement  Company  by  Mr.  Fletcher  and  Mr.  Selah, 
who  solicited  the  order  of  Mr.  Adams;  that  Fletcher 
told  Adams  that  he  was  solicitor  for  advertising  for 
the  Weekly  Supplement  Company  and  introduced  Mr. 
Selah  to  Adams  as  the  Secretary  of  the  Supplement 
Company;  that  in  the  presence  of  Mr.  Fletcher  and 
Mr.  Lovell,  treasurer  of  said  Company,  Mr.  Selah, 
secretary  of  the  Company,  promised  Adams  that,  if 
the  Cheerful  Moments  people  would  insert  the  adver- 
tisement in  the  Weekly  Supplement  at  the  terms  of 
$1,500  an  issue  for  the  three  issues,  that  he  would 
guarantee  the  Cheerful  Moments  people  against  loss, 
and  would  repeat  the  advertisement  until  they  re- 
ceived $4,500  in  returns  from  the  advertisement  in 
the  way  of  subscriptions.  Mr.  Adams  agreed  to  make 
the  advertisement  on  those  terms,  and  obtained  Selah 's 
promise  that  this  guaranty  would  be  put  in  writing  and 
signed  by  some  proper  officer  of  the  Weekly  Supple- 
ment Company,  and  delivered  to  the  owners  of  Cheer- 
ful Moments.  With  this  understanding  Mr.  Adams 
wrote  out  an  order  for  this  advertisement  and  gave  it 
to  Mr.  Fletcher  to  take  it  to  the  agent  of  the  Cheerful 
Moments  people,  Charles  H.  Fuller  Company,  who 
then  placed  the  order  in  suit  with  the  Supplement 
Company.  Mr.  Lovell  afterwards  went  to  the  office  of 
the  Cheerful  Moments  Company,  and  delivered  to  that 
Company  a  letter  or  contract  in  writing  purporting  to 
be  the  one  promised  to  Mr.  Adams  by  Mr.  Selah,  which 
letter  was  written  on  a  letterhead  of  the  Weekly  Sup- 
plement Company,  and  in  the  words  and  figures  as 
follows : 
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*' December  31,  1906. 
Publisher  Cheerful  Moments — 

Dear  Sir:  Our  understanding  of  the  advertise- 
ment you  have  given  us  through  the  Charles  H.  Fuller 
Advertising  Agency,  amounting  to  $1,500  an  issue,  for 
three  insertions,  $4,500  in  all,  to  be  paid  to  us  by  said 
agency  as  due  each  month,  is  that  if  you  do  not  re- 
ceive $4,500  or  more  in  returns  from  the  said  adver- 
tisements, we  will  repeat  the  same,  without  cost,  using 
ano»ther  puzzle,  until  you  have  received  the  above 
amount. 

Yours  very  truly, 

Weekly  Supplement  Company, 

Frank  A.  Selah, 

Secretary. ' ' 

The  original  order  for  printing  discloses  on  its  face, 
as  does  the  foregoing  letter,  that  Charles  H.  Fuller 
Company,  appellant,  was  really  only  acting  as  an  agent 
of  the  Cheerful  Moments  Company  in  signing  the  order 
herein  sued  on  and  designated  as  the  **  contract.  * '  If 
the  foregoing  letter,  addressed  to  Publisher  of  Cheer- 
ful Moments,  was  really  authorized  by  the  Weekly 
Supplement  Company,  it  must  necessarily  be  regarded 
as  a  part  of  the  original  contract  sued  on  in  this  case. 
While  it  is  true  that  all  conversations  prior  to  a  con- 
tract and  leading  up  to  the  same  must  be  considered 
as  merged  in  the  terms  of  the  written  contract  and  not 
admissible  in  evidence  to  vary  the  terms  thereof;  yet, 
it  is  always  permissible  for  parties  to  correct  their 
written  contract  by  another  writing,  when  it  does  not 
correctly  state  the  actual  terms  of  the  contract.  When 
they  do  correct  them  in  writing,  or  rewrite  them  for 
the  purpose  of  expressing  them  more  fully  and  cor- 
rectly, the  parties  are  just  as  much  bound  by  such  fur- 
ther stipulations  and  corrections  as  if  a  court  of  equity 
at  the  suit  of  one  of  the  contracting  parties  had  by  its 
decree  corrected  the  contract  by  inserting  the  stipu- 
lated matters,  on  the  grounds  of  mutual  mistake  or 
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some  other  recognized  equitable  grounds.  This  letter 
does  not  purport  to  make  any  new  contract,  but  simply 
to  state  in  writing,  at  the  request  of  Mr.  Adams,  what 
was  really  a  part  of  the  original  contract.  The  evi- 
dence makes  it  clear  that  this  statement  or  letter  was 
intended  to  bind  the  Weekly  Supplement  Company. 
The  only  real  question  about  the  letter  being  a  part 
of  the  contract  is  as  to  whether  or  not  it  was  author- 
ized to  be  written  and  delivered  by  the  Weekly  Sup- 
plement Company.  It  was  written  before  the  assign- 
ment to  appellee,  and  binds  him  as  well  as  his  assign- 
ors, as  the  contract  is  not  a  negotiable  instrument  in 
the  sense  that  the  legal  title  passed  to  appellee  free  of 
defenses  against  the  assignors.  The  doctrine  of 
unilateral  contracts,  want  of  mutuality,  etc.,  that  is, 
that  the  letter  was  invalid  because  only  signed  by  the 
Weekly  Supplement  Company,  was  not  applicable  in 
this  case.  The  court  in  instructions  numbered  8  and 
9  for  appellee  told  the  jury,  in  substance,  that  if  they 
found  from  the  evidence  that  the  letter  was  only 
signed  by  one  party  and  not  by  the  other,  that  the  con- 
tract or  letter  would  be  void  for  want  of  mutuality,  as 
one  party  could  not  be  bound  thereby  unless  the  other 
was  also  bound  thereby.  If  those  instructions  are  cor- 
rect propositions  of  law,  then  how  is  appellant  bound 
by  the  original  order  which  is  only  signed  by  appel- 
lant? The  law  is  that  where  a  party  accepts  and 
adopts  a  written  contract,  even  though  not  signed  by 
him,  he  shall  be  deemed  to  have  assented  to  its  terms 
and  conditions  and  to  be  bound  by  them.  Memory  v. 
Niepert,  131  111-  623;  Ames  v.  Moir,  130  111.  582; 
Forthman  v.  Deters,  206  111.  159. 

Instructions  Nos.  9,  10  and  12  were  also  erroneous, 
because  they,  in  substance,  informed  the  jury  that 
there  should  be  a  new  and  valid  consideration  passing 
between  the  parties  for  the  delivery  of  said  letter,  or 
it  would  be  invalid  and  not  binding.    They  also  stated 


Chicago — ^Fibst  District — Januaby,  1912.       57 

Miers  v.  Chas.  H.  Fuller  Co.,  167  111.  App.  49. 


that  a  gratuitous  promise  was  not  a  suflScient  consider- 
ation. These  instructions  were  misleading,  and  should 
not  have  been  given  to  the  jury.  They  treated  the 
letter  and  the  original  order  as  distinct  and  separate 
contracts,  while  in  fact,  if  authorized,  the  letter  was 
part  of  the  original  contract  and  well  supported  by  the 
original  considerations. 

We  find  no  error  in  the  giving  of  appellee's  instruc- 
tion No.  2,  It  is  not  subject  to  the  objections  raised 
to  it.  It  does  enumerate  a  number  of  matters  that  the 
jury  may  consider  in  determining  upon  which  side  is 
the  preponderance  of  the  evidence  on  any  proposition. 
But  it  does  not  require  the  jury  to  determine  from 
them  alone  on  which  side  the  preponderance  is,  w'hich 
is  the  usual  vice  that  makes  this  instruction  bad.  It 
concludes  thus,  '*and  from  all  these  facts  as  shown  by 
the  evidence  and  from  all  the  facts  and  circumstances 
so  shown''  (i.  e.,  shown  by  the  evidence),  '*the  jury 
must  decide  on  which  side  is  the  preponderance."  C. 
U.  T.  Co.  V.  Hampe,  228  111.  346 ;  E.  J.  &  E.  Ry.  Co.  v. 
Lawlor,  229  111.  621. 

There  was  considerable  evidence  tending  to  show 
that  Fletcher  and  Selah  were  authorized  to  make  this 
contract,  and  that  they  did  make  it  on  behalf  of  the 
Weekly  Supplement  Company.  They  had  with  them, 
when  the  contract  was  made  with  Adams,  the  original 
necklace  puzzle  by  Sam  Loyd,  which  was  to  form  the 
principal  feature  in  this  advertisement,  and  also  the 
list  of  country  newspapers  to  whom  it  was  to  be  sent. 
The  terms  for  prizes  to  those  who  should  solve  them 
were  changed  by  Selah  and  Adams,  and  made  to  read 
differently  so  they  would  not  be  in  conflict  with  postal 
regulations,  and  were  finally  printed  by  the  Weekly 
Supplement  Company  just  as  they  had  prepared  them. 
Appellee  sought  to  make  the  defense  that  neither  Selah 
nor  Fletcher  was  authorized  to  make  this  contract,  and 
that  they  had  no  power  or  authority  to  do  so  by  virtue 
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of  any  office  or  employment  that  they  had  with  the 
Weekly  Supplement  Company.  This  question  should 
have  been  properly  submitted  to  the  jury  by  instruc- 
tions clearly  stating  the  law  applicable  thereto.  If  the 
letter  was  authorized  by  the  Weekly  Supplement  Com- 
pany, it  furnished  a  defense  to  a  portion  of  all  of  ap- 
pellee's  claim  in  the  nature  of  a  breach  of  warranty, 
as  the  Weekly  Supplement  Company  had  ceased  to 
publish  the  pictorial  supplement,  and  had  thereby  put 
it  out  of  its  power  to  comply  with  the  agreement  to 
continue  repeating  the  advertisement  until  the  Cheer- 
ful Moments  Company  had  realized  $4,500,  etc.  This 
was  matter  of  recoupment,  and  appellant  was  entitled 
to  make  the  defense  under  the  general  issue,  or  the 
general  issue  with  notice.  Hutt  v.  Bruckman,  55  111. 
441 ;  Tully  v.  Excelsior  I.  Works,  115  111.  544. 

There  are  a  number  of  other  questions  raised  by 
appellant  upon  this  record  that  in  our  judgment  are 
untenable,  and  do  not  require  discussion.  Appellant 
was  paid  the  money  for  this  advertisement,  signed  the 
contract  in  its  own  name  without  limitation,  and  was, 
therefore,  properly  sued  in  its  own  name  by  appellee. 
Whether  or  not  there  was  a  consideration  for  the  as- 
signment to  appellee  by  the  assignors  is  no  matter  of 
defense  in  this  case.  Appellant  was  allowed  to  make 
the  same  defense  against  appellee  as  if  his  assignors 
had  sued,  and,  therefore,  he  had  no  cause  of  complaint. 
If  the  assignment  was  a  pure  gift  to  appellee,  his  as- 
signors had  a  right  to  make  the  gift,  provided  they  in 
no  way  interfered  with  any  legal  defense  against  the 
assignors  that  appellant  had  before  assignment. 
Appellee  was  also  entitled  to  legal  interest  from  the 
date  the  issues  were  published. 

For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  is  remanded. 

Reversed  and  remanded. 
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Mary  Burgoyne,  Appellee,  v.  Chicago  City  Railway 

Company,  Appellant. 

Gen.  No.  16,036. 

1.  Passekgeb  and  casbieb — what  establishes  prima  facie  case  of 
negligence.  In  an  action  }yy  a  passenger  against  a  carrier  for  hire  to 
recover  for  personal  injuries  sustained,  a  prima  facie  case  is  established 
by  proof  of  the  relation,  a  collision  while  the  relation  existed  and  re- 
sulting injury  and  damages. 

2.  Passenger  and  cabsier — care  required  of  latter.  Carriers  of 
passengers  are  held  to  the  exercise  of  the  highest  degree  of  care  for  the 
safety  of  their  passengers  reasonably  consistent  with  the  practical  oper- 
ation of  the  road. 

3.  Passenger  and  carrier — contract  between.  The  contract  between 
a  carrier  and  passenger  for  hire  is  that  the  carrier  will  transport  the 
passenger  to  his  destination  in  safe  and  sound  cars,  equipped  with  all 
necessary  and  proper  appliances,  operated  in  a  safe  and  proper  man- 
ner and  without  injury. 

4.  Passenger  and  carrier — when  presumption  of  negligence  not 
overcome.  Held,  under  the  evidence,  that  the  presumption  of  negligence 
arising  from  the  collision  which  resulted  in  the  injury  of  a  passenger 
was  not  overcome  by  the  evidence  adduced  by  the  carrier  to  rebut  such 
presumption. 

5.  Verdicts — when  remittitur  does  not  cure  excessiveness.  If  a  ver- 
dict ia  so  excessive  as  to  force  the  court  to  the  conclusion  that  it  was 
the  result  of  passion,  prejudice  or  sympathy,  a  remittitur  will  not  cure 
its  vice. 

6.  Verdicts — when  excessive,  Held,  in  an  action  on  the  case  for 
personal  injuries  that  a  verdict  for  $6000,  reduced  by  remittitur  to 
$4000,  was  still  excessive  where  the  evidence  showed  as  the  only  serious 
injury  a  wrench  to  the  knee  joint,  resulting  in  confinement  in  bed  for  a 
few  weeks,  leaving  synovitis  of  the  knee  which  may  or  may  not  be 
permanent,  but  not  resulting  in  any  impairment  of  capacity  to  pursue 
usual  emplo3^ment,  and  where  it  further  appeared  that  there  was  no 
proof  of  any  loss  of  income  or  of  any  moneys  expended  for  medical  aid, 
etc 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Marcus  Kavanaoh,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1909.     Affirmed 
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upon  remittitur.    Opinion  filed  January  17,  1912.    Bemittitur  filed  Jan- 
uary 23,  1912. 

John  E.  Kbhoe  and  Watson^J.  Febby,  for  appellant. 
James  C.  McShanb,  for  appellee. 

Mb.  Justice  Gtbaxtes  delivered  the  opinion  of  the 
court. 

The  undisputed  facts  in  this  case  are  that  appellant 
owns  and  operates  a  street  car  line  on  31st  street  and 
also  one  on  Halsted  street  in  the  City  of  Chicago.  The 
cars  running  on  Halsted  street  had  the  priority  of 
way  over  cars  running  on  31st  street.  The  cars  run- 
ning on  31st  street  were  customarily  stopped  to  dis- 
charge and  receive  passengers  before  they  crossed  Hal- 
sted street.  On  the  evening  of  April  21, 1908,  there  was  a 
car  on  each  of  these  lines  approaching  the  intersection 
of  these  two  streets,  the  car  on  Halsted  street  was  ap- 
proaching from  the  south  and  the  car  on  31st  street 
was  approaching  from  the  east.  The  car  on  Halsted 
street  was  a  large  double  truck  car  and  reached  the 
intersection  of  these  two  lines  just  ahead  of  the  car 
on  31st  street.  The  car  on  31st  street  was  a  smaller 
single  truck  car  and  did  not  stop  as  it  approached  the 
intersection,  but  ran  against  the  Halsted  street  car 
with  sufficient  force,  so  that  some  of  the  windows  in 
each  of  the  cars  were  broken,  and  the  cars  were  other- 
wise injured,  and  the  front  wheels  of  the  31st  street 
car  were  carried  from  the  rails  some  eight  to  twelve 
inches  to  the  north  by  the  motion  of  the  Halsted  street 
car.  Appellee  was  a  passenger  for  hire  on  the  31st 
street  car,  intending  to  alight  from  it  when  it  should 
stop  on  the  east  side  of  Halsted  street.  As  the  car 
on  which  she  was  riding  approached  the  usual  place 
for  discharging  and  receiving  passengers  on  the  east 
side  of  Halsted  street,  appellee,  with  other  passengers 
intending  to  alight  there,  arose  from  their  seats  pre- 
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paratory  to  alighting.  When  the  car  collided,  appellee 
was  thrown  to  the  floor  of  the  car  and  was  injured. 
The  jury  found  the  issues  for  appellee  and  assessed 
her  damages  at  $6,000.  A  remittitur  was  entered  for 
$2,000,  and  judgment  was  entered  for  $4,000  against 
appellant.  Appellee's  theory  of  the  case  is  that  the 
collision  was  caused  either  by  the  negligent  operation 
of  the  31st  street  car  or  by  some  defective  condition 
of  the  appliances  by  which  the  car  is  supposed  to  be 
controlled,  while  appellant  insists  that  the  collision 
was  an  inevitable  accident  which  no  one  could  have 
foreseen  or  avoided. 

Appellee,  having  made  out  a  prima  facie  case  by 
showing  that  she  was  a  passenger  for  hire  and  that 
the  car  she  was  on  was  not  stopped  at  the  usual  place 
for  stopping,  but  collided  with  another  car  belonging 
to  appellant,  there  crossing  the  track  ahead  of  the 
car  on  which  she  was  riding,  and  that  she  was  thrown 
down  and  injured  by  the  collision,  was  entitled  to  re- 
cover damages,  unless  the  proof  offered  by  appellant 
shows  that  the  collision  was  not  the  result  of  any 
failure  to  exercise  the  degree  of  care  due  from  it  to 
its  passengers.  Carriers  of  passengers  are  held  to 
the  exercise  of  the  highest  degree  of  care  for  the 
safety  of  such  passengers,  reasonably  consistent  with 
the  practical  operation  of  the  road.  The  contract  be- 
tween the  carrier  and  a  passenger  for  hire  is  that  the 
carrier  will  transport  the  passenger  to  his  destination 
in  safe  and  sound  cars,  equipped  with  all  necessary 
and  proper  appliances,  operated  in  a  safe  and  proper 
manner  and  without  injury.  '*  Where  such  a  passenger 
is  injured  by  a  collision,  proof  of  the  relation  of  pas- 
senger and  carrier,  of  the  collision  and  the  injury,  if 
no  contributory  negligence  on  the  part  of  the  pas- 
senger appears,  makes  a  prima  facie  case  for  resulting 
damages,  and  casts  upon  the  common  carrier  the  onus 
of  proving  that  the  injury  resulted  from  inevitable 
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accident  or  from  some  cause  against  which  human  pru- 
dence and  foresight  could  not  have  provided. '^  Elgin, 
A.  &  S.  Trac.  Co.  v.  Wilson,  217  111.  47. 

How  the  collision  in  the  case  at  bar  occurred,  what 
caused  it"  and  whether  it  was  the  result  of  unavoidable 
accident  or  of  some  cause  against  which  human  pru- 
dence and  foresight  could  not  have  provided,  is  a 
question  of  fact  to  be  determined  by  the  jury.  Chi- 
cago City  Ry.  Co.  v.  Pural,  224  111.  324. 

The  substance  of  the  testimony  of  the  motorman  on 
the  31st  street  car,  a  witness  who  was  produced  by 
appellant  to  show  that  the  collision  in  question  was 
an  unavoidable  accident,  was  that  he  knew  he  should 
stop  his  car  before  crossing  Halsted  street;  that  at 
about  the  place  where  the  power  was  usually  thrown 
off  and  the  brakes  applied  to  stop  the  car  before  cross- 
ing Halsted  street  he  threw  off  the  power  and  applied 
the  brakes;  that  for  some  reason,  he  did  not  know 
what,  the  brakes  did  not  work ;  that  it  seemed  to  him 
that  the  chain  caught  or  something  like  that,  as  if 
the  chain  got  a  kink  in  it ;  that  while  the  car  slackened 
a  little,  it  did  not  stop;  that  as  soon  as  he  found  he 
could  not  stop  the  car  with  the  brakes,  he  put  on  the 
reverse  power;  that  when  he  did  that  the  fuse  blew 
out ;  that  he  might  then  have  been  thirty-five  or  forty 
feet  east  of  Halsted  street ;  that  then  there  was  noth- 
ing more  he  could  do  to  stop  the  i3ar,  and  it  ran  on 
**at  not  much  speed''  and  collided  with  the  Halsted 
street  car.  He  further  testified  that  if  the  brake 
chains  caught  or  tangled  it  was  because  they  were  too 
loose;  that  if  they  had  been  in  proper  shape  they 
could  not  tangle  or  kink,  and  as  there  is  no  evidence  in 
the  record  in  conflict  with  these  last  statements  of  the 
motorman,  they  must  be  considered  correct.  Brakes 
are  attached  to  cars  for  the  purpose  of  furnishing  a 
means  of  stopping  them  when  desired,  and  the  re- 
versing appliances  are  attached  in  part  for  the  same 
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purpose,  to  be  applied  when  the  brakes  are  ineffective. 
The  brakes  and  the  reversing  appliances  were  the 
only  means  by  which  this  car  could  be  stopped.  Each 
of  these  means  was  successively  employed  by  the  mo- 
torman  without  effect,  if  his  testimony  is  to  be  be- 
lieved. It  follows  inevitably  either  that  the  motorman 
did  not  properly  manage  his  car  and  the  stopping  de- 
vices to  it,  or  that  the  stopping  devices  were  defective 
either  in  original  construction  or  for  want  of  repair, 
and  that  the  collision  resulted  from  one  of  those 
causes.  If  the  negligence  of  the  motorman  in  manag- 
ing the  car  was  the  cause  of  the  accident,  appellant  is 
liable.  If  defective  appliances  was  the  cause,  the  pre- 
sumption of  negligence  arising  from  the  making  of  a 
prima  facie  case  cannot  be  overcome,  unless  it  appears 
from  the  evidence  that  appellant  did  not  know  of  the 
defects  and  could  not  have  known  of  them  by  the  exer- 
dse  of  that  high  degree  of  care  required  of  carriers 
for  the  safety  of  their  passengers. 

Aside  from  the  testimony  of  the  motorman,  there  is 
no  evidence  in  the  record  to  show  whether  the  brakes 
or  the  reversing  appliances  were  out  of  order  when 
the  collision  occurred  or  not,  nor  whether  they  were 
out  of  order  or  in  good,  proper  and  safe  condition 
when  the  car  left  the  car  bam,  nor  whether,  if  they 
were  in  good  order  when  the  car  left  the  barn,  they 
were  likely  to  or  could  get  out  of  order  by  proper  use 
after  the  car  left  the  bam  and  before  the  collision,  nor 
whether  the  defect,  if  any,  was  one  of  orig'inal  con- 
struction or  resulted  from  lack  of  repair,  nor  whether 
,a  defective  condition  of  the  brake  or  brake  chains  or 
reversing  appliances,  if  it  existed,  would  be  hidden 
and  diflScult  of  ascertainment  or  would  be  open  and 
obvious  to  the  most  casual  observer.  Neither  is  there 
any  evidence  whatever  of  any  inspection  of  the  car  by 
appellant  at  any  time,  while  it  was  in  its  possession, 
nor  that  appellant  had  ever  exercised  any  care  what- 
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ever,  much  less  the  high  degree  of  care  required  of 
carriers  of  passengers,  to  see  to  it  that  the  car  was  in 
a  safe  condition  and  repair.  The  decided  weight  of 
the  evidence  tends  to  show  that  the  motorman  was  mis- 
taken as  to  where  the  car  was  when  the  fuse  blew  out, 
and  that  in  fact  it  did  not  blow  out  until  the  instant 
the  collision  occurred.  In  fact,  the  evidence  in  the 
record  is  more  significant  for  what  it  fails  to  show 
than  for  the  light  it  throws  on  the  question  of  due  care 
on  the  part  of  appellant.  In  what  way  it  tends  to 
overcome  the  presumption  of  negligence  arising  from 
the  prima  facie  case  made  by  appellee,  it  is  difficult  to 
conceive.  We  think  the  jury  were  amply  warranted 
in  finding,  as  they  did,  that  the  collision  was  due  to 
the  negligence  of  appellant. 

Appellant  insists  that  the  verdict  is  so  excessive  as 
to  force  the  court  to  the  conclusion  that  it  was  the 
result  of  passion,  prejudice  or  sympathy ;  that  when  a 
jury  is  so  influenced,  a  remittitur  will  not  cure  the 
vice,  and  that  the  case  should  be  reversed  for  that 
reason.  We  are  inclined  to  agree  with  appellant  that 
the  verdict  of  $6,000  was  too  high,  and  that  the  judg- 
ment of  the  court  below  for  $4,000,  after  the  remittitur 
was  filed,  was  still  excessive  to  the  amount  of  $2,000, 
While  appellee  complains  of  some  other  bruises,  the 
only  serious  injury  shown  by  the  evidence  was  a^ 
wrench  to  the  knee  joint  resulting  in  confining  her  to 
her  bed  for  a  few  weeks,  and  leaving  her  with  syno- 
vitis of  the  knee  which  the  doctors  say  may  or  may  not 
be  permanent,  but  which  does  not  prevent  her  from 
pursuing  her  usual  and  former  employment  as  house- 
keeper, and  which  her  daughter  says  does  not  even 
leave  a  lameness,  although  there  is  a  peculiarity  in 
her  walk.  There  is  no  proof  of  any  loss  of  income,  nor 
of  any  moneys  expended  for  medical  aid,  nursing  or 
medicines.  Neither  is  there  any  claim  for  punitive 
damages.    While  we  feel  that  the  judgment  is  exces- 
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sive,  we  are  not  convinced  that  passion,  prejudice  or 
sympathy  entered  into  the  finding  of  the  jnry.  While 
the  question  of  the  amount  of  damages  that  should 
be  awarded  in  an  action  ex  delicto  is  one  of  fact,  it  is 
one  into  which,  particularly  in  cases  where  no  special 
damages  are  proven,  the  element  of  judgment  and 
opinion  enters  so  largely  that  no  fixed  rule  can  be 
laid  down  by  which  the  line  between  cases  where  the 
amount  of  the  verdict  is  and  where  it  is  not  evidence 
of  the  influence  of  improper  motives  can  be  deter- 
mined, but  where  the  right  to  recover  something  is 
clearly  established,  as  it  is  in  this  case,  the  courts  of 
this  state  are  firmly  committed  to  the  practice  of 
allowing  remittiturs  both  in  the  trial  and  appellate 
courts.  Sandy  v.  Lake  Street  El.  E.  E.  Co.,  235  111. 
194,  and  numerous  cases  there  cited. 

If  appellee  will  file  a  remittitur  of  $2,000  within  ten 
days,  the  judgment  will  be  afiirmed  for  $2,000,  other- 
wise it  will  be  reversed  and  the  cause  remanded. 

Affirmed  with  remittitur. 

Remittitur  filed  and  judgment  affirmed  January  23, 
1912. 


Mate]  Cigler,  Appellee,  v.  Mary  Keinath  et  al, 

Appellants. 

Gen.  No.  16,057. 

1.  JuBiSDiCTiON — presumptions  in  aid.  Where  a  court  of  general 
jurisdiction  adjudicates  a  cause,  the  presumption  is  that  it  had  jurisdic- 
tion of  the  parties,  unless  there  is  something  in  the  record  affirmatively 
showing  the  contrary.  The  fact  that  the  record  is  silent  on  that  ques- 
tion is  not  enough  to  overcome  this  presumption. 

2.  Jurisdiction — to  what  actions  presumptions  which  aid,  apply.  The 
presumption  which  aids  the  jurisdiction  of  courts  of  general  jurisdiction 
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applies  to  decrees  in  proceedings  for  mechanic's  liens,  the  same  as  to 
judgments  at  law. 

3.  Coram  nobis — when  section  89  of  Practice  Act  inapplicable.  Sec- 
tion 89  of  the  Practice  Act  which  provides  a  motion  as  a  substitute  for 
the  writ  of  error  coram  nobis,  has  no  application  to  chancery  causes. 

4.  Decrees — when  jurisdiction  of  chancery  lost.  A  court  of  chan- 
cery loses  jurisdiction  over  its  decrees  after  the  lapse  of  the  term  of 
entry. 

5.  Writs  of  assistance — what  questions  properly  considered  upon 
application  for.  Upon  an  application  for  a  writ  of  assistance  the  juris- 
diction of  the  court  in  the  original  cause  is  a  proper  subject  for  con- 
sideration. 

6.  Writs  op  assistance — what  issues  not  presented  upon  application 
for.  A  question  of  title  cannot  be  tried  on  an  application  for  a  writ 
of  assistance  any  more  than  it  can  be  tried  in  an  action  of  forcible  entry 
and  detainer.  Neither  can  the  original  case  be  reviewed,  or  its  decree 
modified,  on  such  application  any  more  than  in  a  proceeding  for  contempt 
for  a  failure  to  obey  the  decree. 

7.  Appearance — presumption  as  to  authority.  The  authority  of  an 
attorney  to  enter  the  appearance  of  an  adult  party  to  a  suit  will  be 
presumed  from  the  fact  that  he  has  entered  the  appearance,  until  the 
want  of  authority  is  made  to  appear.  The  burden  of  proving  the  facts 
tending  to  impeach  the  jurisdiction  of  the  court  is  on  the  party  denying 
the   jurisdiction. 

8.  Appearance — how  authority  of  attorney  questioned.  A  collateral 
attack  cannot  be  made  upon  a  decree  by  asserting  that  an  appearance 
entered  by  an  attorney  was  unauthorized.  The  question  of  the  authority 
of  such  attorney  must  be  raised  and  determined  in  a  direct  proceeding. 

9.  Service  of  process — when  upon  minors  established.  Held,  under 
the  evidence  in  this  case,  that  service  upon  minor  defendants  was  estab- 
lished. 

Mechanic 's  lien.  Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Albert  C.  Barnes,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  January 
17,  1912. 

John  C.  Wilson,  for  appellants. 
Chables  T.  Fakson,  for  appellee. 

Mr.  Justice  Gra^tss  delivered  the  opinion  of  the 
court. 
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On  April  12,  1907,  a  decree  was  entered  in  the  Su- 
perior Court  of  Cook  comity,  establishing  a  mechanic's 
lien  on  the  property  therein  described  and  ordering  the 
sale  of  such  premises  to  satisfy  the  claim.  The  claim 
was  not  paid  and  the  premises  were  sold,  and  appellee 
became  the  purchaser.  After  the  time  for  redemption 
had  expired  appellee  received  a  deed  for  the  premises. 
Thereafter  appellee  made  a  demand  on  appellants  for 
possession  of  the  premises,  and  on  March  30,  1909, 
possession  not  being  surrendered  to  him,  appellee 
moved  for  a  writ  of  assistance.  On  the  same  day  ap- 
pellants appeared  and  filed  a  cross-motion  to  set  aside 
and  vaoate  the  decree  of  sale  and  the  order  approving 
the  same,  because  the  same  were  null  and  void  for  the 
reason  that  two  of  the  defendants  who  were  minjors 
were  not  personally  served  with  summons  and  that 
Charies  Vesely,  who  entered  the  appearance  of  such  of 
the  appellants  as  were  then  adults,  was  not  authorized 
so  to  do.  The  motion  of  appellants  was  denied  and  the 
motion  of  appellee  was  allowed  and  a  writ  of  assist- 
ance was  ordered.  This  action  of  the  court  is  assigned 
for  error. 

The  contention  of  appellants  is  that  the  court  did 
not  have  jurisdiction  of  appellants  when  the  original 
decree,  establishing  the  lien  and  ordering  the  sale  of 
the  premises  to  satisfy  the  claim,  was  entered. 

The  Superior  Court  is  a  court  of  original,  general 
jurisdiction.  Every  presumption  not  inconsistent  with 
the  facts  shown  in  the  record  is  in  favor  of  the  juris- 
diction of  courts  of  that  character.  Where  a  court  of 
general  jurisdiction  adjudicates  a  cause,  the  presump- 
tion is  that  it  had  jurisdiction  of  the  parties,  unless 
there  is  something  in  the  record  aflfirmatively  showing 
the  contrary.  The  fact  that  the  record  is  silent  on  that 
question  is  not  enough  to  overcome  this  presumption. 
Forrest  v.  Fey,  218  111.  165 ;  Benefield  v.  Albert,  132  111. 
665.  This  presumption  applies  to  decrees  in  proceed- 
ings for  mechanic's  lien  the  same  as  to  judgments  at 
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law.  Pensoneau  v.  Heinrich,  54  111.  271.  Appellants 
contend  that  the  facts  disclosed  by  the  aflfidavits  filed 
with  the  motions  above  referred  to  overcome  this  pre- 
sumption, and  affirmatively  show  the  lack  of  jurisdic- 
tion. The  motion  of  appellants  to  set  aside  and  vacate 
the  decree  establishing  the  lien  and  the  order  approv- 
ing the  sale  was  made  long  after  the  term  of  court  at 
which  they  were  entered  had  ended,  and  was  an  at- 
tempt by  the  motion  provided  for  in  section  89  of  the 
Practice  Act,  as  a  substitute  for  the  writ  of  error 
coram  nobis,  to  have  the  court  that  entered  the  same 
review  its  own  findings  of  fact  and  correct  the  same  if 
found  to  be  erroneous.  That  section  of  the  Practice 
Act  does  not  apply  to  cases  in  chancery.  Tosetti 
Brewing  Co.  v.  Koehler,  200  111.  369.  While  courts  of 
chancery  have  control  over  their  orders  and  decrees 
during  the  term  at  which  the  same  are  entered,  they 
have  no  such  control  at  a  subsequent  term  and  when 
the  cause  is  no  longer  pending  in  the  court.  Appel- 
lant's motion  was,  therefore,  properly  denied. 

While  appellants'  motion  could  not  be  entertained, 
the  question  of  jurisdiction  was  properly  before  the 
court  on  the  motion  of  appellee  for  a  writ  of  assistance, 
for  if  the  original  decree  was  void  for  want  of  jurisdic- 
tion, the  writ  of  assistance  could  not  properly  be 
ordered. 

If  the  court  had  jurisdiction  of  the  minor  defendants, 
it  must  have  been  by  the  service  of  summons.  No  con- 
structive service  is  claimed.  In  support  of  their  con- 
tention that  there  was  no  service  of  summons  on  the 
minor  defendants,  appellants  filed  two  affidavits.  One 
was  made  by  Peter  Eudolph,  one  of  the  minor  defend- 
ants, in  which  he  says  no  summons  was  served  on  him 
so  far  as  he  knotvs.  The  other  is  the  affidavit  of  the 
solicitor  for  appellants  in  which  he  says  he  has  ex- 
amined the  clerk's  register  in  the  cause  and  that  a 
paper  presented  with  the  affidavit  is  a  correct  tran- 
script of  that  register.    That  paper  shows  the  issuance 
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of  a  summons  on  January  28,  1907,  and  an  alias  sum- 
mons on  March  4,  1907,  but  does  not  show  a  return  of 
either  summons  or  who  were  named  in  either  as  de- 
fendants. The  affiant  fiirther  says  that  the  docket  of 
the  sheriff  in  the  cause  shows  only  the  following : 

* 'Number  1028.  Matej  Cigler  vs.  Mary  Kienert  et 
al.    258057.    Als.  chy.  sums.    Chas.  T.  Farson.    Date 

Jan.  28.     Eeturnable,  Mch.     Given  to  

Ahern.  Proceedings  and  return :  Svd.  Peter  Rudolph 
and  Henry  Rudolph.    1-28-07.    Fee  $3.00." 

It  was  stipulated  at  the  hearing  of  the  motion  for 
the  writ  of  assistance  that  the  summons  shown  by  the 
clerk's  record  was  lost  or  destroyed  and  was  not  in 
the  possession  of  either  of  the  parties.  To  support 
the  presumption  of  jurisdiction  referred  to  appellee 
filed  the  affidavit  of  Charles  Vesely,  in  which  affidavit 
he  states  that  he  was  in  the  office  of  the  sheriff  of  Cook 
county  on  January  28, 1907,  in  company  with  Peter  and 
Henry  Rudolph,  the  two  minor  defendants,  and  that 
they  were  then  personally  served  with  summons  in  this 
cause  in  his  presence  by  a  deputy  sheriff  by  the  name 
of  Ahern.  Upon  a  consideration  of  all  these  affidavits 
and  the  records  referred  to  and  the  stipulation  made, 
there  is,  we  think,  ample  proof  that  the  summons  was 
issued  and  served  on  the  minor  defendants  in  apt  time, 
and  that  the  court  had  jurisdiction  over  them  when  the 
decree  for  sale  and  the  order  confirming  the  sale  were 
entered. 

It  was  further  stipulated  between  the  parties  on  the 
hearing  of  the  motion  of  appellee  for  a  writ  of  assist- 
ance that  no  service  of  summons  was  ever  obtained  on 
Mary  and  Ernest  Keinath  and  Frances  and  John  Col- 
lins, and  that  their  appearance  was  entered  in  the  orig- 
inal cause  by  Charles  Vesely  purporting  to  act  as  their 
solicitor.  The  right  of  Vesely  to  so  enter  their  appear- 
ance or  represent  them  is  challenged  by  appellants. 
The  authority  of  an  attorney  to  enter  the  appearance 
of  an  adult  party  to  a  suit  will  be  presumed  from  the 
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fact  that  he  has  entered  the  appearance,  until  the  want 
of  authority  is  made  to  appear.  Ferris  v.  Commercial 
Nat.  Bk.,  158  Dl.  237;  Martin  v.  Judd,  60  111.  78;  Ran- 
som V.  Jones,  1  Scam.  291 ;  The  People  v.  Parker,  231 
111.  478.  The  burden  of  proving  the  facts  tending  to 
impeach  the  jurisdiction  of  the  court  is  on  the  party 
denying  the  jurisdiction.  Pensoneau  v.  Heinrich,  54 
111.  271-273 ;  Whittaker  v.  Whittaker,  151  111.  266-271. 
Even  if  the  appearance  of  these  appellants  was  entered 
by  Vesely  without  authority,  that  would  not  render  the 
judgment  void  for  want  of  jurisdiction,  but  voidable 
only,  and  its  validity  can  only  be  attacked  in  a  direct 
proceeding  for  that  purpose.  Until  it  is  so  attacked, 
it  is  binding  on  all  the  parties  to  it.  Peak  v.  Shasted, 
21  111.  137 ;  Martin  v.  Judd,  60  111.  78-84. 

Direct  and  collateral  attacks  are  well  defined  in 
Schneider  v.  Sellers,  25  Tex.  Civ.  App.  226,  as  follows : 

'*A  direct  attack  upon  a  judgment  is  an  attempt  to 
amend,  correct,  reform,  vacate,  or  enjoin  the  execution 
of  the  same,  in  a  proceeding  instituted  for  that  pur- 
pose, such  as  a  motion  for  a  rehearing,  an  appeal,  some 
form  of  writ  of  error,  a  bill  of  review,  an  injimction  to 
restrain  its  execution,  etc. ;  while  a  collateral  attack  is 
an  attempt  to  avoid  its  binding  force  in  a  proceeding 
not  instituted  for  one  of  the  purposes  aforesaid,  as 
where,  in  an  action  of  debt  on  a  judgment,  defendant 
attempts  to  deny  the  fact  of  indebtedness,  or  where,  in 
a  suit  to  try  title  to  property,  but  a  judgment  is  offered 
as  a  link  in  the  chain  of  title,  and  the  adverse  party 
attempts  to  avoid  its  effects,  etc.'* 

While  a  writ  of  assistance  is  ancillary  to  the  original 
proceeding,  in  the  sense  that  the  right  to  the  writ  is 
dependent  on  a  title  derived  through  a  judicial  sale 
under  a  decree  entered  in  the  original  proceeding 
(State  V.  Superior  Court  of  Thurston  Co.,  21  Wash. 
469,)  and  the  writ  can  issue  only  against  a  party  to  the 
original  proceeding,  or  one  who  has  come  into  posses- 
sion pendente  lite,  it  is  to  all  intents  and  purposes  a 


s. 
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new  and  independent  suit,  and  the  writ  must  be  issued, 
if  at  all,  at  the  instance  of  the  owner  of  the  title  ac- 
quired under  the  judicial  sale,  whether  he  was  one  of 
the  parties  to  the  original  suit  or  not.  The  question  of 
title  cannot  be  tried  on  an  application  for  this  writ  any- 
more than  it  could  be  tried  in  an  action  in  forcible 
entry  and  detainer.  Kerr  v.  Brawley,  193  111.  205. 
Neither  can  the  original  case  be  reviewed,  or  its  decree 
modified,  on  such  application  any  more  than  in  a  pro- 
ceeding for  contempt  for  a  failure  to  obey  the  decree. 
The  attack  on  the  jurisdiction  of  the  court  made  by 
filing  counter  affidavits  on  the  motion  for  the  writ  of 
assistance  was  clearly  a  collateral  attack,  and  so  far 
as  it  was  sought  by  that  means  to  question  the  au- 
thority of  Vesely  to  enter  the  appearance  of  the  adult 
defendants,  presented  a  question  that  could  not  be  de- 
termined or  considered  by  the  court  in  such  an  attack. 
There  was  no  error  conamitted  by  the  court  in  allow- 
ing the  motion  of  appellee  for  the  writ  of  assistance, 
nor  in  ordering  that  writ  to  issue.  The  order  of  the 
court  below  is,  therefore,  affirmed. 

Order  affirmed. 


John  Lynch,  Appellant,  v.  Chicago  City  Railway 

Company,  Appellee. 

Gen.  No.  16,070. 

1.  Negligence — what  essential  to  recovery.  In  order  to  recover  in 
an  action  for  negligence  the  negligence  charged  in  the  declaration  must 
be  established  by  the  proof.  The  proof  of  other  negligence  which  if 
it  had  been  alleged  would  have  warranted  a  recovery,  is  not  sufficient. 

2.  Negligence — effect  of  minute  description.  If  in  an  action  to  re- 
cover for  negligence  the  plaintiff  needlessly  describes  the  manner  in 
which  the  injury  was  inflicted  with  minuteness  and  particularity  and 
the  proof  substantially  varies  from  the  statements  in  the  declaration,  he 
cannot  recover. 
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Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  BeK  M.  Smith,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed.  Opin- 
ion filed  January  17,  1912. 

David  F.  Matchbtt  and  Amos  W.  Mabston,  for  ap- 
pellant. 

Fkanklin  B.  Hussey  and  Fbkdinand  Goss,  for  ap- 
pellee, r .  Ti  --  • 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

This  is  a  suit  to  recover  for  personal  injuries  sus- 
tained by  a  boy  of  eleven  years  of  age  claimed  to  have 
resulted  from  the  negligence  of  the  servants  of  ap- 
pellee in  the  management  of  a  street  car.  The  declara- 
tion consists  of  an  original  count  and  two  additional 
counts.  The  negligence  charged  in  the  original  count 
is  that  while  appellant,  who,  it  is  alleged,  was  a  pas- 
senger on  the  car  for  hire  and  who  had  paid  his  fare, 
was  attempting  to  alight  from  the  car  while  it  was 
standing  still  at  the  intersection  of  Sixty-third  street 
and  Indiana  avenue  for  the  purpose  of  permitting  pas- 
sengers to  alight  therefrom,  appellee,  through  its 
agents  in  charge  of  the  car,  negligently,  suddenly  and 
violently  started  the  car  and  appellant  was  thereby 
thrown  to  the  pavement  and  injured.  The  first  and 
second  additional  counts  charge  appellee's  negligence 
to  be  that  while  appellant  was  in  the  act  of  attempting 
to  board  the  car  at  the  intersection  of  Sixty-third  street 
and  Indiana  avenue,  while  it  was  there  stopped  for  that 
purpose*  appellee,  through  its  agents,  negligently,  sud- 
denly and  violently  started  the  car,  and  appellant  was 
thereby  thrown  to  the  pavement  and  injured.  The  jury 
found  appellee  not  guilty  and  judgment  was  entered  on 
the  verdict.  From  that  judgment  the  plaintiff  in  the 
court  below  appeals. 
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Appellant  does  not  €laim  he  is  entitled  to  recover 
under  the  first  or  original  count  in  the  declaration,  but 
insists  that  the  evidence  shows  him  to  be  entitled  to  a 
verdict  under  the  additional  counts.  The  undisputed 
evidence  shows  that  the  car  from  which  it  is  alleged 
appellant  was  thrown  was  running  westward  on  Sixty- 
third  street.  As  it  approached  the  intersection  of  In- 
diana avenue,  no  one  on  the  car  had  signalled  the 
motorman  to  stop  or  in  any  other  way  signified  their 
desire  to  alight  from  it  at  Indiana  avenue,  and  both  the 
motorman  and  the  conductor  of  the  car  testified  that 
they  saw  no  one  there  who  in  any  way  signified  their 
desire  to  board  it ;  that  while  the  speed  of  the  car  was 
slackened  about  the  time  it  was  crossing  Indiana  ave- 
nue to  a  speed  of  three  or  four  miles  per  hour,  **or 
about  as  fast  as  a  man  would  be  walking,"  it  was  not 
for  the  purpose  of  receiving  or  discharging  passengers, 
but  was  for  the  purpose  of  safely  taking  an  *  *  S "  curve 
that  began  at  about  the  east  side  of  Indiana  avenue  and 
extended  westward  from  that  avenue  a  few  feet,  and 
the  decided  preponderance  of  the  evidence  shows  that 
the  car  did  not  stop  at  all  until  it  had  passed  by  the 
place  where  appellant  was  injured,  some  sixty  feet, 
and  then  only  because  the  motorman  was  notified  by  a 
passenger  who  was  riding  on  the  front  platform  that  a 
bov  had  fallen  from  the  car. 

• 

It  is  a  well-settled  rule  that  in  order  to  recover  in  an 
action  for  negligence  the  negligence  charged  in  the  dec- 
laration must  be  established  by  the  proof  and  that 
proof  of  other  negligence  which,  if  it  had  been  alleged, 
would  have  warranted  a  recovery  is  not  sufficient.  Chi- 
cago City  Ey.  Co.  v.  Bruley,  215  111.  464.  If  in  such  an 
action  the  plaintiff  needlessly  describes  the  manner  in 
which  the  injury  was  inflicted  with  minuteness  and 
particularity,  and  the  proof  substantially  varies  from 
the  statements  in  the  declaration,  he  cannot  recover. 
C.  B.  &  Q.  B.  R.  Co.,  V.  Morkenstein,  24  111.  App.  128, 
and  cases  there  cited. 
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The  proof  in  this  case  fails  to  show  that  the  car  was 
stopped  at  the  intersection  of  Sixty-third  street  and 
Indiana  avenue  to  receive  passengers,  or  at  all  until 
after  appellant  was  injured ;  that  appellant  attempted 
to  board  the  car  while  it  was  standing  still  or  that 
while  he  was  in  the  act  of  boarding  the  car  it  was  sud- 
denly and  violently  put  in  motion.  The  averments  in 
appellant ^s  declaration,  as  to  appellee's  negligence, 
were,  therefore,  not  supported  by  the  evidence,  and  the 
jury  would  not  have  been  justified  in  returning  any 
other  verdict  than  the  one  returned. 

Other  errors  are  assigned,  but  as  the  verdict  and 
judgment  were  correct  on  the  facts,  and  as  a  retrial 
of  the  case  could  not  result  in  a  diflFerent  judgment,  it 
is  not  necessary  to  consider  them.  Robertson  v.  Moir, 
88  111,  App.  355. 

The  judgment  of  the  court  below  is,  therefore,  af- 
firmed. 

Judgment  affirmed. 


Ralph  £•  Nettleton  et  al.,  Appellees,  y.  Robert  J.  Kerr, 

Appellant. 

Qen.  No,  16,074.     . 

1.  Trover — what  essential  to  recovery.  Trover  is  a  possessory  action, 
and  before  the  plaintiflF  can  recover  he  must  show  a  tortious  conversion 
of  the  chattel,  a  right  of  property  in  it,  and  a  right  to  the  immediate 
possession  of  it.  He  must  show  a  right  to  possession  that  is  absolute 
and  unconditional  and  not  dependent  on  some  act  to  be  performed.  He 
must  recover  on  the  strength  of  his  own  title  and  not  on  the  weakness 
of  the  title  of  his  adversary. 

2.  Trover — when  demand  insvfficient.  It  at  the  time  a  demand  was 
made  the  plaintiff  did  not  have  the  right  to  the  present  possession,  such 
demand  is  unavailing. 
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Trover.  Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon» 
BOBKBT  W.  "Weight,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1909.  Reversed.  Opinion  filed  January  17, 
1912.     Certiorari  denied  by  Supreme  Court    (making  opinion  final). 

Kerr  &  Kerr,  for  appellant. 

Henry  W.  Leman  and  Frank  H.  Culver,  for  ap- 
pellees. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

On  March  15, 1909,  a  firm  known  as  Piper  Bros,  pur- 
chased from  one  A.  B.  Nettleton  (appellees'  intestate), 
746  shares  of  the  capital  stock  of  the  Piper  Texas  Plan- 
tation Company  for  $12,000,  to  be  paid  for^  part  in 
cash  and  part  in  the  notes  of  Piper  Bros.,  payable  to 
appellees'  intestate.  On  March  16,  1909,  certificates 
for  all  the  stock  bargained  for  were  delivered  by  A.  B. 
Nettleton  to  Piper  Bros.,  except  certificate  No.  3  for 
25  shares  of  preferred  stock  and  certificate  No.  7  for 
50  shares  of  common  stock  which  Nettleton  could  not 
find.  At  that  time  Nettleton  prepared,  signed  and  de- 
livered to  Piper  Bros,  a  statement  in  the  form  of  a  let- 
ter which  was  in  part  as  follows : 

<<•*••••  Certificate  No.  7  for  50  shares  of  com- 
mon stock  and  certificate  No.  3  for  25  shares  of  pre- 
ferred stock,  both  standing  in  my  name  are  unfortu- 
nately not  in  Chicago  but  are  in  Brownsville,  Texas, 
and  will  be  delivered  to  you  within  ten  days  from  this 
date,  yoTir  attorney  Mr.  E.  J.  Kerr,  to  hold,  pending 
delivery  to  you  of  said  last  two  certificates,  the  note 
for  $3,000,  dated  March  16,  1909,  due  ten  months  after 
its  date  to  my  order,  given  by  you  as  part  pajinent  for 
the  stock  this  day  sold  to  you  and  to  deliver  said  note 
upon  my  order  after  receiving  from  you  due  notice 
that  yon  have  received  the  last  two  named  certificates 
representing  75  shares."  ♦  ♦  *  ♦  * 

Piper  Bros,  thereupon  delivered  to  the  attorney, 
Eobert  J.  Kerr,  named  in  the  statement,  appellant 
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here,  the  $3,000  note  mentioned  in  the  statement,  and 
appellant  wrote  on  the  back  of  the  statement  the  fol- 
lowing, **Eeeeived  the  within  mentioned  note  for  $3,000 
under  the  terms  of  the  within  letter.  Robert  J.  Kerr.'^ 
On  April  8,  1909,  A.  B.  Nettleton  sent  to  Piper  Bros, 
two  certificates  of  stock  corresponding  in  description 
to  the  two  certificates  mentioned  in  the  letter  oi  state- 
ment of  March  16,  1909,  but  which  were  each  marked 
** Cancelled"  in  three  places  on  the  face  and  in  one 
place  on  the  back  by  the  imprint  of  a  rubber  stamp,  and 
with  these  certificates  Nettleton  sent  a  letter  in  which 
he  said  the  certificates  had  been  cancelled  by  mistake. 
There  is  no  evidence  in  the  record  that  any  certificates 
were  ever  issued  in  lieu  of  the  two  so  marked  can- 
celled. On  April  12,  1909,  Nettleton  made  formal  de- 
mand on  appellant  for  the  note  in  question.  There  is 
no  evidence  in  the  record,  nor  is  it  contended,  that 
Piper  Bros,  had  then,  or  have  since,  notified  appellant 
that  they  had  received  the  two  certificates  in  question. 
Appellant  did  not  deliver  the  note  in  question  to  Nettle- 
ton, as  requested  in  the  demand  for  the  same,  and  on 
April  28,  1909,  Nettleton  brought  this  suit  in  trover 
against  appellant,  claiming  as  damages  $3,013.50,  the 
same  being  the  amount  of  the  face  value  of  the  note 
and  the  accrued  interest  thereon.  The  case  was  tried 
by  the  court  without  a  jury  and  resulted  in  a  finding 
and  judgment  for  the  plaintiff  for  the  sum  of  $3,076.28 
and  for  costs.  Pending  this  appeal,  A.  B.  Nettleton, 
plaintiff  below,  died,  and  Ralph  E.  Nettleton  and  Bur- 
ton Cobb  Hamilton,  his  executors,  were  substituted  as 
a'ppellees. 

Trover  is  a  possessory  action,  and  before  the  plain- 
tiff can  recover  he  must  show  a  tortious  conversion  of 
the  chattel,  a  right  of  property  in  it,  and  a  right  to  the 
immediate  possession  of  it.  Owens  v.  Weedman,  82 
111.  409.  He  must  show  a  right  to  possession  that  is 
absolute  and  unconditional  and  not  dependent  on  some 
act  to  be  performed.      Frink  v.  Pratt  &  Co.,  130  HI. 
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327.  He  must  recover  on  the  strength  of  his  own 
title  and  not  on  the  weakness  of  the  title  of  his  ad- 
versary.     Davidson  v.  Waldron  et  al.,  31  111.  120. 

In  the  case  at  bar,  before  Nettleton  could  right- 
fully recover,  it  was  incumbent  on  him  to  prove  that 
all  the  conditions  contained  in  the  statement  under 
which  the  note  was  placed  in  the  hands  of  appellant 
had  been  complied  with.  This  he  failed  to  do.  The 
conditions  named  in  that  statement  were  that  Nettle- 
ton should  deliver  to  Piper  Bros,  certificate  No.  7  for 
50  shares  of  common  stock  and  certificate  No.  3  for  25 
shares  of  preferred  stock,  and  that  Piper  Bros,  should 
notify  appellant  that  they  had  received  those  certifi- 
cates. Neither  of  the  conditions  had  been  performed 
when  demand  was  made  by  Nettleton  for  the  note  and 
when  this  suit  was  begun.  The  only  attempt  Nettle- 
ton made  to  comply  with  the  first  condition  was  to  de- 
liver to  Piper  Bros,  two  certificates  corresponding  in 
general  description  to  the  ones  he  agreed  to  deliver, 
but  which  had  been  marked  cancelled.  True,  he  says 
they  were  marked  cancelled  by  mistake,  but  even  if 
they  were  marked  cancelled  by  mistake,  they  in  fact 
bore  on  their  face  and  back  the  evidence  of  cancella- 
tion, and  in  that  shape  did  not  even  purport  to  be 
valid  existing  certificates  and  had  no  evidentiary  value 
as  such.  It  was  shares  of  stock  Piper  Bros,  bought, 
which  shares  of  stock  were  to  be  evidenced  by  certifi- 
cates. While  in  a  suit  for  dividends,  or  to  require 
the  issuance  of  new  certificates  in  lieu  of  those  marked 
cancelled,  these  certificates  could  undoubtedly  be  in- 
troduced in  evidence,  upon  satisfactory  proof  being 
introduced  that  the  cancellation  of  them  had  been 
made  by  mistake,  it  would  require  an  adjudication  by 
a  court  having  jurisdiction  to  determine  the  question, 
to  establish  their  validity  as  existing  certificates,  and 
Piper  Bros,  were  under  no  obligation  to  accept  them 
on  the  mere  word  of  Nettleton  that  they  had  been 
cancelled  by  mistake,  and  assume  the  obligation  of  es- 
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tablishing  their  validity,  particularly  when  they  were 
not  personally  cognizant  of  the  fact  that  the  same 
were  so  cancelled  by  mistake  and  would  be  forced  to 
rely  on  such  proof  on  that  question  as  they  might  be 
able  to  secure  from  Nettleton,  even  if  he  could  be 
found  and  his  testimony  secured  when  desired.  The 
delivery  of  these  certificates  was  not  a  compliance 
with  the  conditions  providing  for  the  delivery  of  cer- 
tificates Nos.  3  and  7,  and  Piper  Bros,  could  not,  in 
consonance  with  the  truth,  notify  appellant  that  they 
had  received  the  certificates  mentioned  in  the  stipu- 
lation, and  it  is  not  claimed  they  did  give  any  suca 
notice. 

The  evidence,  therefore,  fails  to  show  that  Nettle- 
ton,  at  the.  time  he  demanded  of  appellant  the  posses- 
sion of  the  note,  or  at  the  time  this  suit  was  com- 
menced, was  entitled  to  the  present  possession  of  it. 
The  failure  of  appellant,  under  this  state  of  facts,  to 
deliver  the  note  on  that  demand  was  not  a  conversion 
of  the  note,  and  the  finding  and  judgment  of  the  court 
should  have  been  for  appellant. 

The  judgment  of  the  court  below  is,  therefore,  re- 
versed with  the  finding  of  facts  that  the  conditions 
under  which  appellant  was  to  deliver  the  note  in  ques- 
tion to^A.  B.  Nettleton  were  not  complied  with,  and 
that  appellant  was  not  guilty  of  conversion  of  the 
note. 

Judgment  reversed. 
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Gilbert  H.  Hoxie,  Appellee,  v.  Abraham  Pfaebser, 

Appellant. 

Gen.  No.  16,085. 

1.  Verdicts — when  not  disturbed  as  against  the  evidence,  A  yerdict 
will  not  be  set  aside  on  review  as  against  the  evidence  unless  clearly  and 
manifestly  against  its  weight. 

2.  Trial — when  incident  wHl  not  reverse.  The  fact  that  the  jury's 
attention  is  directed  to  the  nationality  of  the  defeated  party,  as  being 
that  of  a  Hebrew  will  not  result  in  reversal. 

3.  Judicial  notice — of  what  not  taken.  The  courts  will  not  take 
judicial  notice  that  there  is  an  existing  prejudice  against  the  Hebrew 
race. 

4.  Instructions — when  not  erroneous.  An  instruction  that  tells 
the  jury  that  if  they  find  **from  the  evidence*^  a  certain  fact,  is  not 
faulty  because  the  words  *'and  from  the  instructions"  or  ** under  the 
instructions  of  the  court"  are  not  added. 

5.  Instructions — when  use  of  word  '* material"  will  not  reverse. 
Where  the  word  "material"  is  coupled  with  the  words  "to  the  issues," 
a  question  of  law  is  not  necessarily  stated  and  a  reversal  wDl  not  neces- 
sarily ensue. 

6.  Instructions — when  refusal  of  correct  will  not  reverse.  The  re- 
fusal of  a  correct  instruction  will  not  reverse  where  its  substance  is  em- 
bodied in  other  instructions  given. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
George  A.  Duput,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court,  at  the  October  term,  1909.  Affirmed.  Opinion  filed  January 
17,  1912. 

Mayer,  Meyer,  Austrian  &  Platt,  for  appellant. 

Tenney,  Coffeen,  Harding  &  Sherman,  for  ap- 
pellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  assumpsit  based  on  the  claim  of 
the  plaintiff,  appellee  here,  that  he  had  loaned  to  the 
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defendant,  appellant  here,  $1,600  in  money.  On  the 
trial  appellee  took  the  stand  and  testified  in  detail 
to  the  fact  of  making  the  loan ;  that  appellant  said  he 
wanted  the  money  because  he  was  in  trouble  with  a 
girl ;  that  the  money  was  delivered  to  appellant  at  the 
residence  of  appellee  in  the  form  of  a  certified  check 
of  appellee,  drawn  on  the  Corn  Exchange  Bank  of 
Chicago,  and  made  payable  to  appellee  or  to  currency 
and  endorsed  by  appellee  and  dated  December  6, 
1902;  that  at  the  suggestion  of  appellant  that  he  did 
not  want  the  transaction  known  at  the  stock  yards, 
appellee  transferred  on  that  date  $2,000  from  an  ac- 
count at  the  National  Live  Stock  Bank  at  the  Stock 
Yards  to  his  own  credit  at  the  Corn  Exchange  Bank, 
and  drew  his  check  for  the  amount  loaned  on  and  had 
the  same  certified  by  the  last  named  bank.  To  cor- 
roborate his  testimony  the  bookkeeper  of  the  Corn 
Exchange  Bank  was  called  as  a  witness  and  testified 
that  the  transfer  of  the  $2,000  had  been  made  and  a 
check  drawn  by  him  on  that  bank  for  $1,600  had  been 
certified  by  that  bank  on  December  6,  1902,  as  testified 
to  by  appellee. 

James  H.  Robinson  also  testified  to  the  transfer  of 
the  $2,000  account  to  the  Corn  Exchange  Bank.  H.  P. 
Chesley,  General  Manager  of  the  Mexico  Federal 
Packing  Company,  testified  that  in  the  spring  or  early 
summer  of  1903  he  overheard  appellant  say  to  appel- 
lee, ^^I  have  got  that  matter  all  fixed.  I  will  pay  you 
in  a  couple  of  days,''  and  that  appellee  replied,  *'A11 
right  I  will  expect  it."  George  H.  Steenberg,  an  em- 
ploye of  appellee,  testified  that  in  the  winter  of  1905, 
he  went  to  appellant  and  asked  him  for  the  $1,600  ap- 
pellee had  loaned  him  some  time  ago,  and  that  appel- 
lant replied,  ^*That  has  all  been  arranged.  I  saw  Mr. 
Hoxie  (appellee)  the  other  day  and  told  him  I  would 
pay  him  in  February.''  Dr.  C.  C.  Singley  testified 
that  in  December,  1902,  he  saw  appellant  in  appellee's 
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residence  just  inside  of  the  front  gate  talking  to  ap- 
pellee. 

Appellant  testified  that  he  never  borrowed  $1,600 
of  appellee;  that  he  never  talked  with  him  about  bor- 
rowing any  money;  that  he  never  told  him  he  was  in 
trouble  with  a  girl ;  that  he  never  was  in  trouble  with 
a  girl;  that  he  never  received  a  certified  check  for 
$1,600  from  appellee;  that  he  never  was  in  appellee's 
house  or  even  inside  his  gate;  that  he  never  told 
Steenberg  he  would  repay  appellee  $1,600  and  never 
had  any  conversation  with  him  on  the  subject;  that 
he  never  told  Chesley  he  was  going  to  pay  appellee; 
that  he  never  was  asked  by  appellee  or  any  one  in  his 
behalf  to  repay  any  money  to  him.  In  fact,  he  denies 
seriatim  and  categorically  everything  that  appellee 
and  his  witnesses  testified  to  of  which  it  was  claimed 
he  had  knowledge.  The  only  evidence  offered  by  ap- 
pellant besides  his  own  testimony  was  that  of  two  wit- 
nesses who  testified  that  the  reputation  of  appellee 
for  truth  was  bad. 

The  jury  returned  a  verdict  for  $1,973.45  against 
appellant,  on  which  verdict  judgment  was  entered. 

It  is  not  contended  that,  if  appellee  is  entitled  to  a 
judgment  at  all,  the  same  is  excessive.  Appellant 
urges  as  reasons  why  this  judgment  should  be  re- 
versed that  the  verdict  is  contrary  to  the  evidence; 
that  it  was  the  result  of  passion  and  prejudice;  and 
that  the  court  erred  in  giving,  modifying  and  refusing 
instructions. 

The  evidence  in  this  case  was  hopelessly  in  conflict. 
It  cannot  be  reconciled.  The  testimony  of  appellant 
stands  alone  without  corroboration,  while  the  testi- 
mony of  appellee  was  corroborated  by  several  wit- 
nesses in  several  important  details.  If  the  testimony 
of  appellant  was  true,  then  the  testimony  of  appellee 
and  all  of  his  witnesses  was  false.  It  was  for  the  jury 
to  weigh  the  evidence  and  pass  upon  the  credibility 
of  the  witnesses.    Their  verdict  shows  that  they  be- 
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lieved  the  testimony  of  appellee  and  his  witnesses  and 
disbelieved  that  of  appellant.  They  saw  the  witnesses 
and  heard  them  testify,  and  their  determination  on 
these  questions  should  not  be  lightly  disturbed.  It  is 
only  where  the  finding  of  the  jury,  based  on  conflict- 
ing testimony,  is  so  manifestly  wrong  as  to  shock  the 
conscience  and  sense  of  justice  of  a  reviewing  court 
that  it  should  be  set  aside  by  such  court.  If  the  testi- 
mony of  appellee  was  true,  and  the  jury  evidently  be- 
lieved it  was  true,  he  was  without  doubt  entitled  to 
the  judgment  rendered,  and  we  are  not  prepared  to 
say  that,  if  we  were  called  upon  to  determine  the  facts 
on  the  record  presented,  we  would  not  come  to  the 
same  conclusion  as  the  jury  did.  It  is  certainly  true 
that  the  verdict  is  not  so  manifestly  wrong  as  to  war- 
rant us  in  disturbing  it  on  the  ground  that  it  is  not 
supported  by  the  evidence. 

The  claim  of  appellant  that  the  verdict  was  the  re- 
sult of  passion  and  prejudice  is  based  on  the  fact  that 
one  witness  improperly  answered  one  question  by  say- 
ing, ^'Who  can  forget  that  countenance  T  *  referring 
to  the  countenance  of  appellant,  in  connection  with  the 
further  fact  asserted  by  the  attorney  for  appellant  in 
his  argument  that  appellant  *'was  not  a  very  prepos- 
sessing looking  man  and  had  a  distinctively  Jewish 
face,''  and  this  we  are  asked  to  assume  so  inflamed 
the  passions  of  the  jury  as  to  cause  them  to  return  a 
verdict  against  appellant.  We  are  not  prepared  to 
take  judicial  knowledge  that  there  is  such  a  prejudice 
existing  against  the  Jewish,  or  more  properly  speak- 
ing, the  Hebrew  race  that  a  jury  will  be  stampeded  by 
having  their  attention  called  to  the  fact  that  a  par- 
tisan before  them  belongs  to  that  race  or  even  that  he 
is  not  handsome.  This  is  essentially  a  cosmopolitan 
country,  and  it  would  be  a  severe  comjnentary  on  our 
prated  claim  that  all  men  stand  equal  before  our 
laws,  if  a  court  should  hold  that  a  man  of  any  na- 
tionality, though 
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''deformed,  unfinished,  sent  before  (his)  time 
Into  this  breathing  world,  scarce  half  made  np, 
And  that  so  lamely  and  unfashionable, 
That  dogs  bark  at  (him),'^ 
could  not,  on  account  of  these  facts,  get  justice  at  the 
hands  of  men  qualified  to  be  jurors.    Neither  can  it 
be  assumed  that  the  references  made  by  the  witness 
to  appellant's  countenance  in  any  way  accentuated 
any  of  his  natural  peculiarities.    The  jury  had  seen 
him,  heard  him  testify,  and  knew  he  was  the  party 
before  the  occurrence  complained  of  took  place  and 
if  it  is  true  that  he  had  a  ''distinctly  Jewish  face," 
and  not  a  prepossessing  one,  the  jury  were  aware  of 
it  before  such  reference  was  made,  and  that  reference 
could  have  done  no  possible  harm. 

The  court  gave  to  the  jury  two  instructions  at  the 
instance  of  appellee.  The  first  one  told  the  jury,  in 
substance,  that  if  they  believed  from  the  evidence  that 
appellant  had  borrowed  money  of  appellee,  and  had 
not  paid  it  back,  the  plaintiff  would  be  entitled  to  re- 
cover it  back  in  this  case  with  interest  at  five  per  cent. 
This  instruction  is  criticised  because  the  jury  were 
not  told  that  if  they  believed  from  the  evidence  and 
''from  the  instructions**  or  "under  the  instructions 
of  the  court.*'  While  it  is  true  that  juries  are  to  make 
their  findings  of  fact  under  the  instructions  of  the 
court,  as  to  the  law  applicable  to  the  case,  and  in  com- 
ing to  a  verdict  must  apply  the  facts  found  to  be  true 
to  the  law  as  given  them  by  the  court,  they  are  the 
sole  judges  of  all  controverted  questions  of  fact,  and 
they  must  find  the  facts  from  the  evidence  and  not 
from  the  instructions  of  the  court.  The  court  has  no 
right  to  instruct  a  jury  as  to  the  facts,  except  in  cases 
when  the  facts  are  so  far  beyond  controversy  that  the 
jury  could  not  in  the  eyes  of  the  law  reasonably  find 
but  one  way.  The  instruction  as  given  was  properly 
given. 
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Counsel  for  appellant  says,  '  ^  The  instruction  is  also 
bad  because,  being  directory  in  form,  it  does  not  em- 
brace all  the  evidence  which  under  the  pleadings  and 
evidence  is  essential  to  a  verdict.''  Whatever  is 
meant  by  this  objection  it  is  safe  to  say  the  instruc- 
tion is  not  subject  to  it.  If  there  is  anything  essential 
to  a  recovery,  where  the  defense  is  a  general  denial,  be- 
yond the  fact  that  a  person  has  borrowed  money  and 
has  not  paid  it  back,  we  are  unable  to  conceive  what 
it  is. 

The  second  instruction  given  at  the  request  of  ap- 
pellee is  the  stock  instruction  following: 

''The  jury  are  instructed  that  if  you  believe  from 
the  evidence  that  any  witness  had  knowingly  testified 
falsely  as  to  any  material  fact  then  you  are  at  liberty 
to  disregard  entirely  the  testimony  of  such  witnesses 
except  in  so  far  if  at  all  as  that  testimony  is  corrobo- 
rated by  other  credible  testimony,  or  by  facts  and  cir- 
cumstances in  evidiBuce." 

The  contention  of  appellant  is  that  the  words  ^*as  to 
any  material  facf  are  not  equivalent  to  ''fact  ma- 
terial to  the  issue/'  while  if  the  words  suggested  had 
been  substituted  for  those  used,  the  instruction  would 
have  been  correct.  We  think  the  two  expressions  are 
equivalent  and  could  not  have  been  misunderstood  by 
the  jury.  Instructions  in  which  the  term  ''material" 
is  used  in  the  same  connection  without  being  coupled 
with  the  words  "to  the  issue"  have  many  times  been 
approved  by  the  higher  courts  of  this  state.  Chicago 
City  Ey.  Co.  v.  Shaw,  220  111.  532 ;  Hanchett  v.  Haas, 
219  111.  546. 

It  is  lastly  contended  that  the  court  erred  in  refus- 
ing one  instruction  and  in  modifying  several  others. 
All  proper  elements  in  the  instruction  refused  were  in- 
cluded almost  word  for  word  in  one  given  at  the  in- 
stance of  appellee.  The  material  modifications  com- 
plained of  were  accomplished  by  striking  out  parts  of 
the  instructions  that  were  found  in  other  instructions 
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given,  if  not  in  exact  words,  certainly  in  equivalent 
ones. 

The  practice  of  counsel  in  iterating  and  reiterating 
the  same  propositions  of  law  in  numerous  instructions 
which  they  request  the  court  to  give  is  not  to  be  com- 
mended. If  the  charge,  as  given,  contains  all  the 
proper  elements  requested  by  him,  a  party  cannot  com- 
plain that  they  have  not  been  repeated. 

No  error  being  found  in  the  record,  the  judgment  is 
affirmed. 

Judgment  affirmed. 


Julia  Lachmaim,  Appellee,  v.  Nathan  H.  Benson  ei  al., 

Appellants. 

Gen.  No.  16,100. 

Parties — who  may  not  maintain  action  of  trespass.  One  co-partner  is 
not  entitled  to  maintain  an  action  of  trespass  for  conspiracy,  directed 
against  and  affecting  the  assets  of  the  partnerships,  which  partnership 
has  not  been  settled  or  adjusted. 

Trespass  on  the  case.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Mabcus  Kavanagh,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1909.  Reversed  with  find- 
ing of  facts.    Opinion  filed  January  17,  1912. 

Albert  H.  Meads,  for  appellants. 
No  appearance  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  trespass  on  the  case  begun  by 
one  partner  against  two  defendants,  one  of  whom  was 
his  copartner,  charging  a  conspiracy  between  the  de- 
fendants to  wrongfully  cause  the  foreclosure  of  a 
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chattel  mortgage  on  the  property  of  the  firm  and  the 
sale  of  the  property,  and  that  as  a  result  of  such  con- 
spiracy the  chattel  mortgage  was  wrongfully  fore- 
closed and  the  property  of  the  firm  sold,  by  means 
whereof  the  plaintifif  was  deprived  of  her  interest  in 
the  property  and  business  of  the  firm. 

The  plaintiff  in  the  court  below  recovered  a  judg- 
ment for  $2,250.  From  this  judgment  the  defendants 
appealed. 

There  is  neither  proof  nor  averment  that  the  part- 
nership had  been  dissolved  nor  that  any  settlement 
or  adjustment  of  the  partnership  affairs  had  been 
made  nor  that  there  were  no  outstanding  obligations  of 
the  firm  at  the  time  the  claimed  cause  of  action  ac- 
crued. The  property  of  a  firm  is  held  by  all  the  parties 
subject  to  the  partnership  debts.  What  the  interest  of 
any  one  partner  in  the  property  and  assets  of  a  part- 
nership is  cannot  be  ascertained,  except  by  a  settle- 
ment of  the  partnership  and  its  affairs.  The  profits 
and  good  will  of  a  partnership  business  is  as  much  the 
assets  of  the  partnership  as  is  its  tangible  property. 
Sindelare  v.  Walker,  137  111.  43,  and  cases  there  cited. 

Such  damage,  if  any,  as  resulted  from  the  wrongful 
foreclosure  of  the  mortgage  and  the  sale  of  the  part- 
nership property  was,  therefore,  a  damage  to  all  of 
the  partners  jointly  as  a  partnership,  and  not  to  the 
individual  members  thereof  in  severalty.  There  is  no 
way  of  ascertaining  what  separate  damage,  if  any,  the 
plaintiff  in  this  case  sustained,  until  the  value  of  her 
interest  in  the  partnership  is  determined,  and  that  can- 
not be  ascertained  in  this  proceeding. 

We  are  fully  satisfied  that  the  plaintiff  has  neither 
in  the  averments  in  her  declaration  nor  in  the  proof 
offered  shown  a  right  to  recover. 

The  judgment  of  the  court  below,  is  therefore,  re- 
versed with  a  finding  of  facts  to  be  incorporated  in  the 
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judgment  of  this  court. 

Reversed  with  finding  of  facts. 

Finding  of  Facts  : 

We  find  as  ultimate  facts  in  this  case  that  the  prop- 
erty which  is  the  subject-matter  of  this  litigation  was, 
at  the  time  suit  was  commenced  and  prosecuted,  owned 
by  the  plaintiff  and  one  of  the  defendants  as  co-part- 
ners ;  that  there  has  been  no  dissolution  of  said  part- 
nership or  any  settlement  between  said  partners  with 
reference  to  said  partnership  property  and  business; 
and  that  plaintiff  has  sustained  no  separate  or  in- 
dividual damage. 


Meyer  Coleman  Barnett,  Appellee,  v.  Chicago  City  Rail- 
way Company,  Appellant. 

Gen.  No.  16,112. 

1.  Verdicts — wlien  not  disturbed.  A  verdict  will  Dot  be  pet  aside 
on  review  as  against  the  evideoce  where  it  is  Dot  clearly  and  manifestly 
a^inst  its  weight. 

2.  EviDENOB — tphen  as  to  ringing  of  "bell  competent.  The  question 
being,  "IHd  it  rinjf  before  that?^^  an  answer  as  follows,  "No,  if  it 
had  T  would  have  heard  it,  but  T  did  not  hear  it,"  is  competent  though 
not  responsive,  and  in  the  abpence  of  a  specific  motion  to  strike  for 
irrespoDFivenePS  the  aDSwer  is  properly  allowed  to  staDd. 

3.  Damages — what  may  be  considered  in  personal  injury  case.  In 
fixing  the  amount  of  damages  plaintiff  is  entitled  to  receive,  the  jury 
has  a  right  to  take  into  consideration  not  only  the  injuries  to  the  plain- 
tiff and  the  repultant  conditions  but  also  has  a  right  to  conpider  physic- 
al pain  and  suffering  undergone. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Thomas  G.  Wtndes,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed. 
Opinion  filed  January  17,  1912." 
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Samuel  S.  Page  and  Watson  J.  Ferry,  for  appel- 
lant. 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

On  October  24, 1903,  appellant  owned  and  operated  a 
double  track  cable  street  car  line  on  State  street  in  the 
city  of  Chicago.  State  street  runs  north  and  south.  The 
west  track  is  used  by  south-bound  cars  and  the  east 
track  is  used  by  north-bound  cars.  In  the  early  even- 
ing of  that  day  appellee,  then  four  days  less  than  eight 
years  old,  in  company  with  a  brother  about  two  years 
younger,  started  from  their  home  on  the  west  side  of 
State  street  between  47th  and  48th  streets  to  go  to  the 
store  of  their  father  on  the  east  side  of  State  street 
and  a  few  doors  north  of  their  home.  They  started 
north  towards  a  building  occupied  as  a  laundry  where 
a  Chinaman  had  that  day  established  himself.  When 
near  the  building  so  occupied  by  the  Chinaman,  some 
one  called  out  'Hhe  Chinaman  is  coming.**  This  so 
frightened  the  boys  that  they  started  on  a  run  out 
intfl  the  street  in  a  northeasterly  direction  towards 
their  father's  store.  This  was  near  the  middle  of  the 
block  and  not  at  a  regular  street  crossing.  Appellee 
was  slightly  in  advance  of  his  younger  brother.  There 
was  at  the  same  time  a  train  of  street  cars,  composed 
of  a  grip  car  and  one  trailer,  approaching  from  the 
south,  running  about  ten  miles  per  hour,  that  being 
about  the  usual  speed  for  cars  between  stopping 
points.  This  train  and  appellee  collided  at  the  point 
where  appellee's  course  crossed  the  east  or  north- 
bound street  car  track,  and  the  boy  was  severely  in- 
jured, having  both  thigh  bones  broken  and  both  bones 
of  one  leg  below  the  knee  broken  twice  and  receiving 
a  severe  flesh  wound.    There  was  a  reasonably  good 
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recovery  as  to  the  fracture  of  the  thigh  bones,  but  the 
bones  below  the  knee  did  not  properly  unite  and  por- 
tions of  them  rotted  away,  and  at  the  time  of  the  trial, 
which  was  nearly  six  years  after  the  injury,  these 
bones  were  still  rotting;  that  leg  was  two  inches 
shorter  than  the  other,  and  there  was  a  running  sore 
from  which  pus,  forming  about  the  rotting  bones, 
flowed.  The  evidence  tends  to  show  that  whether  the 
bones  will  ever  unite  is  problematical  and  that  the  leg 
may  have  to  be  amputated.  The  verdict  was  for  ap- 
pellee for  $9,000,  and  judgment  was  entered  thereon. 

The  negligence  charged  in  the  declaration  is  that, 
while  appellee  was  exercising  such  care  as  could  rea- 
sonably be  expected  of  one  of  his  years  and  intelli- 
gence, appellant  ran,  managed  and  operated  its  car 
in  such  a  reckless,  negligent  and  improper  manner  that 
the  same  ran  against  and  injured  appellee.  Appellant 
insists  that  the  verdict  is  not  justified  by  the  evidence, 
but  is  manifestly  against  the  weight  of  it;  that  it  fails 
to  show  that  appellant  was  guilty  of  any  negligence, 
but  does  show  that  the  accident  was  caused  by  the 
negligence  of  appellee ;  that  improper  evidence  was  ad- 
mitted and  that  the  verdict  was  excessive. 

On  the  question  of  how  the  accident  happened  and 
what  was  the  proximate  cause  of  it,  the  evidence  was 
conflicting.  The  jury  were  instructed  fully  as  to  the 
law  in  the  case.  The  rights  of  appellant  were  set  out 
in  the  instruction,^  quite  as  favorably  to  it  as  the  law 
will  warrant,  and  no  complaint  is  made  of  the  action 
of  the  court  in  that  regard.  Among  other  things,  the 
court  instructed  the  jury  that  appellee  was  required  to 
exercise  that  degree  of  care  which  could  reasonably  be 
expected  of  an  ordinarilv  careful  and  prudent  boy  of 
his  age,  intelligence  and  experience;  that  the  exer- 
cise of  that  degree  of  care  was  of  vital  importance  to 
appellee's  right  to  recover,  and  that  if  the  preponder- 
ance of  all  the  evidence  did  not  show  he  exercised  that 
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degree  of  care  at  and  just  before  the  accident,  he  could 
not  recover ;  that  if  the  evidence  was  evenly  balanced 
or  preponderated  in  favor  of  appellant,  appellee  could 
not  recover;  that  if  appellee  ran  in  front  of  the  car 
and  the  motorman  before  and  at  the  time  he  did  so 
exercised  ordinary  and  reasonable  care  to  avoid  injur- 
ing him,  appellee  could  not  recover ;  that  the  jury  could 
not  resolve  any  doubts  they  might  have  on  any  con- 
troverted fact  in  favor  of  appellee,  but  in  such  case 
should  find  such  facts  for  appellant.  We  are  unable  to 
see  how  the  jury  could  have  failed  to  understand  the 
basis  on  which  appellee  must  recover,  if  at  all.  When 
the  evidence  is  conflicting,  and  the  jury  is  properly  in- 
structed, the  verdict  should  not  be  disturbed,  unless  it 
is  manifestly  against  the  weight  of  the  evidence.  We 
have  given  all  the  evidence  careful  consideration,  and 
feel  satisfied  that  it  fairly  justifies  a  finding  by  the 
jury  that  appellee,  at  and  immediately  before  the  in- 
jury, was,  and  that  any  ordinary  boy  of  his  age,  intel- 
ligence and  experience  would,  under  the  same  circum- 
stances, naturally  have  been  acting  under  fear  of  pur- 
suit by  the  Chinaman ;  that  the  car  approached  appel- 
lee on  his  rear  right  side ;  that  the  bell  on  the  car  ap- 
proaching from  the  south  was  not  ringing;  that  ap- 
pellee did  not  hear  or  see  the  car  approaching,  and 
that  at  and  immediately  before  the  injury  appellee  was 
in  the  exercise  of  ordinary  care  and  caution  for  his 
own  safety,  commensurate  with  his  age,  intelligence 
and  experience;  that  it  was  about  fifty  feet  from  the 
point  where  appellee  started  from  the  sidewalk  to 
cross  the  street  to  the  place  where  he  received  his  in- 
juries ;  that  while  appellee  was  passing  from  where  he 
left  the  sidewalk  to  where  he  was  injured,  there  was 
nothing  to  prevent  the  motorman  from  seeing  him  and 
observing  his  movements;  that  the  motorman  did  see 
him  or  by  the  exercise  of  ordinary  care  for  the  safety 
of  persons  who  might  be  in  the  street  and  about  to 
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cross  the  street  car  track  he  would  have  seen  him  in 
time  to  have  stopped  his  car  and  avoided  the  injury, 
and  that  the  motorman  was  guilty  of  negligence  in  not 
stopping  his  car  in  time  to  avoid  the  injury. 

The  only  error  complained  of  in  the  rulings  of  the 
court  on  the  admission  of  evidence  is  when  the  wit- 
ness, Mrs.  Cox,  was  asked,  speaking  of  the  bell  on  the 
north  bound  car: 

Q.    ' '  Did  it  ring  before  that  t ' ' 

She  answered :  ' '  No,  if  it  had  I  would  have  heard 
it,  but  I  did  not  hear  it/^ 

A  motion  was  made  by  counsel  for  appellant  to 
strike  out  *'her  statement  that  she  would  have  heard 
it.*'  This  motion  was  denied.  The  question  to  which 
this  answer  was  interposed  was  put  to  the  witness  by 
counsel  for  appellee,  and  if  he  had  asked  that  it  be 
striken  out  because  not  responsive,  the  court  would 
undoubtedly  have  allowed  the  motion,  but  when  the 
statement  volunteered  by  a  witness  is  relevant  to  the 
issue  being  tried,  and  is  one  the  examining  party  would 
have  a  right  to  elicit,  the  opposing  party  cannot  com- 
plain. 1  Thompson  on  Trials,  sec.  706 ;  Turck  v.  City 
of  Chicago,  146  HI.  App.  472.  The  case  of  Math  v. 
Chicago  City  Ry.  Co.,  243  111.  114,  is  not  in  conflict  with 
the  view  above  expressed,  and  is  not  in  point  here. 
While  the  language  complained  of  is  in  form  the  ex- 
pression of  an  opinion,  it  was  in  effect  saying  there 
was  nothing  to  prevent  her  from  hearing  the  bell  if  it 
had  rung,  and  questions  eliciting  such  answers  have 
been  many  times  approved  by  the  courts  of  this  state. 
C.  &  A.  E.  E.  Co.  V.  Dillon,  123  111.  570,  on  p.  577; 
Peoria,  Pekin  &  Jacksonville  R.  R.  Co.  v.  Siltman,  88 
lU.  529;  I.  C.  R.  R.  Co.  v.  Slater,  139  111.  190-200. 
There  was  no  error  in  denying  the  motion  to  strike  the 
answer  of  the  witness  from  the  record. 

In  fixing  the  amount  of  damages  appellee  was  en- 
titled to  receive  the  jury  had  a  right  to  take  into  con- 
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sideration  not  only  the  injuries  to  appellee  and  the  re- 
sultant conditions  already  mentioned,  but  had  a  right 
to  also  consider  the  physical  pain  and  suffering  under- 
gone by  appellee  during  the  six  years  between  the  in- 
jury and  the  time  of  the  trial,  as  well  as  what  he  will 
still  be  compelled  to  endure,  and  also  the  fact  that  he 
is  crippled  for  life  with  all  that  that  implies,  so  far  as 
these  facts  are  disclosed  by  the  evidence,  and  while  the 
amount  fixed  as  such  damages  was  substantial,  we  are 
not  prepared  to  say  it  was  more  than  under  all  the 
circumstances  was  fairly  compensatory. 

The  judgment  of  the  court  below  is,  therefore,  af- 
firmed. 

Judgment  affirmed. 


Levi  G.  Hetzel,  Appellee,  v.  George  M.  Fadner, 

Appellant. 

Gen.  No.  15,935. 

1.  PARTNtaisHiP — consimction  of  contract  ofy  upon  dissolution.  Held, 
that  where  a  contract  provides  for  a  credit  in  favor  of  one  party  to  the 
partnership,  a  corresponding  charge  must  be  made  against  the  other 

•  co-partner, 

2.  Appeals  and  errors — when  petition  for  rehearing  may  he  properly 
stricJcen.  A  petition  for  rehearing  may  properly  be  stricken  if  its 
statements  are  inaccurate  and  disrespectful  to  the  court. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1909.  Affirmed  in  part  and  reversed  in  part  and  remanded 
with  instructions.  Opinion  fQed  February  5,  1912.  Behearing  denied, 
February  19,  1912. 

Hakris  F.  Williams,  for  appellant. 

John  S.  Hummer  and  Charles  A.  McDonald,  for 
appellee. 
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Mb.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

The  complainant  and  defendant  in  this  case  were  in 
partnership  for  a  little  over  three  years  from  June  11, 
1901,  in  the  business  of  dealing  in  real  estate  in  Cook 
county  and  surrounding  counties.  They  were  quite 
successful  in  the  buying  of  suburban  lots  in  the  vicinity 
of  Chicago  and  selling  them,  mostly  to  non-resident 
purchasers,  on  installment  contracts.  They  quarreled, 
however,  and  in  January,  1904,  dissolved  partnership, 
but  could  not  and  did  not  agree  as  to  the  manner  of 
Uquidating  the  firm  business  noy  on  the  proper  ac- 
counting between  themselves,  although  it  was  not  a 
complicated  matter.  It  certainly  would  have  been  the 
part  of  wisdom  to  do  so. 

In  February,  1904,  through  the  joint  efforts  of  coun- 
sel retained  by  them  respectively,  an  agreement  was 
reached  as  to  the  general  lines  of  a  settlement  of  their 
affairs — all  minor  matters  to  be  settled  by  the  two  law- 
yers they  had  engaged,  and  if  the  two  lawyers  could 
not  agree,  by  a  third  party  chosen  by  them.  Most  un- 
wisely also  this  agreement  was  allowed  to  come  to 
nothing,  and  on  March  10,  1904,  the  complainant  Het- 
zel, by  filing  a  bill  of  complaint  in  chancery  praying 
that  a  dissolution  of  the  copartnership  should  be  '^de- 
clared ' '  by  decree  and  an  accounting  made  between  the 
partners,  began  a  litigation  which  after  continuing 
eight  years  has,  in  the  present  case,  in  one  branch  of 
it  only,  not  involving  a  complete  and  final  disposition 
of  the  whole  matter  nor  the  relief  of  the  parties  from 
the  burden  of  future  expenditures  of  time,  money, 
energy  and  temper,  brought  to  this  court  a  record  con- 
sisting of  2693  typewritten  pages,  and  further  printed 
matter  for  our  consideration  of  1379  closely  printed 
book  pages.  We  have  considered  it  at  length,  but  with 
what  counsel  and  parties  must  realize  was  too  great 
an  expenditure  of  our  time  and  attention  (limited  at 
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least  by  the  duration  of  human  life  and  our  terms  of 
office),  on  which  the  parties  in  other  cases  pending  here 
have  an  equal  claim,  to  leave  us  with  the  leisure  to  dis- 
cuss in  an  opinion  the  multifarious  matters  of  evidence 
appearing  in  the  transcript  and  abstract  and  the  elab- 
orate arguments  which  are  made  in  the  respective 
briefs.    We  shall  not  do  so. 

Master  in  Chancery  Jamieson  of  the  Circuit  Court 
filed  in  the  case  a  report  on  March  7,  1908,  to  which 
the  complainant  Hetzel  made  forty-one  objections  (one 
of  which  was  subdivided  into  eight  others),  and  the 
defendant  Fadner  made  (in  installments)  fifty-four. 
Two  of  the  defendant's  objections,  which  were  on  pure- 
ly formal  matters,  were  sustained  by  the  Master.  All 
the  other  objections  were  overruled  by  him  and  after- 
wards stood  by  order  of  the  court  as  exceptions  to  the 
Master's  report  before  the  Chancellor.  Of  this  report, 
however,  counsel  for  defendant  Fadner  says  in  argu- 
ment here:  ''We  contend  that  Master  Jamieson 's  re- 
port on  the  merits  was  in  the  main  correct.  *  *  *  It  is 
supported  by  the  evidence.  We  therefore  insist  *  *  * 
that  the  cause  be  remanded  to  the  Circuit  Court  with 
instructions  to  that  Court  to  enter  a  decree  in  accord- 
ance with  Master  Jamieson 's  report  except  as  to  the 
expense  items,  the  $1500  Edgewater  item  and  the  $500 
item  concerning  which  Fadner 's  exceptions  should  be 
sustained.'' 

The  Chancellor,  however,  who  considered  the  report 
on  the  exceptions  of  complainant  and  defendant  on 
July  1,  1909,  disposed  of  them  by  overruling  all  Fad- 
ner's  exceptions  and  twenty-three  of  Hetzel 's,  and  sus- 
taining in  whole  or  in  part  the  remainder  of  Hetzel 's. 
He  also  made  in  said  order  certain  additional  findings 
of  fact  and  conclusions  of  law.  He  then  proceeded  also 
on  July  1,  1909,  to  enter  a  decree  in  the  case,  from 
which  and  from  the  order  disposing  of  the  exceptions 
to  the  Master's  report  Fadner,  the  defendant,  prayed 
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and  was  allowed  an  appeal  to  this  court.  The  Chan- 
cellor in  the  Circuit  Court  made  many  findings  of  fact 
and  law  to  sustain  the  ordering  part  of  the  decree, 
which  lays  down  certain  rules  and  adjudicates  certain 
matters  in  relation  to  the  accoimting,  but  by  the  in- 
struction to  the  receivers  before  appointed  to  proceed 
with  all  convenient  speed  to  settle  and  liquidate  the 
affairs  of  said  firm,  and  the  express  reservation  of 
jurisdiction  *'for  the  purpose  of  hearing  and  disposing 
of  any  and  all  matters  arising  out  of  the  receivership 
or  out  of  the  acts  or  proceedings  of  the  receivers,  and 
for  the  purpose  of  winding  up  and  liquidating  the  af- 
fairs of  the  firm,"  and  for  the  purpose  of  entering  any 
further  orders  or  decrees  necessary  to  carry  into  full 
force  and  effect  the  terms  and  provisions  of  the  decree 
then  entered,  falls  short,  as  before  noted,  of  involving 
a  complete  and  final  disposition  of  the  matters  between 
the  parties. 

With  this  decree  of  July  10th,  however,  the  complain- 
ant Hetzel  seems  satisfied.  He  has  filed  no  cross  errors. 
But  on  this  decree,  which  not  only  recites  that  by 
previous  order  of  the  same  day  the  court  had  con- 
firmed in  part  and  set  aside  in  part  the  report  of  said 
Master  Jamieson,  but  also  that  a  previous  report  in 
the  case  of  Master  Wait  stood  approved  and  con- 
firmed, the  appellant  Fadner  has  assigned  in  this  court 
eighty-nine  errors,  covering  every  angle  of  the  record 
brought  up,  and  so  far  as  said  decree  is  concerned, 
summing  up  his  objections  thereto  as  follows  in  the 
eighty-ninth  assignment : 

**The  said  Circuit  Court  of  Cook  County  erred  in 
entering  the  said  decree  of  July  1, 1909,  in  that  the  said 
decree  is  contrary  to  the  evidence,  contrary  to  law, 
contrary  to  the  Master's  report  on  the  merits,  and  is 
without  anything  to  support  it  in  the  record,  it  being 
based  not  upon  the  pleadings,  not  upon  the  evidence, 
and  not  upon  the  Master 's  report  on  the  merits  and  in 
fact  having  no  legitimate  basis  whatever. ' ' 
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He  closes  his  assignments  of  error  with  a  prayer 
that  we  may  remand  the  cause  with  instructions  to 
enter  a  decree  '*  which  shall  be  based  upon  the  plead- 
ings and  the  evidence,  and  the  Master's  report  upon 
the  merits  as  modified  by  the  sustaining  of  Fadner 's 
objections  and  exceptions  thereto.'' 

As  before  indicated,  we  shall  not,  in  stating  our  con- 
clusion, discuss  the  cause  and  the  various  issues 
raised. 

It  is  quite  evident  from  the  tone  of  the  controversy 
in  this  case  that  no  good  results  could  be  expected  of 
it.  Neither  party  would  be  convinced  if  we  differed 
from  his  already  formed  opinions.  We  have,  however, 
with  great  care  and  diligence  studied  the  matter  so 
copiously  presented  to  us,  and  our  conclusion  is  that 
we  should  not  disturb  or  modify  the  decree  or  order 
appealed  from,  except  as  to  one  item  involved  in  the 
accounting. 

In  the  copartnership  agreement  of  November  7, 1902, 
which  renewed  and  continued  business  relations  pre- 
viously entered  into  between  Hetzel  and  Fadner,  the 
19th  paragraph  was  this : 

*  *  Whereas,  on  the  1st  day  of  January,  1901,  the  said 
George  M.  Fadner  was  the  owner  and  possessor  of  a 
long  established  business  for  the  sale  of  real  estate; 
and  whereas,  he  had  in  said  business  gained  a  vast  ex- 
perience ;  and  whereas,  the  said  Hetzel  had  no  experi- 
ence in  the  carrying  on  of  said  business  and  was  taken 
into  the  full  partnership  with  said  Fadner  on  a  certain 
subdivision  in  the  City  of  Chicago ;  and  whereas,  said 
copartnership  had  since  said  time  extended  to  various 
other  subdivisions;  and  whereas,  it  would  have  cost 
said  Hetzel  considerable  time  and  money  to  gain  the 
knowledge  and  experience  of  the  said  George  M.  Fad- 
ner in  the  carrying  on  of  a  similar  business ;  and  where- 
as, the  said  Hetzel  contributed  no  money  to  the  said 
copartnership,  therefore  it  is  agreed  by  said  Hetzel 
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and  accepted  by  said  Fadner  that  upon  the  final  ac- 
counting between  said  copartners  the  said  Fadner 
shall  be  entitled  to  receive  from  out  of  the  copartner- 
ship moneys  the  sum  of  One  Thousand  Dollars  ($1000) 
in  excess  of  his  one-half  interest  in  said  copartnership 
assets. '^ 

In  disposing  in  the  accounting  of  this  item  of  $1000 
Master  Jamieson  credited  Fadner  with  it  by  this  item : 

**Due  from  Hetzel  under  contract,  $1000,** 
and  also  charged  it  against  Hetzel  under  the  item, 
**  Charged  against  Hetzel  under  his  con- 
tract with  Fadner,  $1000." 
This  is  the  proper  method  of  computing  if  the  mean- 
ing of  the  clause  above  quoted  is  to  be  considered  pre- 
cisely expressed  by  the  words,  **Fadner  shall  be  en- 
titled to  receive  from  out  of  the  copartnership  moneys 
the  sum  of  One  Thousand  Dollars  ($1000)  in  excess  of 
his  one-half  interest  in  said  copartnership  assets." 

It  is  obvious  that  if  out  of  a  certain  fund  belonging 
to  A.  &  B.,  A.  is  to  receive  one  thousand  dollars  more 
than  one-half,  B.  must  receive  one  thousand  dollars 
less  than  one-half. 

In  sustaining  ^* Exception  9  (e) "  to  the  Master's  re- 
port, however,  the  Chancellor  made  the  following 
ruling:  * 

** Exception  nine  (e)  is  sustained  to  the  extent  that 
the  sum  of  $1000  mentioned  in  the  contract  of  Novem- 
ber 17th,  1902,  should  be  credited  to  Fadner 's  account 
and  charged  against  the  firm,  and  should  not  be 
charged  against  Hetzel  personally,  as  was  done  by  the 
Master." 

To  justify  this  ruling  by  the  Chancellor  on  this  one 
thousand  dollar  item,  counsel  for  Fadner  in  their  argu- 
ment first  refer  to  Hetzel 's  testimony  as  showing  that 
his  understanding  agreed  with  the  Chancellor's  inter- 
pretation of  the  contract,  then  argue  on  the  injustice 
under  the  circumstances  of  any  allowance  whatever  on 
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this  account  to  Hetzel,  and  conclude  by  saying  that 
'*the  Chancellor  placed  himself  in  the  position  of  the 
two  contracting  parties  as  of  the  date  of  the  making 
of  the  agreement,  and  endeavored  to  ascertain  their 
intention  from  the  whole  agreement.'' 

The  language  of  the  agreement  is  too  plain  to  admit 
of  construction  of  this  kind.  The  amount  provided 
for  as  compensation  for  HetzePs  being  otherwise  al- 
lowed an  equal  interest  in  the  firm  was  one  thousand 
dollars  to  be  subtracted  from  Hetzel 's  half  and  added 
to  Fadner 's  half.  The  construction  adopted  by  the 
Chancellor  makes  this  amount  but  $500. 

In  this  particular  the  order  of  July  1,  1909  (dispos- 
ing of  the  exceptions  to  the  Master's  report),  and  the 
decree  of  July  1,  1909,  must  be  modified.  In  all  other 
particulars  we  have  determined,  after  diligent  exam- 
ination, that  the  Chancellor  was  right,  or  at  least  that 
there  is  no  such  preponderance  of  evidence  on  the  facts 
or  such  error  in  his  conclusions  of  law  as  to  require  us 
to  disturb  or  to  justify  us  in  disturbing  his  decision. 

The  costs  in  this  court  will  be  divided,  each  party 
to  pay  one-half  the  costs  in  this  Court.  The  cause  will 
be  remanded  to  the  Circuit  Court  with  instructions  to 
modify  the  order  of  July  1,  1909,  disposing  of  the  ob- 
jections to  the  Master's  report,  and  the  decree  of  July 
1,  1909,  appealed  from,  in  the  single  matter  indicated 
in  this  opinion.  In  all  other  respects  the  said  order 
and  decree  are  affirmed. 

Affirmed  in  part  and  reversed  in  part  and  remanded 
with  instructions. 

Opinion  on  Petition  for  Reheabing. 
Peb  Cubiam.  The  petition  for  rehearing  filed  by 
the  solicitors  for  the  appellant  in  this  case  is  denied. 
We  do  not  desire  to  modify  the  opinion  filed  in  the 
cause,  but  feel  it  our  duty  to  place  upon  record  our 
disapprobation  of  the  statements  of  said  petition. 
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In  the  petition  it  is  repeatedly  stated  that,  except 
for  one  matter,  as  to  which  we  directed  the  modifica- 
tion of  the  decree  of  the  Chancellor  below,  his  decree 
and  order  of  July  1,  1909,  was  affirmed  by  ns  pro 
forma.  This  statement  is  entirely  unjustified.  The 
statements  of  the  opinion  should  have  prevented  coun- 
sel from  so  believing  or  so  stating.  In  that  opinion 
we  said  we  had  considered  the  record  in  the  matter 
placed  before  us  at  length  and  had  studied  it  with 
great  care  and  diligence.  After  discussing  at  length 
the  item  in  which  the  decree  below  was  modified,  we 
say  that  ''In  all  other  particulars  we  have  determined, 
after  diligent  examination,  that  the  Chancellor  was 
right,  or  at  least  that  there  is  no  such  preponderance 
of  evidence  on  the  facts  or  such  error  in  his  conclu- 
sions of  law  as  to  require  us  to  disturb  or  to  justify  us 
in  disturbing  his  decision.'' 

The  statute  which  governs  our  opinions  says  that 
they  shall  be  reduced  to  writing  and  briefly  give  the 
reasons  for  such  opinion  or  decision.  This  we  have 
done  in  the  opinion  filed  in  the  language  indicated.  The 
inaccuracy  and  impropriety  of  the  statements  and  lan- 
guage of  this  petition  would  have  justified  us  in  strik- 
ing it  from  the  files. 
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James  H.  Hughes,  Appellee,  v.  Finley  Barrell  et  al.. 

Appellants. 

Gen.  No.  15,962. 

1.  Pleading — when  declaration  is  ** special  action  on  the  case," 
Heldf  that  the  court  set  forth  in  the  opinion  in  this  cafe  constituted  ''a 
special  action  on  the  caee**  and  was  not  merely  in  trover. 

2.  Measure  of  damages — in  action  to  recover  for  unauthorieed  sale 
of  pledge.  If  corporate  Ftock,  ha\nng  a  market  value,  held  by  way  of 
pledge  for  an  existing  indebtedness,  is  sold  without  authority,  the 
mcQPure  of  damages  is  the  amount  at  which  the  owner  of  the  pledged 
stock  could  have  replaced  it  by  a  purchase  in  the  open  market  when  he 
has  learned  of  its  unauthorized  sale,  giving  him  a  reasonable  time  to 
accomplish  this  result,  less  the  amount  for  which  said  stock  was  pledged. 

3.  Pledges — duty  of  stock  broker,  A  stock  broker  carrying  stock 
purchased  on  margins  has  to  hold  and  carry  such  stock  until  the  owner 
thereof  fails  to  respond  to  margins  called  for  under  the  usage  and 
custom  of  the  business,  or  has  failed  to  pay  in  full  and  take  the  stock 
if  required  and  notified  to  do  so.  If  reasonable  notice  is  given  with 
such  a  demand,  that  on  failure  to  comply  with  said  demand  the  stock 
will  be  pold,  or  if  reasonable  notice  is  given  on  such  failure  that  a  sale 
will  be  made,  the  broker,  who  is  in  law  a  pledgee  and  subject  to  the 
l-ules  of  law  concerning  pledges,  may  sell.  But  notice  is  indispensable. 
If  the  owner  of  the  stock  is  about  to  depart  from  the  country,  so  that 
notice  is  impossible  or  difficult  to  serve,  and  fo  informs  the  broker,  the 
burden  is  upon  the  broker  to  provide  by  sfecial  contract  for  the  right 
to  sell  in  the  event  of  an  emergency. 

Appeal  from  the  Municipal  Court  of  Chicago ;  the  Hon.  Frank  Crowe, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1909. 
Affirmed.  Opinion  filed  February  5,  1912.  Certiorari  denied  by  Su- 
preme Court  (making  opinion  final). 

Frederick  Sass  and  Erode  B.  Davis,  for  appellants. 

E.  F.  Dunne  and  0 'Shaughnessy  &  O'Shauoh- 
NESSY,  for  appellee. 
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Mb.  Pbbsiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

August  11,  1908,  the  appellee,  James  H.  Hughes, 
sued  the  appellants,  who  were  doing  business  as  Fin- 
ley  Barren  and  Company,  in  the  Municipal  Court  of 
Chicago  in  an  action  of  the  first  class.  It  was  denom- 
inated in  praecipe  and  summons  **a  plea  of  trespass 
on  the  case."  He  filed  in  said  suit  a  declaration  in  two 
counts.  The  first  was  in  the  ordinary  common  law 
form  used  immemorially  in  actions  of  trover,  asserting 
that  on  November  16,  1907,  the  plaintiff  was  '  ^  lawfully 
possessed''  of,  and  *' casually  lost,"  certain  shares  of 
corporate  stock,  and  the  defendants  came  into  posses- 
sion of  them  **by  finding,"  etc.  We  think  it  may  be 
entirely  disregarded  and  the  cause  here  be  considered 
on  the  question  of  the  form  of  action  and  of  pleading 
raised  by  the  appellants,  as  though  the  second  count 
in  the  declaration  stood  alone. 

The  second  count  was  as  follows : 

**And  AiiSo  FOB  that  Whebeas  the  plaintiff  on, 
to-wit,  October  15,  1907,  in  the  City  and  County 
aforesaid  was  lawfully  possessed  as  of  his  own  prop- 
erty of  certain  goods  and  chattels,  to-wit,  Two  Hun- 
dred (200)  shares  of  the  common  stock  of  the  Ameri- 
can Car  &  Foundry  Company,  two  hundred  shares  of 
the  common  stock  of  the  United  States  Steel  Corpora- 
tion, and  one  hundred  shares  of  the  common  stock  of 
the  Pressed  Steel  Car  Company  of  the  value  of  Twen- 
ty Thousand  Dollars,  and  on  being  so  possessed  there- 
of, the  plaintiff  afterwards,  on, '  to-wit,  on  the  day 
aforesaid,  placed  said  goods  and  chattels  in  the  posses- 
sion of  defendant  for  safe  keeping ;  yet  the  defendants 
well  knowing  the  said  goods  and  chattels  to  be  the 
property  of  the  plaintiff,  on,  to-wit,  November  16, 
1907,  wrongfully  and  improperly  and  without  the 
knowledge  or  authority  of  plaintiff,  sold  the  same  and 
converted  and  disposed  of  the  said  goods  and  chattels 
to  their  own  use;  to  the  damage  of  the  plaintiff  of 
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twenty  thousand  dollars,  and  therefore  he  brings  his 
suit." 

The  defendants  filed  a  plea  of  the  general  issue  (not 
guilty),  and  the  cause  proceeded  to  trial  before  a  jury, 
which,  with  certain  special  findings  hereinafter  men- 
tioned, found  a  general  verdict  for  the  plaintiff,  as- 
sessing his  damages  at  $3,400.  A  motion  for  a  new 
trial  was  made  by  the  defendants  and  was  overruled, 
and  a  motion  in  arrest  of  judgment  was  disposed  of 
in  the  same  way.  Judgment  was  then  entered  against 
the  defendants  in  favor  of  the  plaintiff  on  the  verdict 
and  this  appeal  followed. 

One  position  is  taken  by  the  appellants  which  should 
be  disposed  of  before  the  merits  of  the  claim,  which 
has  been  thus  reduced  to  judgment,  are  discussed.  It 
is  that  the  plaintiff  mistook  his  action,  which  the  ap- 
pellants, in  accordance  with  the  phraseology  of  the 
first  count  of  the  declaration,  naturally  call  an  action 
of  'Hrover." 

The  claim  of  the  plaintiff,  as  the  evidence  showed, 
was  based  upon  the  sale  by  defendants,  without  au- 
thority from  or  notice  to  him,  of  certain  shares  of 
stock,  which  as  will  be  hereinafter  more  particularly 
pointed  out  and,  as  is  indeed  conceded,  belonged  to 
the  plaintiff  but  were  held  in  pledge  by  the  defend- 
ants for  a  fixed  amount  of  indebtedness  owing  by  him 
to  them.  The  defendants  (appellants)  say  in  their 
argument:  **At  the  time  of  the  alleged  conversion 
(through  the  sale  by  appellants)  he  had  not  paid  for 
them  in  full  nor  tendered  to  appellant  the  amount  nec- 
essary for  that  purpose.  He  therefore  had  no  right 
to  the  possession  of  the  stocks  and  cannot  maintain 
an  action  in  trover  for  their  conversion.'' 

To  sustain  this  proposition  they  cite  Owens  v. 
Weedman,  82  111.  409.  This  case  was  one  in  which  the 
plaintiff,  Weedman,  sued  the  defendant,  Owens,  in 
trover  (as  the  report  of  the  case  says)  because  Owens 
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had  taken  possession  of  some  hogs,  of  which  there  had 
been  an  imperfect  and  uncompleted  sale  by  Owens  to 
him.  The  court,  in  discussing  the  facts  and  the  in- 
structions, says  that  if  certain  facts  were  true,  then 
'4n  such  case  Owens  had  the  lawful  right  to  resume 
the  possession  of  all  the  hogs  and  hold  them  as  Weed- 
man's  hogs  and  at  Weedman's  expense  until  full  pay- 
ment was  made,  and  if  payment  was  not  made  in  a 
reasonable  time  he  would  have  the  right  to  dispose  of 
the  hogs  and  account  to  Weedman  for  the  proceeds. 
If  he,  in  such  a  case,  should  make  an  improper  sale 
(wrongful  by  reason  of  being  too  hasty  or  without 
proper  notice)  he  would  be  liable  to  a  special  action 
on  the  case,  but  not  in  trover,  for  at  the  time  of  the 
wrong  Weedman,  in  the  case  supposed,  could  not  show 
a  right  to  the  possession. ' ' 

It  would  appear  from  the  report  of  this  Weedman 
case  that  the  declaration  contained  only  the  conven- 
tional form  of  the  ''casually  lost''  trover  count;  but 
in  the  case  at  bar  the  gist  of  the  second  count,  which 
we  have  recited,  is  that  the  defendants  wrongfully, 
without  authority  or  notice,  sold  the  property  of  the 
plaintiff  in  their  possession.  What  does  this  make 
this  action  but  ''a  special  action  on  the  case?"  The 
Weedman  case  says  such  an  action  would  lie. 

As  pledgees,  having  possession  of  the  shares  of 
stock  and  the  certificates  for  them,  the  defendants  sold 
not  only  their  interest,  but  the  reversionary  interest 
of  the  plaintiff  in  them,  and  it  is  for  the  damage 
caused  by  that  sale  of  the  reversionary  interest  for 
which  the  plaintiff  sued  and  for  which  he  has  recover- 
ed. He  asked  and  obtained  as  damages,  as  will  here- 
inafter appear,  only  the  amount  which  he  lost  by  a 
sale  of  the  stock,  according  to  his  theory  unauthorized 
and  wrongful.  That  amoimt  was  the  difference  be- 
tween what  he  received  credit  for  on  his  indebtedness, 
for  which  the  stock  stood  pledged,  and  the  legitimate 
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value  to  him  of  the  stock  wrongfully  sold.  That  value 
to  him  was,  according  to  the  rule  of  damages  most 
favorable  to  the  defendants,  fixed  at  the  amount  at 
which  he  could  have  replaced  it  by  a  purchase  in  the 
open  market  when  he  first  learned  of  its  unauthorized 
sale,  giving  him  a  reasonable  time — four  days — to  ac- 
complish this  result. 

We  think  the  defendants  can  make  no  meritorious 
objection  to  the  form  of  action  or  to  the  measure  of 
damages  adopted. 

That  which  was  said  by  the  Supreme  Court  of  Mas- 
sachusetts in  the  case  of  an  action  for  an  unauthorized 
sale  of  collateral  held  in  pledge  as  security,  is  applica- 
ble, mutatis  mutandis,  in  the  case  at  bar: 

**In  the  present  case  all  was  done  by  the  plaintiff 
that  could  be  useful.  The  defendant  had  sold  the  notes 
and  the  mortgages  had  been  discharged  when  the 
plaintiff  called  upon  him  with  his  counsel.  He  had  ob- 
tained a  sufficient  amount  to  pay  the  plaintiff's  notes 
to  him,  and  the  plaintiff  could  only  claim  the  balance 
due  on  the  securities  and  covered  by  the  mortgages.  A 
formal  tender  of  the  amount  of  the  notes  would  have 
been  a  useless  ceremony,  such  as  the  law  never  re- 
quires. ' ' 

To  the  same  effect  is  the  opinion  of  Chancellor  Kent 
in  Cortelyou  v.  Lansing,  2  Gainers  Cases,  (N.  Y.),  203, 
(1805),  in  which  the  Chancellor  held  that  after  the 
sale  by  the  pledgee  the  pledgor  need  not  make  a  tender 
of  tlie  amount  due  nor  a  demand  of  the  securities  be- 
fore bringing  his  action.  (Although  Kent  in  1810  al- 
luded, in  Barrow  v.  Paxton,  5  Johnson,  260,  to  this 
opinion  as  published  without  authority,  he  reaffirmed 
it  as  his  in  1816  in  Hart  v.  Ten  Eyck,  2  Johnson  Ch. 
100.)  And  this  is  also  the  doctrine  laid  down  by  the 
catena  of  authorities  cited  by  the  Encyclopaedia  of 
Pleading  &  Practice  in  its  Article  on  Pledges,  vol.  16, 
p,    649,  to  the  assertion  that  **  Before  bringing  an  ac- 
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tion  at  law  to  recover  the  pledge  or  its  value,  the 
pledgor  must  tender  payment  of  the  principal  debt; 
but  where  the  pledgee  has  voluntarily  put  it  out  of  his 
power  to  return  the  property,  his  lien  is  discharged 
and  such  tender  by  the  pledgor  is  rendered  unneces- 
sary. ' ' 

Passing  to  the  merits  of  the  controversy,  it  seems 
desirable  to  make  a  statement  of  the  facts  which  gave 
rise  to  it  before  discussing  the  application  of  the  law 
thereto.    The  plaintiff,  James  H.  Hughes,  was  in  1907 
a  retired  business  man,  residing  in  Detroit,  Michigan. 
The  defendants,  under  the  firm  name  of  Finley  Barrell 
&  Company,  were  stock  brokers  in  Chicago  who  had  a 
branch  house  and  agents  in  Detroit  under  the  man- 
agement of  a  concern  known  as  Walder  &  Ilayhurst. 
During  the  year  1906  Hughes  became  a  ^* customer"  or 
*' client"  of  the  defendants  through  this  branch  house. 
He  apparently  bought  and  sold  some  stocks  and  bonds 
at  various  times  in  1906  and  in  1907,  before  July  1st 
of  that  year.    However  that  may  be,  it  appears  in  the 
record  herein  that  on  July  1,  1907,  he  gave  orders, 
which  were  executed,  to  Finley  Barrell  &  Co.,  through 
their  Detroit  branch,  to  buy  and  carry  for  him  100 
shares  of  American  Car  &  Foundry  Company  stock 
and  100  shares  Pressed  Steel  Car  Company  stock;  on 
July  8, 1907, 100  shares  of  ''Mackay"  stock;  July  27th, 
40  shares  of  Missouri,  Kansas  &  Texas  Railway;  July 
31st,  200  shares  of  United  States  Steel  Corporation; 
August  5,  1907,  100  shares  more  of  American  Car  & 
Foundry  Company;  August   14,  1907,  50  shares  of 
Mackay;  August  15th,  50  shares  of  Southern  Pacific 
Railroad,  and  August  30,  1907,  20  shares  of  ''Calumet 
and  Arizona,''  (a  copper  company  stock).    All  these 
were  held  and  carried  for  him  on  October  1,  1907,  ex- 
cept the  50  shares  of  the  Southern  Pacific  Railroad 
Company  stock  and  50  shares  of  the  ''Mackay"  stock. 
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At  the  prices  at  which  the  remainder,  namely, 
200  shares  of  American  Car  &  Foundry  Co., 
200  shares  of  U.  S.  Steel  Corporation, 
100  shares  of  Pressed  Steel  Car  Co., 
20  shares  of  ' '  Calumet  &  Arizona, '  * 
100  shares  of  **Mackay," 
40  shares  of  M.  K.  &  T.  R.  Co., 
were  bought  as  shown  by   the   evidence,    the    entire 
amount  expended  to  buy  them  for  Hughes  by  Finley 
Barrell  &  Co.,  must  have  been  approximately  $32,000. 

The  evidence  tends  to  show  that  by  payments  of 
sums  in  cash  and  by  leaving  with  Finley  Barrell  &  Co. 
the  proceeds  of  stocks  sold  for  Hughes*  account 
through  them,  Hughes  had  paid  of  these  advances, 
either  when  the  purchases  were  made  (or  at  all  events 
before  October  1,  1907)  about  $11,000.  About  $21,000 
therefore  was  unpaid.  This  is  consistent  with  the 
November  account  sent  by  the  defendants  to  Hughes, 
which  gives  $22,529.31  as  the  amount  of  Hughes*  in- 
debtedness to  them  on  October  31,  1907,  after  a  fur- 
ther purchase  at  about  $1,100  of  30  shares  of  North 
Butte  stock,  hereinafter  mentioned,  had  been  made 
and  various  items  of  interest  had  been  charged.  The 
stock  market  after  these  purchases  in  July  and  August, 
1907,  above  recited,  were  made,  seems  to  have  been 
in  a  weak  and  falling  condition,  so  that  by  the  early 
days  of  October  the  margin  which  the  $11,000  repre- 
sented had  either  entirely  or  nearly  disappeared.  So 
on  October  9th  and  subsequently,  collateral  to  further 
*' margin"  the  account  was  put  up  by  Hughes,  all  at 
the  Detroit  office  of  Finley  Barrell  &  Co.,  and  receipt- 
ed for  there  in  their  name  by  their  representatives  as 
follows : 

October  9th,  1907,  3  one  thousand  dollar  bonds  of 
the  Chicago  and  Alton  Eailroad. 

October  15th,  1907,  25  shares  of  ^^Norfolk  and  West- 
ern" common  stock. 
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Also  on  October  15th,  1907,  20  shares  of  ''Denver  & 
Eio  Grande"  preferred  stock. 

October  16th,  1907,  2  more  one  thousand  dollar 
bonds  of  the  Chicago  and  Alton  Eailroad ;  and  also  on 

October  16th,  1907,  3  one  thousand  dollar  bonds  of 
the  Central  Leather  Company. 

So  far  as  there  is  any  evidence  on  the  subject  to  be 
derived  from  comparison  and  computation,  the  market 
value  of  this  collateral  was  not  far  from  $8,000.  Evi- 
dence was  introduced,  the  general  effect  of  which  was 
that  such  collateral  must  and  would  be  considered 
under  the  usages  of  the  business  as  good  for  margins 
only  at  a  discount  from  its  market  value.  It  may 
safelv  be  said  that  the  evidence  tended  to  show  that  it 
was  at  least  to  be  reckoned  at  $6600  for  the  purposes 
of  ''margin."  As  the  defendants  were  carrying  660 
shares  of  stock  for  the  plaintiff,  this  would  be  in  it- 
self what  is  called  in  the  business  a  margin  of  ten 
points,  and  it  is  not  improbable  that  this  was  approx- 
imately the  situation  of  the  account  on  October  16th, 
although  in  the  absence  of  precise  evidence  as  to  the 
market  prices  on  October  16th  of  the  bonds  and  stock 
involved,  exact  figures  cannot  be  arrived  at.  It  is  not 
necessary  for  the  decision  of  the  issues  in  this  case 
that  they  should  be.  But  what  happened  between  the 
plaintiff  and  the  defendants  on  October  17th  is  very 
material. 

At  some  time  previous,  stated  in  the  evidence  as 
probably  two  weeks  before  or  on  about  October  1st, 
Hughes,  who  was  seventy  years  of  age  and  somewhat 
of  an  invalid  and  dreaded  the  coming  winter,  informed 
Walder  &  Hayhurst  that  he  was  going  to  Europe  for 
six  months.  This  was  communicated  by  Walder  & 
Hayhurst  to  Finley  Barrell  &  Co.,  at  Chicago,  and  un- 
der date  of  October  16,  1907,  Finley  Barrell  &  Co. 
wrote  their  agents  in  Detroit  the  following  letter : 
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'^October  16, 1907. 
Messrs.  Walder  &  Hayhurst, 
Detroit,  Mich. 
Gentlemen : — With  reference  to  the  account  of  J.  H. 
Hughes  as  wired  yesterday.    We  would  suggest  that 
if  Mr.  Hughes  is  going  to  Europe  to  be  gone  six 
months,  the  safest  plan  for  him  to  pursue  is  to  take 
up  and  pay  for  his  stocks  in  full.    There  is  no  telling 
what  this  market  might  do  during  the  next  six  months, 
and  we  wish  to  have  him  arrange  to  have  margins  put 
up  promptly  during  his  absence  or  have  him  give  sell- 
ing orders.    Please  take  this  matter  up  with  him  at 
once  and  advise  us. 

Tours  very  truly, 

FiNLEY  Barbell  &  Co.'' 

This  letter  was  shown  by  Mr.  Hayhurst  to  Hughes 
on  October  17th.  Exactly  what  was  said  between 
them  is  in  dispute. 

Mr.  Hughes  testified  that  be  told  Mr.  Hayhurst  that 
he  was  going  away  at  once,  but  would  be  at  the  Bel- 
mont Hotel  in  New  York  for  a  day  or  two  until  he  got 
a  ship,  but  after  he  sailed  would  have  no  address  for 
five  or  six  weeks,  as  he  would  be  moving  about  and 
did  not  know  where  he  would  be. 

Mr.  Hayhurst  testified  that  Hughes  said  he  was  go- 
ing to  Europe  for  six  months  or  more,  and  that  he 
could  not  give  any  address  where  he  would  be  at  any 
time — the  implication  apparently  being  that  he  could 
not  be  heard  from  for  the  entire  six  months — mani- 
festly a  very  different  thing.  It  may  be  noted,  as 
bearing  on  the  jury's  decision  on  conflicting  testimony, 
that  as  a  matter  of  fact,  after  a  journey  through  Lon- 
don, Eome  and  Naples  to  Cairo,  Hughes  did  inform 
the  defendants  at  the  end  of  two  months  of  an  ad- 
dress at  which  he  could  thereafter  be  reached. 

Again,  Hughes  testified  that  when  on  October  17th 
he  brought  in  further  collateral,  as  hereinafter  stated, 
Hayhurst  not  only  parted  on  friendly  terms  **with  a 
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handshake  and  good  bye,'*  but  told  him  ''it  was  all 
righf 

Mr.  Hayhnrst,  after  testifying  at  first  that  his  ''best 
recollection"  was  that  "what  happened  on  that  day 
was  a  continuance  of  efforts  to  have  Hughes  fix  his 
accounts  so  there  would  be  no  further  trouble  in  case 
of  a  break  in  the  market,  to  put  up,  that  is,  cash  or 
securities  in  ample  amount  to  protect  us  in  case  we 
could  not  reach  him,''  swore,  after  some  pressing 
(although  repeatedly  stating  that  he  could  not  remem- 
ber with  exactness),  that  the  substance  of  what  was 
said  was  that  "the  rules  and  regulations  of  all  first 
class  stock  exchange  houses  might  be  enforced  and  his 
stocks  sold  out  if  they  looked  dangerous  in  the  way 
of  making  a  loss  for  the  firm,"  and,  finally,  "that  the 
stocks  should  be  taken  up  and  paid  for  before  he  left, 
in  order  to  get  the  account  in  good  shape  for  all  con- 
cerned. ' ' 

Mr.  Hughes  denies  this,  and  as  it  is  to  be  presumed 
the  jury  followed  the  instructions  of  the  court,  herein- 
after mentioned,  it  is  evident  they  believed  that  Mr. 
Hughes',  and  not  Mr.  Hayhurst's,  recollection  was 
correct  in  relation  to  this.  We  think  they  were  jus- 
tified in  doing  so  in  view  of  what  indisputably  hap- 
pened later  on  that  day.  Although,  as  before  indi- 
cated, the  stock  carried  by  the  defendants  for  Hughes 
was  then  margined  by  at  least  "ten  points,"  Hughes 
brought  in  to  Hayhurst  and  Hayhurst  accepted  and 
sent  to  Chicago  to  the  main  office,  where  it  was  re- 
tained and  held,  additional  collateral  in  the  form  of 
three  one  thousand  dollar  Nova  Scotia  Steel  and  Coal 
Company  first  mortgage  bonds,  for  which  Hughes  had 
paid  111  five  years  before,  which  had  paid  promptly 
6  per  cent  interest  annually  during  that  time,  which 
were  listed  in  Canada  and,  as  Mr.  Hughes  testifies, 
would  have  sold  for  105  "across  the  river"  (presum- 
ably meaning  in  Windsor,  Canada),  and  about  which 
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for  some  reason  Finley  Barrell  &  Co.  had  made  in- 
quiries from  bankers  in  Toronto  the  month  before,  re- 
ceiving information  that  although  ''there  was  little  or 
no  market  for  them/'  they  sold  for  about  ''105  flaf 
This  reception  of  this  additional  security,  significant 
in  itself  of  what  understanding  was  reached  between 
the  parties  in  the  preceding  conversation,  was  ren- 
dered more  so  by  the  fact  that  thereupon  Hughes  gave 
and  Finley  Barrell  &  Co.,  through  Hayhurst,  accepted 
and  executed  an  additional  order  from  Hughes  for  the 
purchase  of  stocks.  It  was  for  the  purchase  of  thirty 
shares  of  North  Butte  Co.  stock  at  56,  and  amounted 
to  $1080,  thereby  increasing  Hughes'  indebtedness  to 
Finley  Barrell  &  Co.  by  that  amount.  This  order  was 
not  only  then  executed,  but  as  Hughes  testified,  the 
execution  was  reported  to  him  on  that  day  by  mail  in 
a  note  addressed  or  sent  to  him  at  the  Hotel  Belmont 
in  New  York,  the  address  which  he  had  given  Hay- 
hurst. 

There  is,  in  our  opinion,  no  merit  in  the  contention 
that  Walder  &  Hayhurst  in  dealing  with  Hughes  were 
not  invested  with  full  powers  to  bind  Finley  Barrell 
&  Co.,  whose  Detroit  representatives  they  were;  and 
we  think,  in  view  of  all  the  evidence  and  circumstances, 
that  notwithstanding  concurring  testimony  as  to  the 
absence  of  "a  special  agreement,"  which  counsel  for 
appellants  insist  on,  the  jury  were  not  unjustified  in 
the  spirit  if  not  the  letter  of  the  special  findings  herein- 
after more  specifically  alluded  to,  to  the  effect  that 
the  defendants  made  a  "new  agreement"  with  the 
plaintiff  prior  to  the  departure  of  the  plaintiff  for 
Europe. 

It  will  be  seen  that  considering  the  Nova  Scotia 
Steel  and  Coal  Company  bonds  as  worth  par,  and 
taking  into  account  the  new  purchase  of  North  Butte 
stock,  Finley  Barrell  &  Co.,  on  October  17th,  had,  for 
an  indebtedness  of  approximately  $22,500,  collateral 
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to  approximately  the  amount  of  $10,000,  besides  the 
stocks  bought  and  carried  by  them,  which  were  also 
security  for  that  indebtedness.  These  stocks,  as  the 
evidence  shows,  were  worth  on  November  20th,  when 
a  part  of  them  were  sold  and  when  there  had  been  a 
further  decline  in  the  market  for  stocks,  about  $21,000. 
It  appears  by  the  testimony  of  Mr.  Streich,  a  repre- 
sentative of  the  defendants,  that  all  the  securities, 
stocks  carried  and  collateral,  were  worth  together,  on 
November  20th,  $3,600  less  than  on  October  17th.  As 
the  entire  security,  therefore,  for  the  approximate  in- 
debtedness of  $22,500  on  October  17th  was  probably 
approximately  $34,000,  there  is  no  inherent  improb- 
ability that  the  defendants,  through  their  agents,  con- 
sidered themselves  safe  for  a  period  of  five  or  six 
weeks,  during  which,  as  they  had  been  notified,  they 
would  have  no  address  for  Mr.  Hughes. 

But  the  market  continued  to  decline  after  October 
17th  and  after  Mr.  Hughes  had  sailed  for  Europe.  On 
October  22,  1907,  the  Knickerbocker  Trust  Company 
of  New  York  failed  and  in  the  same  week  many  rumors 
of  failures  and  various  runs  on  banks  occurred  in  New 
York.  On  October  28th  the  banks  of  New  York  and 
Chicago  refused  payment  of  currency  and  issued  clear- 
ing house  certificates  in  payment  of  depositors'  checks. 

The  defendants,  Finley  Barrell  &  Co.,  because  of  the 
nature  of  their  business,  were  heavy  borrowers.  They 
had  demand  loans  from  country  banks  of  $350,000, 
which  were  called.  They  had  about  $50,000  deposited 
in  Pittsburgh  banks  and  money  also  in  Kansas  City, 
as  well  as  in  Chicago  and  New  York  on  deposit.  The 
money  in  other  cities  was,  as  a  member  of  the  firm 
testified  in  this  case,  useless  to  them  except  to  pay 
bills  in  the  respective  cities,  and  these  they  did  not 
have.  It  can  be  easily  seen  that  they  would  be  anxious 
to  realize  on  available  assets  and  claims. 
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Mr.  Babcock  (of  the  firm  of  Finley  Barrell  &  Co.) 
testified  in  this  case : 

''We  wired  New  York  and  we  wrote  the  Postmasters 
and  we  tried  to  ascertain  from  the  friends — we  asked 
Mr.  Hayhnrst  and  Mr.  Walder  and  other  friends  of 
ours  in  Detroit  to  see  if  they  could  find  the  where- 
abouts of  Mr.  Hughes.  During  all  this  time  we  were 
going  through  this  terrible  panic  we  could  find  no  trace 
of  any  sort  or  description.  We  waited  until  a  time  had 
elapsed  over  a  month  from  the  time  of  the  purchases 
of  these  stocks,  and  his  disappearance,  until  the  20th 
day  of  November.  The  financial  situation  was  no  bet- 
ter. The  stock  market  may  have  been  a  dollar  a  share 
higher  or  lower;  some  stocks  were  higher  and  some 
lower,  but  there  was  the  uncertainty  that  a  crash  was 
imminent  at  any  time.  You  could  not  get  any  money. 
Clearing  house  certificates  were  issued.  As  I  said,  we 
could  not  get  any  money  out  of  Pittsburgh  and  I 
thought  it  was  our  duty  to  our  customers  to  put  that 
account  in  shape.  I  myself  sold  the  order.  I  take  the 
responsibility  of  it  myself.  So  we  put  in  an  order  to 
Mr.  Streich  to  sell  that  amount  to  minimize  the  loss." 

This  testimony  relates  to  the  sale  by  the  defendants 
on  November  20,  1907,  for  the  account  of  Hughes  of 
tlie  200  shares  of  Car  Foundry  stock,  the  200  shares  of 
U.  S.  Steel  stock,  and  the  100  shares  of  Pressed  Steel 
Car  Company  stock,  which  they  were  carrying  for  him. 
They  sold  at  the  current  market  prices  of  that  day 
on  the  open  market.  This  left  them  with  the  20  shares 
of  Calumet  and  Arizona  stock,  the  100  shares  of 
Mackay  Company,  the  40  of  Missouri,  Kansas  & 
Texas,  and  the  30  of  North  Butte  Co.,  and  left  also  in 
their  hands  the  collateral  consisting  of  the  5  Chicago 
&  Alton  bonds,  the  3  Central  Leather  Co.  bonds,  the  3 
Nova  Scotia  Steel  &  Coal  Co.  bonds,  the  25  shares  of 
Norfolk  &  Western  stock,  and  the  20  shares  of  Denver 
&  Eio  Grande  stock.    It  appears  that  before  the  sale 
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the  market  value  of  all  the  stock  carried  and  collateral 
held,  taken  together,  had  declined  to  the  amount  of 
$3,600  between  October  17th  and  November  20th,  al- 
though during  which  part  of  the  time  does  not  appear 
otherwise  than  by  Mr.  Babcock's  testimony  that  on 
October  28th  ''stocks  touched  the  lowest  point."  It 
would  thus  appear  that  at  the  time  of  the  sale  Finley 
Barrel!  &  Co.  had  in  the  value  of  the  stocks  and  col- 
lateral they  held  as  security  for  Hughes '  indebtedness 
of  approximately  $22,500,  about  $30,500.  In  view,  how- 
ever, of  the  usages  of  the  stock  exchanges,  the  defend- 
ants claim  that  this  would  make  a  margin  of  less  than 
10  * '  poiQts, ' '  as  they  were  entitled  to  ask  for  margins  on 
the  collateral  deposited  as  well  as  on  the  stock  bought 
and  carried  and  to  count  each  thousand  dollar  bond  as 
equivalent  in  this  computation  to  10  shares  of  stock. 
They  further  claim  that  the  Nova  Scotia  bonds  should 
be  disregarded,  because  of  the  want  of  a  market  here 
for  them  and  inability  to  borrow  on  them,  which  Mr. 
Babcock  testified  to,  and  that  therefore  the  amount  of 
stock  and  bonds  to  be  considered  should  be  reduced  in 
computation  to  the  equivalent  of  815  shares  and  the 
estimated  ''margin,''  as  counsel  for  appellants  claim, 
to  $5,700,  or  about  seven  ''points.'' 

We  give  these  approximate  figures  to  make  clear  the 
position  and  relation  of  the  parties  and  the  claims  of 
the  appellants,  and  not  because  we  deem  them  material 
in  the  final  application  of  the  legal  rules  which  we  con- 
ceive govern  this  case. 

The  sale  which  the  defendants  made  netted  $11,220 
and  taking  into  account  interest  charges  and  dividend 
credits  to  Hughes,  the  account  on  the  books  of  the  de- 
fendants was  left  on  November  30,  1908  (as  appears 
from  the  statement  as  of  that  date  afterwards  sent  to 
Hughes),  showing  an  indebtedness  of  Hughes  to  them 
of  $11,528.28,  for  which  they  still  held  as  security,  as 
above  stated,  the  shares  of  Calumet  and  Arizona  stock. 
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the  shares  of  ''Mackay,*'  the  shares  of  ''Missouri, 
Kansas  &  Texas ' '  and  of  ' '  North  Butte, ' '  and  in  addi- 
tion the  collateral  of  the  Chicago  and  Alton,  Leather 
Co.,  and  Nova  Scotia  Company  bonds,  and  of  the  Nor- 
folk &  Western  and  Denver  and  Eio  Grande  stock. 

Thereafter  these  communications  and  actions  be- 
tween the  parties  followed:  December  14,  1907, 
Hughes  wrote  the  defendants  (their  Detroit  branch) 
from  Cairo,  Egypt,  as  follows: 

''Hotel  D 'Angleterre,  Cairo, 
December  14,  1907. 
Messrs.  Finley  Barrell  &  Co., 
Detroit,  Mich. 
Gentlemen: — ^Kindly  send  my  statements  to  me  in 
c|o  of  Credit  Lyonnais,  Nice,  France.    I  leave  here  to- 
morrow bound  for  that  place. 

Yours  resp^y., 

James  H.  Hughes." 
Mr.  Hughes  arrived  at  Nice  December  19,  1907,  and 
on  January  16,  1908,  there  received  by  mail  some 
monthly  statements  of  account  from  the  defendants, 
dated  Chicago.  Whether  the  October  statement  was 
among  them  does  not  appear,  but  those  covering  No- 
vember and  December  at  least  were  included,  and  the 
November  statement  showed  the  sale  on  November 
20th  of  the  stocks  above  recited  to  have  been  then  sold. 
Mr.  Hughes  immediately  wrote  and  mailed  the  follow- 
ing letter : 

"Nice,  France,  Jan.  16,  1908. 
Messrs.  Finley  Barrell  &  Co., 

Detroit,  Mich. 
Gentlemen:  Just  received  statement  and  see  you 
have  sold  the  largest  part  of  the  stocks  you  were  carry- 
ing for  me.  Will  you  explain  to  me  why  you  sold  them 
without  an  order  from  me  and  before  my  margins  were 
exhausted — or  don't  you  have  to  explain? 

Yours  resp'y., 

J,  H.  Hughes.'' 
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On  February  12,  1908,  Hughes  wrote  the  following 
letter,  addressing  it  to  the  defendants  at  Chicago : 

*'Nice,  France,  Feb.  12.  1908. 
Messrs.  Finley  Barrell  &  Co. : 

Gentlemen: — I  beg  to  acknowledge  the  receipt  of 
your  favor  of  the  first  inst.  with  statements  enclosed. 
Your  interest  charges  for  Oct.,  Nov.  and  Dec.  are 
altogether  too  high.  I  wrote  to  your  branch  at  De- 
troit asking  why  you  sold  my  stock  without  an  order. 
I  have  had  no  answer. ' ' 

Meanwhile,  however,  there  had  been  written  from 
the  defendants'  office  at  Detroit  a  letter  to  Hughes, 
which  he  received  after  writing  his  of  February  12th. 
It  was  as  follows  : 

''Detroit,  Mich.,  February  3,  1908. 
Mr.  J.  H.  Hughes, 
Nice,  France. 

Dear  Sir : — ^Yours  of  Jan.  16th  remains  unanswered 
by  the  former  managers,  Walder  &  Hayhurst.  Your 
stocks  were  sold  out  in  November,  1907,  during  the 
money  panic,  because  at  that  time  all  brokers  required 
customers  to  take  up  and  pay  for  all  long  stocks.  As 
the  balance  of  your  collateral  during  the  panic  was 
not  sufficient  to  pay  for  the  stocks  you  held  on  margin, 
the  firm  was  compelled  to  protect  itself  by  selling  out 
some  of  your  stocks. 

I  am  told  by  the  former  Managers  that  they  did  not 
know  where  to  reach  you  during  the  panic,  so  that 
they  were  unable  to  get  an  order  from  you  to  sell 
them.  It  was  an  unfortunate  occurrence,  but  one  that 
happened  to  a  good  many  people  during  October  and 
November,  1907. 

Yours  truly, 

Finley  Barrell  &  Co., 

Per  Graham  Duffield, 
Detroit  Manager." 
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On  April  15,  1908,  Hughes  wrote  as  follows : 

''April  15,  Nice,  France. 
Messrs.  Finley  Barrell  &  Co., 
Chicago,  111. 
I  beg  leave  to  advise  you  that  I  leave  here  in  a  few 
days  and  will  notify  you  of  my  new  address. 

Eesp  'y., 
J.  H.  Hughes." 
On  or  about  June  15,  1908,  Hughes  arrived  in  the 
United  States  and  on  July  8th  or  9th  came  to  Chicago 
— ^as  soon,  he  says,  as  his  health  permitted. 

On  July  11th  he  gave  to  A.  0.  Brown  &  Co.,  a  firm 
of  stock  brokers,  the  following  order,  addressed  to 
Finley  Barrell  &  Co. : 

''July  11,  1908. 
Finley  Barrell  &  Co., 
Chicago,  111. 
Gentlemen: — Please  transfer  my  stock  account  with 
all  securities  and  open  accounts  to  A.  0.  Brown  &  Co., 
and  pay  to  or  collect  from  said  parties  funds  to  even 
up  my  account  with  you,  and  oblige. 

Yours  very  truly, 

James  H.  Hughes. 
List  Stocks  and  Bonds, 
20  Cal.  &  Ariz., 
40  M.  K.  &  T.  Pr., 
30  No.  Butte, 
100  Mackay, 
3  M.  Cent.  Lea.  5's, 
5  M.  C.  &  A.  31/2, 
20  D.  &  E.  a.  Pr., 
25  Norf.  &  West., 
3  M.  Nova  Scotia  1st.'* 
A.  0.  Brown  &  Co.  presented  the  order  to  Finley 
Barrell  &  Co.,  paid  them  the  amount  which  the  books 
of  Finley  Barrell  &  Co.  purported  to  show  was  due 
from  Hughes  to  them,  being  between  $11,500  and  $11,- 
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600,  and  received,  either  in  Chicago  or  New  York,  for 
Mr.  Hughes  the  stocks  and  bonds  according  to  the  list 
appended  to  the  order. 

On  July  20,  1908,  Hughes,  still  in  Chicago,  wrote  to 
Finlev  Barrell  &  Co. : 

**  Gentlemen : — ^I  enclose  herewith  an  order  to  sell 
the  balance  of  my  stock  that  you  are  holding  for  me 
or  should  be  holding.  It  is  the  stock  you  claim  to  have 
sold  for  my  account  last  November  without  an  order 
from  me  and  without  my  consent.  When  you  sell  it 
send  me  a  draft  for  the  proceeds  less  the  amount  due 
you  on  it  November  last.  There  is  also  an  overcharge 
for  interest  of  at  least  $300  that  must  be  made  good. 
Unless  I  hear  from  you  at  once  I  shall  act  accordingly. 

James  H.  Hughes." 

On  July  22,  1908,  Mr.  Hughes  retained  counsel,  who 
on  July  23rd  called  at  Finley  Barrell  &  Co.  's  Chicago 
office,  and  made  a  demand  for  the  stock  that  had  been 
sold  on  November  20th,  and  on  this  demand  being  re- 
fused with  a  statement  that  the  stock  had  been  sold, 
'discussed  other  matters  in  relation  to  the  settle- 
ment. *  * 

Although  the  testimony  is  not  explicit  as  to  what 
was  said,  we  think  there  is  a  fair  legal  inference  to 
be  drawn  from  the  course  of  business  and  correspond- 
ence up  to  that  time,  that  the  demand  carried  with  it 
an  implication  that  if  the  stocks  in  question  were  de- 
livered, Hughes  would  pay  to  Barrell  &  Co.  the 
amount  with  which  he  had  been  credited  on  their  sale 
on  November  20th,  namely,  $11,220,  and  that  if  the 
account  was  to  be  otherwise  settled  he  claimed  the  dif- 
ference between  that  amount  and  the  sum  at  which 
they  could  have  been  sold  at  market  prices  on  July 
20th,  when  he  gave  the  order  to  sell  above  recited. 

On  August  11,  1908,  the  present  suit  was  brought. 
After  evidence  showing  the  above  state  of  affairs 
was  heard  the  Court  ruled  that  the  recovery,  if  any 
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recovery  were  made,  must  be  limited  to  the  diflference 
between  the  price  for  which  the  stock  involved  was 
'sold  on  November  20,  1907,  and  its  market  price  with- 
in a  reasonable  time  after  Hughes  was  informed  of 
said  sale,  in  which  time  he  could  have  replaced  it.  In 
view  of  this  ruling,  the  plaintiff  apparently  waived 
the  claim  for  a  larger  recovery  based  on  the  prices  in 
July,  1908,  when  he  gave  the  defendants  the  order  to 
sell,  and  claimed  only  the  benefit  of  the  highest  price 
between   January  16th  and  January  20,  1908. 

The  whole  tenor  of  the  evidence  showed  that  after 
November  20,  1907,  there  was  a  rising  market  up  to 
July  20,  1908.  The  Clearing  House  certificates  began 
to  be  redeemed  and  withdrawn  about  January  20th. 
January  20,  1908,  the  market  price  of  the  stocks  sold 
was  $3,400  more  than  on  November  20, 1907.  July  20, 
1908,  it  had  risen  to  an  extent  which  made  it  from 
$8,400  to  $8,800  more  than  on  November  20th. 

The  court,  under  instructions  hereinafter  described, 
left  the  general  issues  and  two  specific  questions  to 
the  jury. 

The  questions  in  answer  to  which  the  jury  were  di- 
rected to  return  special  findings  were : 

^^ First.  Did  the  plaintiff  at  any  time  have  a  spe- 
cial contract  or  agreement  with  the  defendants  re- 
garding the  transaction  in  question  in  this  case? 

'^Second.  Did  the  defendants,  after  purchasing  for 
the  account  of  tlie  plaintiff  the  stocks  in  question  in 
this  case,  make  a  new  agreement  with  plaintiff  with 
reference  thereto,  prior  to  the  departure  of  the  plain- 
tiff for  Europe?" 

To  each  of  these  questions  the  jury  returned  an  af- 
firmative answer  and,  as  before  stated,  found  a  general 
verdict  for  the  plaintiff  for  $3,400. 

Applying  to  the  facts  above  set  forth  the  well  known 
rules  of  law  laid  down  in  New  York  in  Markham  v. 
Jaudon,  41  N.  Y.  235,  adopted  by  the  Supreme  Court  of 
the  United  States  in  Eichardson  v.  Shaw,  209  U.  S, 
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365,  and  by  the  Supreme  Court  of  Illinois  in  Brewster 
V.  Van  Liew,  119  111.  554,  and  by  this  court  in  Whipple 
V.  Tucker,  123  111.  App.  223,  and  Schaefer  v.  Dick- 
inson, 141  111.  App.  234,  the  relation  between  Hughes 
and  the  firm  of  Finley  Barrell  &  Co.  as  to  the  stock 
bought  and  carried  by  the  latter  for  the  former,  is 
seen  to  be  that  of  pledgor  and  pledgee ;  and  one  of  the 
duties  of  Finley  Barrell  &  Co.  springing  out  of  the 
transactions  in  which  the  stock  was  bought  for 
Hughes'  account  was  to  hold  and  carry  the  stock  until 
Hughes  had  failed  to  respond  to  ''margins"  called  for 
under  the  usage  and  custom  of  the  business,  or  had 
failed  to  pay  in  full  and  take  the  stock  if  required  and 
notified  to  do  so.  If  reasonable  notice  is  given  with 
such  a  demand  that  on  failure  to  comply  with  said  de- 
mand the  stock  will  be  sold,  or  if  reasonable  notice  is 
given  on  such  failure  that  a  sale  will  be  made,  the 
broker,  who  is  in  law  a  pledgee  and  subject  to  the 
rules  of  law  concerning  pledges,  may  sell.  But  notice 
is  indispensable. 

If,  says  the  Court  of  Appeals  in  New  York  in  Mark- 
ham  V.  Jaudon,  the  broker  wishes  to  have  the  right 
to  sell  without  notice,  he  must  secure  that  right  by  a 
special  contract.  This  is  admitted  by  the  defendants 
in  this  case  to  be  the  rule  under  ordinary  circum- 
stances, where  the  broker  has  the  address  of  the  cus- 
tomer, but  it  is  insisted  by  them  that  where  the  cus- 
tomer,  by  going  away  without  leaving  an  address,  puts 
it  out  of  the  power  of  the  broker  to  demand  that  the 
customer  take  and  pay  in  full  for  the  stock  the  broker 
is  carrying  for  him,  then,  in  the  absence  of  some  spe- 
cial agreement  affecting  the  matter,  the  necessity  of 
notice  in  ''closing  out  the  trades''  by  the  sale  of  the 
stock  does  not  exist.  Good  faith,  then,  the  defendants 
say,  is  all  that  is  required. 

The  court  below  in  this  case  fully  adopted  in  his  in- 
structions this  claimed  exception  to  the  general  rule. 
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One  of  its  instractions  was  as  follows : 

**The  court  instructs  the  jury  as  a  matter  of  law 
that  a  broker  purchasing  stocks  on  margin  for  a  cus- 
tomer has  a  right  at  any  time,  in  the  absence  of  a  spe- 
cial contract  between  the  parties,  to  demand  that  the 
customer  shall  take  and  pay  for  said  stocks  and  in  case 
the  customer  fails  so  to  do,  the  broker  has  the  right 
upon  notice  to  the  customer  to  sell  the  stocks  and  close 
the  transaction.  And  you  are  further  instructed  that 
if  the  customer  by  his  own  act  shall  place  it  beyond 
the  power  of  the  broker  to  give  him  such  demand  and 
notice,  then  in  the  absence  of  a  special  agreement  be- 
tween the  parties,  the  broker  may  sell  said  stocks  and 
close  the  transaction  without  such  notice  or  demand." 

In  at  least  four  other  instructions  the  court  applied 
this  proposition  to  the  case  at  bar,  and  in  each  vir- 
tually— as  it  did  expressly  in  one  of  them — ^instructed 
the  jury  that  ''unless  the  plaintiff  had  proved  a  spe- 
cial contract  with  the  defendants,  then  under  the  evi- 
dence in  this  case''  they  ''must  find  the  defendants 
not  guilty. ' ' 

We  are  not  prepared  to  approve  these  instructions 
nor  the  theory  which  underlies  them.  But  if  they  were 
erroneous  the  error  was  against  the  plaintiff  and  not 
against  the  defendants.  The  defendants  could  not  com- 
plain of  them.  It  is  at  least  doubtful,  in  our  opinion, 
whether,  considering  the  usual  course  of  business  in 
stock  brokerage,  the  right  to  sell  without  demand  and 
notice  must  not  be  the  right  secured  by  "special  con- 
tract" in  any  given  case;  whether,  that  is,  in  the  lan- 
guage of  the  court  in  Markham  v.  Jaudon,  if  there  is 
a  necessity  that  the  broker  should  have  power  to  pro- 
tect himself  in  any  case  by  an  immediate  sale  without 
notice,  he  must  not  "secure  himself  by  such  a  special 
contract  giving  him  such  right  to  sell  without  notice. ' ' 
If  such  special  contract  was  necessary,  it  would  be  for 
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the  defendants  to  prove, — a  reversal  of  the  obligation 
put  on  the  plaintiff  by  the  court's  instructions. 

But  whether  this  position,  or  the  rule  contended  for 
by  the  defendants,  be  the  correct  one,  it  is,  in  our  opin- 
ion, more  than  doubtful  whether  when  a  broker  holds 
stocks  for  a  customer  upon  margins,  and  is  informed 
by  the  customer  that  ''he  intends  to  be  absent  from 
his  home  and  place  of  business  so  that  notice  cannot  be 
served  on  him  for  a  reasonably  short  fixed  length  of 
time,*'  and  the  broker  allows  him  to  go  without  deci- 
sively exercising  his  right  to  call  for  payment  in  full, 
the  broker  can,  in  the  absence  of  a  special  contract  to 
that  effect,  sell  the  customer's  stocks  without  notice 
during  that  fixed  time,  whatever  the  emergency.  It 
would  seem  to  us  that  the  burden  of  protecting  himself 
by  a  special  contract  would  be  clearly  on  the  broker  in 
such  a  case,  and  that  consequently  to  have  arrived  at 
their  decision  in  this  case  as  to  the  liability  of  the  de- 
fendants, the  jury  need  not  have  found  in  addition,  as 
they  were  instructed  by  the  court  in  effect  they  must, 
that  the  customer,  when  giving  the  notice  concerning 
his  expected  absence,  must  ''deposit  collaterals  rea- 
sonably sufficient  to  indemnify  the  broker  from  loss 
during  such  reasonably  fixed  period  of  absence,  and 
the  broker  must  accept  such  collateral  so  deposited 
and  express  his  satisfaction  therewith." 

But  it  is  not  necessary  for  us  to  decide  even  this  in 
the  present  case,  nor  to  discuss  and  distinguish  the 
cases  on  which  the  defendants  base  their  contrary  po- 
sition; for  we  think  the  jury  in  the  conflict  of  testi- 
mony were  justified  in  holding  that  the  plaintiff  had 
maintained  his  case  even  under  the  doctrine  of  the 
following  instruction  of  the  trial  judge,  which  summed 
up  the  conditions  held  by  him  necessary  to  a  recovery : 

"If  the  jury  believe  from  the  evidence  in  this  case 
that  the  plaintiff  informed  the  defendants'  agent  a 
reasonable  length  of  time  before  his  departure,  that 
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he  intended  to  depart  from  this  country  for  Europe 
and  that  he  would  be  absent  from  the  United  States 
for  several  months,  and  that  he  would  have  no  fixed 
address  for  six  weeks  after  sailing,  and  deposited  with 
defendants  collateral  reasonably  sufficient  to  insure 
the  defendants  against  loss  from  the  depreciation  of 
the  stocks  mentioned  in  the  declaration  during  said  six 
weeks,  and  the  defendants,  after  reasonable  notice 
given  to  them  of  his  intended  departure,  accepted  said 
collateral  and  did  not  require  him  to  close  his  deals 
with  them  and  gave  him  to  understand  by  their  words 
and  conduct  that  they  were  satisfied  with  the  collateral 
deposited  and  with  his  intended  departure,  and  by 
their  words  and  conduct  induced  the  plaintiff  to  be- 
lieve, and  the  plaintiff  did  believe,  that  his  said  stocks 
would  not  be  sold  within  said  six  weeks  without  ex- 
hausting the  collateral  deposited,  and  plaintiff  left  this 
country  in  that  belief,  and  that  the  defendants,  without 
notice  to  plaintiff,  within  said  six  weeks  after  his  de- 
parture sold  out  the  stocks  in  question  without  resort- 
ing to  the  collateral  deposited,  and  that  the  plaintiff 
suffered  loss  thereby,  and  that  plaintiff  has  proved  all 
of  the  allegations  in  his  declaration  by  a  preponder- 
ance of  the  evidence,  then  their  verdict  should  be  for 
the  plaintiff." 

We  think  the  jury  had  the  right  to  find,  in  the  evi- 
dence of  the  facts  hereinbefore  detailed,  justification 
for  an  affirmative  answer  to  the  specific  questions  pre- 
sented to  them,  construed  in  the  light  of  this  instruc- 
tion. And,  therefore,  we  are  of  the  opinion  that  the 
decision  that  inhered  in  their  verdict  that  a  liability 
existed  from  the  defendants  to  the  plaintiff  after  the 
sale  up  to  the  time,  on  January  16,  1908,  when  he  re- 
ceived notice  of  it,  should  be  recognized  as  final. 

This  leaves  for  our  consideration  the  questions 
whether  the  defendants  made  good,  as  a  matter  of  law, 
their  affirmative  defense,  insisted  on,  that  by  non- 
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repudiation  of  the  sale  or  by  acceptance  of  the  account 
presented  to  him  (which  credited  him  with  the  pro- 
ceeds of  that  sale),  and  conformable  action  thereon,  the 
plaintiff  waived  or  released  that  liability  and  cause 
of  action.    We  do  not  think  that  he  did. 

By  the  instructions  of  the  court  the  jury  were  left 
to  determine  the  question  whether  or  not  the  plaintiff 
ratified  the  act  of  the  defendants  in  selling  the  stock, 
and  were  told  that  they  had  a  right  to  take  into  con- 
sideration all  his  acts  and  conduct  after  notice  to  him 
of  the  sale ;  and  that  it  was  his  duty  after  such  notice 
to  repudiate  said  sale  within  a  reasonable  time,  if  he 
did  so  at  all. 

We  think  the  jury  decided  correctly — certainly  that 
there  is  no  ground  for  our  setting  their  decision  aside 
as  plainly  against  the  evidence. 

The  letter  of  the  plaintiff  of  January  16,  1908,  from 
Nice,  we  do  not  think  can  be  reasonably  interpreted  as 
anything  but  the  expression  of  a  man  irritated  and 
angered  by  the  information  he  had  received.  It  was 
in  no  sense  an  acquiescence  in  the  sale,  and  we  think 
it  may  properly  be  considered,  in  view  of  the  other 
circumstances  proven  in  the  case,  a  repudiation  of  it. 

It  is  true  that  after  that  for  some  time,  and  until  he 
returned  to  America  and  visited  Chicago,  the  plaintiff 
was  silent  as  to  the  matter,  but  there  were  no  interests 
of  third  parties  involved,  and  in  view  of  the  measure 
of  damages  insisted  on  by  the  defendants,  laid  down 
by  the  court,  and  adopted  by  the  plaintiff,  limiting  the 
recovery  by  consideration  of  the  price  of  the  stock  up 
to  January  20,  1908,  only,  and  of  the  fact  that  the  evi- 
dence taken  together  shows  a  rising  market  for  stocks 
from  January  20,  1908,  to  the  date  of  the  beginning  of 
the  suit,  no  harm  could  have  resulted  to  the  defendants 
from  this  silence,  and  we  do  not  consider  it  material. 

The  claim  that  the  plaintiff  ratified  the  sale  or 
waived  his  claim  against  defendants  on  account  of  it 
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by  his  instructing  Finley  Barrell  &  Co.  ^*to  transfer  his 
stock  account  with  all  securities  and  open  accounts  to 
A.  0.  Brown  &  Co.,  and  to  pay  or  to  collect  from  A.  O. 
Brown  &  Co.  funds  to  even  up  his  account  with  them,*' 
and  by  A.  0.  Brown  &  Co's.,  because  of  such  instruc- 
tions, paying  for  the  release  of  the  stock  and  collateral 
in  the  hands  of  the  defendant,  an  amount  which  was 
computed  on  the  basis  of  a  credit  given  to  the  plaintiff 
on  account  of  the  repudiated  sale, — can  be  based  only 
on  the  theory  that  the  plaintiff,  by  his  agents,  thus 
agreed  to  '^an  account  stated.'*  We  do  not  so  view  the 
transaction.  The  amount  paid  was  indeed  more  than 
$1]  ,000  less  than  the  plaintiff  would  have  been  obliged 
to  pay  as  an  indebtedness  to  the  defendants  had  the 
unauthorized  sale  not  been  made,  and  less  by  that 
amount  than  the  theory  of  the  plaintiff  made  that  in- 
debtedness; but,  on  the  other  hand,  had  the  account 
shown  the  whole  amount  of  the  indebtedness  which  the 
plaintiff's  theory  admitted,  on  its  payment  the  plain- 
tiff would  have  been  entitled  to  receive  the  200  shares 
of  steel  stock,  the  200  shares  of  Car  Foundry  stock 
and  the  100  shares  of  Pressed  Steel  Car  stock,  which 
were  worth  at  that  time,  according  to  the  evidence, 
$8,400  to  $8,800  more  than  the  additional  $11,220 
which  the  plaintiff  would  have  been  obliged  to  pay. 

To  make  an  agreed  '* account  stated"  which  binds 
the  parties,  there  must  be  a  meeting  of  minds  upon  it. 
The  circumstances  of  this  case  forbid  the  belief  that 
it  occurred  here.  The  defendants  were  not  injured  or 
misled  by  the  payment  of  the  lesser  amount.  On  their 
own  theory  they  could  hold  the  bonds  and  stocks  they 
had,  for  no  more ;  and  since,  by  their  own  actions,  they 
had  put  it  out  of  their  power  to  deliver  the  other  stock 
and  had  so  stated  to  the  plaintiff,  they  cannot  com- 
plain that  he  paid  the  lesser  amount  without  protest 
to  release  his  remaining  property.  We  think  this 
position  is  borne  out  by  authority — e.  g.  Stenton  v. 
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Jerome,  54  N.  Y.  480 — and  that  flie  cases  cited  by  ap- 
pellants to  the  contrary  can  be  easily  distinguished. 

We  have  already  expressed  our  opinion  that  the 
measure  of  damages  adopted  was  correct.  It  was  the 
most  favorable  one  which  could  be  asked  by  the  de- 
fendants if  liability  existed.  It  was  the  rule  adopted 
in  Baker  v.  Drake,  53  N.  Y.  211,  modifying  the  rule 
less  favorable  to  the  defendants  laid  down  in  Mark- 
ham  V.  Jaudon  (supra),  and  was  the  one  seemingly 
approved  in  Brewster  v.  Van  Liew,  119  111.  554. 

We  find  in  the  record  no  error  prejudicial  to  the  de- 
fendants, and  we  affirm  the  judgment  of  the  Municipal 
Court. 

Affirmed. 


Johfl  J.  Porteli,  Appellee,  v.  Philadelphia  &  Reading  Coal 

&  Iron  Company,  Appellant. 

Qen.  No.  15,965. 

1.  Negligence — when  invitation  to  enter  premises  established,  Heldf 
tliat  under  the  particular  custom  in  question  in  this  case  and  the  knowl- 
edge thereof  hy  the  defendant  established  by  the  evidence,  there  was 
an  implied  invitation  to  the  plaintiff  to  be  upon  the  premises  at  the 
time  of  his  injury  and  that  in  consequence  the  defendant  owed  to  such 
plaintiff  the  duty  to  exercise  ordinary  care. 

2.  N'eqligence — leavmg  machinery  unsecured.  Held,  under  the  evi- 
dence, that  it  was  negligence  to  leave,  in  a  high  wind,  a  block  and  boom, 
attached  to  a  derrick,  eo  unsecured,  that  they  were  likely  to  swing  out 
over  a  eossiderable  arc  and  do  injury  to  a  servant  while  in  the  per- 
formance of  his  duty. 

3.  Master  and  servant — when  declaration  need  not  negative  injury 
by  fellow-servants.  If  a  declaration  is  predicated  ujion  the  failure  of  a 
master  to  perform  a  non-delegable  duty,  it  is  not  essential  that  such 
declaration  allege  that  the  injury  was  not  the  result  of  the  negligence 
of  a  fellow-servant. 

4.  Master  and  servant — when  latter  not  obliged  to  inspect.  It  is 
not  required  that  a  servant  inspect  a  place  at  which  he  is  assigned  to 
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work.       The  duty  of  the  master  is  inspection;  that  of  the  servant  is 
merely  observation. 

5.  Child  labor  law — what  "o  manufacturing  establishment,  factory 
or  workshop"  within  the  meaning  of  the  Act  of  1897.  Held,  that  the 
yard  in  question  in  this  case,  was  "a  manufacturing  establishment, 
factory  or  workshop"  within  the  meaning  of  the  Child  Labor  Law  of 
1897. 

6.  Child  labob  law — what  in  force.  Held,  that  the  8th  section  of 
the  Child  Labor  Law  of  1897  is  still  in  force  notwithstanding  the  Re- 
visory Act  of  1903,  and  that  said  section  still  applies  as  furnishing  a 
definition  for  what  is  **a  manufacturing  establishment,  factory  or  work- 
shop" within  the  meaning  of  such  Revisory  Act  of  1903. 

7.  Child  labob  law — effect  of  Act  of  190S,  The  evident  purposes 
of  the  Act  of  1903  are  better  to  define  the  extra-hazardous  occupations 
from  which  by  the  Act  of  1897  the  legal  employment  of  youths  between 
14  and  16  were  withdrawn,  to  provide  further  conditions  in  the  nature 
of  prior  school  attendance  and  teaching  in  case  of  the  employment  at 
all  of  such  persons,  to  shorten  the  hours  allowed  for  children 's  work,  and 
to  provide  more  efficient  machinery  for  the  enforcement  of  the  act.  The 
Act  of  1903  was  in  nowise  intended  otherwise  to  repeal  or  confiict  with 
the  law  of  1897,  and  while  expressly  repealing  a  Child  Labor  Act  of 
1891,  it  does  not  mention  the  Act  of  1897. 

8.  Child  labob  law — what  not  essential  to  enforcement  in  personal 
injury  case.  In  order  to  bring  a  case  within  the  provisions  of  the  Child 
Labor  Law  it  is  not  essential  that  the  relation  of  master  and  servant 
existed  between  the  child  injured  and  the  defendant,  at  the  time  of  the 
injury.  It  is  sufficient  if  the  child  was  permitted  or  suffered  to  be  in  a 
"manufacturing  establishment,  factory  or  workshop"  of  the  defendant. 

9.  Child  labor  law — duty  to  ascertain  age.  Once  the  knowledge, 
permission  and  approval  of  the  owner  of  premises  as  to  the  presence  of 
a  child  on  its  premises  and  his  labor  thereon  in  a  gainful  occupation 
are  established,  the  age  of  the  child  becomes  a  matter  which  such  owner 
must  ascertain  at  its  peril. 

10.  Statutory  law — rule  of  construction.  "Words  in  a  subsequent 
Act  are  to  be  given  the  recognized  meaning  they  had  in  a  former  Act 
in  pari  materia  in  the  absence  of  anything  to  show  a  contrary  intent. '  * 

11.  Trial — when  denial  of  continuance  will  not  reverse.  The  denial 
of  a  motion  for  a  continuance  predicated  upon  surprise  resulting  from 
the  permitting  of  an  amendment  will  not  reverse  in  the  absence  of  an 
abuse  of  discretion  being  established. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Richard  S.  Tdthill,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  Feb- 
ruary 5,  1912.     Rehearing  denied  February  19,  1912. 
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Uhlmann,  Hoag  &  Davidson,  for  appellant ;  Pabeeb 
H.  Hoag,  of  counsel. 

Fbancis  J.  WooLLEY,  f or  appellee. 

Mb.  Pbesiding  Justice  Beown  delivered  the  opinion 
of  the  court. 

This  appeal  is  from  a  judgment  of  the  Circuit  Court 
of  Cook  county  for  $20,000  in  favor  of  John  J.  Purtell, 
a  minor  (twelve  years  old  when  the  suit  was  brought 
in  1904)  against  the  Philadelphia  &  Reading  Coal  & 
Iron  Company.  The  judgment  was  rendered  on  the 
verdict  of  a  jury  in  a  personal  injury  suit.  When  the 
trial  began  on  May  12,  1909,  one  Michael  M.  Connery 
was  also  a  defendant.  The  pleadings  in  behalf  of  the 
plaintiff  then  consisted  of  three  counts  of  a  declara- 
tion. The  first  of  these — ^which  for  convenience  in  this 
opinion  and  to  avoid  any  confusion  springing  from 
the  elimination  of  some  and  the  amendment  of  all  of 
the  counts  in  the  original  declaration — we  shall  call 
coimt  A.,  averred  that  on  October  8,  1903,  the  defend- 
ant, the  Philadelphia  &  Reading  Coal  &  Iron  Company, 
was  engaged  in  the  business  of  dealing  in  coal  and  was 
possessed  of  a  coal  yard  and  of  a  derrick  with  a  boom 
and  tackles  attached,  and  had  in  its  employ  in  this  yard 
coal  heavers  to  unload  coal;  that  the  defendant, 
Michael  M.  Connery,  was  in  the  employ  of  the  Com- 
pany as  superintendent  and  foreman  of  the  yard  and 
dock  and  in  charge  of  all  the  appliances  therein,  in- 
cluding the  derrick,  boom  and  tackles,  and  in  charge  of 
the  coal  heavers;  that  the  derrick,  boom  and  tackle 
were  so  arranged  that  unless  they  were  secured  with 
reasonable  care  in  some  one  place  they  were  liable, 
when  not  in  use,  to  swing  and  blow  about  their  central 
points  over  a  wide  space  and  strike  any  person  who 
might  be  near ;  that  the  plaintiff  Purtell  was  then  em- 
ployed as  a  water  boy  in  the  Company  *s  yard  by  the 
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coal  heavers  in  the  yard  to  carry  water  to  them  while 
they  were  at  work  in  the  said  yard  for  the  defendants ; 
that  the  employment  of  the  plaintiff  by  the  coal  heav- 
ers was  with  the  knowledge,  consent,  permission  and 
approval  of  the  defendants;  that  in  view  of  the  nature 
of  the  employment  it  was  reasonably  necessary  and  for 
the  benefit  of  the  defendant's  business  that  the  plain- 
tiff or  some  other  person  should  be  employed  to  supply 
the  coal  heavers  with  drinking  water ;  that  the  plaintiff 
was  eleven  years  and  eleven  months  old,  that  is,  of  ten- 
der age,  as  the  defendants  and  each  of  them  by  due 
care  would  have  known ;  that  by  virtue  of  the  premises 
it  was  the  duty  of  the  defendants  to  use  due  care  to 
furnish  the  plaintiff  a  reasonably  safe  place  in  which 
to  perform  his  work;  that  nevertheless  *'the  defend- 
ants and  each  of  them  carelessly  and  negligently  suf- 
fered the  said  derrick,  boom  and  tackles,  which  were 
not  then  and  there  in  use  for  hoisting,  to  remain  not 
reasonably  securely  tied  or  fastened,  but  on  the  con- 
trary fastened  insecurely  with  a  weak,  insecure,  worn 
out  and  rotten  fastening,  which  was  very  liable  to  be- 
come loose  at  any  time,  so  that  the  said  derrick,  boom 
and  tackle  were  liable  to  swing  about  their  central 
points  *  *  *  so  that  the  said  yard  became  and  was  a 
place  not  reasonably  safe  for  the  minor  plaintiff  to 
work  in ; ' '  that  the  defendants  by  due  care  would  have 
known  the  condition  of  the  said  derrick,  boom  and 
tackle  in  time  by  due  care  to  have  prevented  the  injury 
to  the  plaintiff,  but  that  the  plaintiff,  by  reason  of  his 
inexperience  and  tender  years  was  unaware  of  and 
did  not  appreciate  the  risk  of  injury;  that  by  reason  of 
the  negligence  of  the  defendants  the  plaintiff,  while 
he  was  with  all  due  care  and  diligence  at  work  at  his 
employment  in  the  yard,  was  struck  by  the  derrick, 
boom  and  tackle,  which  came  loose  and  swung  against 
him  and  he  was  thereby  injured. 
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The  second  of  the  counts  on  which  the  case  was  tried 
we  shall  denominate  count  B.  This  count  averred  the 
defendant  Company  was  engaged  in  the  business  of 
dealing  in  coal  and  was  possessed  of  a  certain  *' manu- 
facturing establishment,  factory  and  work  shop,  to-wit, 
a  certain  coal  yard  and  dock  in  which  coal  was  cleaned, 
sorted,  stored  and  packed  by  it  for  sale  and  not  for  the 
personal  use  of  the  defendant;"  that  in  the  said  yard 
and  dock  the  defendant  was  operating  high  trestles 
with  cars  running  thereon,  for  the  purpose  of  dis- 
tributing coal  about  the  yard,  and  derricks,  booms, 
tackles,  hoisting  buckets  and  other  appliances  for  un- 
loading coal  from  boats  and  steamers;  that  Connery 
was  the  superintendent  and  foreman  and  in  charge  of 
the  appliances  and  in  charge  of  the  servants  of  the 
defendant  in  the  yard  and  dock ;  that  by  reason  of  the 
cars,  which  in  the  course  of  defendant's  business  were 
frequently  moving  about  the  yard  and  dock  and  upon 
the  trestles,  and  by  reason  of  the  high  trestles  and  the 
derricks,  booms,  tackles  and  buckets  which  were 
swinging  about  the  said  yard  very  frequently,  the  em- 
ployment in  and  about  the  said  yard  or  dock  of  any 
child  of  tender  years  was  very  dangerous  to  the  life 
or  limb  of  such  child, — all  of  which  the  defendants 
would  by  due  care  have  known;  that  nevertheless  the 
defendants  *' carelessly  and  negligently  suffered  and 
permitted  the  minor  plaintiff,  who  was  then  and  there 
a  child  under  the  age  of  fourteen  years,  to-wit,  of  the 
age  of  eleven  years  and  eleven  months,  to  work  in  the 
said  manufacturing  establishment,  factory  and  work- 
shop, to-wit,  the  said  yard  or  dock,  at  a  certain  gainful 
occupation,  to-wit,  as  a  water  boy,  to  carry  drinking 
water  about  the  said  yard,  docks  and  trestles  and 
among  the  said  moving  cars,  derricks,  booms,  tackles 
and  buckets,  contrary  to  the  terms  of  the  statute  of  the 
State  of  Illinois  in  such  cases  made  and  provided;'' 
that  the  defendant  Company  had,  in  time  to  prevent, 
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by  due  care,  the  injury  to  the  plaintiff,  notice  by  and 
through  its  manager,  superintendents  and  foremen, 
who  were  in  charge  of  the  work  in  said  yard  (of  whom 
Connery  was  one),  both  that  the  minor  plaintiff  was 
under  the  age  of  fourteen  years,  and  also  that  he  was 
at  work  as  aforesaid  about  the  said  yard,  dock,  trestles, 
derricks,  booms  and  buckets;  that  by  means  of  the 
negligence  of  the  defendants  and  each  of  them,  the 
plaintiff,  while  with  all  due  care  he  was  in  the  yard  and 
dock  for  the  purpose  aforesaid,  was  struck  by  a  por- 
tion of  said  moving  derricks,  tackles  and  buckets  and 
thereby  injured. 

The  third  of  the  counts  above  mentioned  we  will  call 
count  C.  It  was  practically  identical  with  count  B., 
except  that  instead  of  alleging  that  the  defendant  Com- 
pany was  possessed  of  **a  certain  manufacturing  es- 
tablishment, factory  and  workshop,  to-wit,  a  certain 
coal  yard  and  dock,"  it  alleged  that  the  Company  was 
possessed  of  ''a  certain  mercantile  institution,  to-wit, 
a  certain  coal  yard  and  dock.  ^ ' 

To  this  declaration  each  of  the  defendants,  the  Phil- 
adelphia &  Eeading  Coal  &  Iron  Company  and  Michael 
M.  Connery,  pleaded  the  general  issue  of  ''not  guilty/' 

After  the  evidence  for  the  plaintiff  had  been  heard 
the  defendant,  Philadelphia  &  Reading  Coal  &  Iron 
Company,  moved  the  court  for  a  peremptory  instruc- 
tion to  find  it  not  guilty.  After  argument  on  this  by 
counsel  for  each  party  (during  the  course  of  which  the 
plaintiff's  counsel  stated  that  there  seemed  to  be  no 
evidence  against  the  defendant  Connery,  but  declined 
to  dismiss  as  against  him,  on  the  ground  that  it  would 
make  the  cause  immediately  removable  to  the  Federal 
Court),  and  before  the  court  had  announced  his  de- 
cision on  the  motion  for  a  peremptory  instruction, 
counsel  for  plaintiff  obtained  leave  to,  and  did,  amend 
each  of  the  three  counts, — A.,  B.  and  C. — by  dropping 
from  each  of  the  allegations  that  Michael  M.  Connery 
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was  ** superintendent  and  foreman,'^  having  in  charge 
the  appliances  and  servants  of  the  defendant  Com- 
pany, the  words  ''and  foreman,"  and  adding  to  each 
of  said  allegations  the  words  ''and  one  Humphrey  Mc- 
Carthy was  then  and  there  in  the  employ  of  defendant 
as  foreman  of  the  said  yard  under  the  said  Connery. ' ' 

In  asking  for  leave  to  make  the  amendment  counsel 
for  plaintiff  stated  that  it  was  to  meet  a  point  made  by 
the  defendant  that  the  plaintiff's  proof  varied  from  the 
declaration.  "I  do  not  think  the  point  is  good,"  he 
said,  *'but  I  don't  want  to  take  any  chances  on  it." 

On  the  making  of  the  amendment  the  counsel  for  de- 
fendants, in  behalf  of  the  Philadelphia  &  Reading  Coal 
&  Iron  Company,  moved  for  a  continuance  on  the 
ground  that  it  was  taken  by  surprise  and  was  unable 
to  produce  material  evidence  rendered  necessary  by 
the  amendment  unless  time  should  be  given  for  that 
purpose,  and  that  the  evidence  which  it  was  unable  to 
produce,  but  which  it  believed  it  would  be  able  to  pro- 
duce if  the  cause  was  continued,  was  that  of  five  named 
witnesses  and  of  others  who  would  testify  that 
Humphrey  McCarthy  was  not  a  foreman  of  the  Com- 
pany at  the  time  the  accident  complained  of  occurred ; 
that  he  was  an  ordinary  laborer  and  was  not  in  charge 
of  any  of  the  men  on  the  hoisting  platform  or  any 
other  part  of  the  yard  or  dock.  These  grounds  were 
set  forth  in  an  affidavit  filed  with  said  motion. 

The  court  overruled  said  motion  for  a  continuance 
over  the  objection  and  exception  of  the  defendant  Com- 
pany, and  also  overruled  a  motion  to  strike  out  all  tes- 
timony "going  to  show  that  Humphrey  McCarthy  was 
foreman."  Thereupon  the  court  also  overruled  the 
motion  of  the  defendant  Company  for  a  peremptory 
instruction  in  its  favor.  Defendants'  evidence  was 
then  heard,  at  the  conclusion  of  which  the  defendant, 
Philadelphia  &  Reading  Coal  &  Iron  Company,  re- 
newed its  motion  for  a  peremptory  instruction  to  the 
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jury  to  find  said  Company  not  guilty,  which  motion 
was  again  overruled. 

The  court  instructed  the  jury  to  find  the  defendant, 
Michael  M.  Connery,  not  guilty,  which  instruction  was 
duly  complied  with,  when  the  verdict  against  the  other 
defendant  was  rendered. 

The  court,  at  the  request  of  the  plaintiff,  gave  to  the 
jury  twelve  other  instructions,  the  giving  of  each  of 
which  is  assigned  for  error,  but  to  the  first  four  of 
which  only  objections  are  urged  in  argument. 

The  first  of  these  instructions  states  to  the  jury  the 
allegations  of  counts  hereinbefore  referred  to  as  A. 
and  B.  and  states  that  the  count  we  have  denominated 
C.  differs  from  B.  only  in  alleging  that  the  defendant 
Company  was  possessed  of  *'a  mercantile  institution, 
to-wit,  a  coal  yard  and  dock,"  instead  of  alleging  that 
it  was  possessed  of  *'a  manufacturing  establishment, 
factory  or  workshop.'* 

After  the  statement  of  the  allegations  of  the  declara- 
tion the  instruction  proceeds: 

'*  Where  it  is  alleged  in  the  declaration  that  the  de- 
fendants had  notice  of  anv  fact,  this  means  either  that 
thev  actuallv  knew  it  or  that  by  reasonable  care  in  view 
of  the  circumstances  shown  by  the  evidence  they  would 
have  known  it. 

**The  plaintiff  is  by  law  required  to  prove  by  a  pre- 
ponderance of  the  evidence  the  affirmative  of  the  issue 
presented  upon  some  one  of  these  counts.  If  from  a 
preponderance  of  the  evidence  you  believe  he  has 
proved  the  affirmative  of  the  issues  presented  by  the 
pleadings,  your  verdict  should  be  in  favor  of  the  plain- 
tiff.'* 

The  appellant  claims  in  its  argument  (a)  that  *'the 
omission  of  any  reference  to  the  doctrines  of  assumed 
risk  and  fellow  servants  made  this  instruction  erro- 
neous." 
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It  also  claims  (b)  that  the  instruction  was  erroneous 
•  *  in  submitting  to  the  jury  a  question  of  law,  viz :  what 
a  manufacturing  establishment  and  a  mercantile  insti- 
tution were,"  and  (c)  that  it  was  erroneous  in  using 
the  plural  word  *' defendants'*  when  treating  of  ** no- 
tice," because  at  the  time  this  instruction  was  given 
there  was  but  one  defendant  in  the  case. 

The  second  instruction  states  the  provision  of  the 
law  of  this  State  that  no  child  under  the  age  of  four- 
teen years  shall  be  permitted  or  suffered  to  work  at 
any  gainful  occupation  in  any  mercantile  institution 
or  in  any  manufacturing  establishment,  factory  or 
workshop,  and  then  tells  the  jury  that  if  they  believe 
from  a  preponderance  of  the  evidence  that  the  defend- 
ant Company  was  possessed  of  *'a  mercantile  institu- 
tion,** as  alleged  in  count  C,  or  of  *'a  manufacturing 
establishment,  factory  or  workshop,'*  as  alleged  in 
count  B.,  and  ''that  the  defendant  the  Philadelphia  & 
Reading  Coal  &  Iron  Company,  by  its  foreman  in 
charge  thereof,  negligently  and  knowingly  permitted 
and  suffered  the  plaintiff  to  work  therein  at  a  gainful 
occupation,  and  that  the  plaintiff  was  at  the  time  him- 
self in  the  exercise  of  due  and  reasonable  care  for  his 
own  safety  considering  his  age  and  experience,  as  al- 
leged in  said  counts,  and  that  by  reason  thereof  the 
plaintiff  was  injured  as  alleged  in  said  fifth  or  sixth 
counts  of  plaintiff's  declaration,  and  that  the  plaintiff 
was  then  and  there  a  child  under  the  age  of  fourteen 
years,  then  the  jury  should  find  the  defendant,  the 
Philadelphia  &  Reading  Coal  &  Iron  Company, 
guilty.  *  * 

The  specific  objection  made  by  the  appellant  to  this 
instruction  is  that  it  ''submits  an  issue  of  law  to  the 
jury  in  requiring  it  to  determine  what  was  a  mercantile 
institution." 

The  third  instruction  is  substantially  the  same  as  the 
second,  with  the  addition  of  an  alternative  to  the  de- 


134  Appellate  Coubts  of  Illinois. 

■  ■  -  —  — - 

Purtell  V.  P.  6c  R.  Coal  &  Iron  Co.,  167  111.  App.  125. 

fendant  Company's  (by  its  foreman  in  charge  thereof) 
'*  negligently  and  knowingly  permitting  and  suffering '^ 
the  plaintiff  to  work  in  its  establishment,  as  follows: 
''or  that  plaintiff  worked  therein  at  such  occupation 
in  such  manner  and  for  such  time  that  by  the  use  of 
reasonable  care  defendant  would  have  known  thereof 
in  time  before  the  injury  by  reasonable  care  to  prevent 
plaintiff  from  so  working  there." 

This  third  instruction  the  appellant  objects  to  not 
only  on  the  same  ground  which  it  urg^s  against  the 
second,  but  also  because,  as  it  asserts,  ''there  was  no 
evidence  tending  to  show  that  the  defendant  Company 
knew  or  could  have  ascertained  that  plaintiff  was 
working  for  it.  *  * 

The  fourth  instruction  tells  the  jury  ''that  the  words 
'manufacturing  establishment,'  'factory'  or  'work 
shop,'  as  used  in  the  instructions  shall  be  construed  to 
mean  any  place  where  goods  or  products  are  manufac- 
tured or  repaired,  dyed,  cleaned  or  sorted,  stored  or 
packed,  in  whole  or  in  part,  for  sale  or  for  wages  and 
not  for  personal  use  of  the  maker  or  his  or  her  family 
or  employer. ' ' 

The  objection  made  by  the  appellant  to  this  instruc- 
tion involves  a  denial  of  the  accuracy  of  the  definition 
independently  of  statute,  and  the  position  that  a  stat- 
utory definition  of  the  terms  in  question  contained  in 
an  Act  of  the  Legislature  of  1897  is  no  longer  in  force, 
— the  Act  in  question  having  been,  as  it  is  alleged,  re- 
pealed by  implication  by  a  revision  of  the  whole  sub- 
ject-matter by  the  Legislature  in  1903. 

Besides  the  peremptory  instruction  asked  by  the  de- 
fendant Company,  it  tendered  four  others,  which  were 
refused.  This  refusal  is  assigned  for  error  and  the 
assignment  is  insisted  on  in  argument. 

The  first  of  these  refused  instructions  is  as  follows : 

"The  court  instructs  the  jury  that  before  the  plain- 
tiff can  recover  in  this  case  under  the  amended  fifth 
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and  sixth  counts  of  the  declaration,**  (Counts  B.  &  C.) 
**it  must  appear  from  a  preponderance  of  the  evi- 
dence that  the  defendant,  Michael  Connery,  knew  that 
the  plaintiff  was  employed  by  the  car  pushers  to  bring 
them  beer  or  water. ' ' 

The  refusal  of  this  instruction  was  erroneous,  appel- 
lant claims,  because  '*  Michael  Connery  was  the  repre- 
sentative of  the  defendant  Company  and  in  charge  of 
the  dock,  and  it  can  not  be  that  the  legislature  intended 
to  mulct  a  defendant  in  damages  unless  knowledge  of 
a  violation  of  the  statute  was  brought  home  to  it. ' ' 
The  second  of  the  refused  instructions  was  this : 
"The  Court  instructs  the  jury  that  if  you  believe 
from  the  evidence  the  plaintiff  was  employed  by  car 
pushers  and  was  on  the  premises  for  his  own  purposes, 
and  if  you  further  believe  from  the  evidence  that  he 
was  not  on  the  premises  for  the  purpose  of  doing  any- 
thing beneficial  to  or  in  which  the  Philadelphia  & 
Reading  Coal  &  Iron  Company  was  interested,  then  as 
to  the  amended  third  count"  (Count  A.)  **of  the  dec- 
laration you  will  find  the  defendant,  Philadelphia  & 
Reading  Coal  &  Iron  Company,  not  guilty. '  * 

The  third  was  this : 

''The  court  instructs  the  jury  that  Michael  Connery 
was  the  only  person  who  had  authority  to  hire  and  dis- 
charge men  at  the  coal  dock  in  quedtion,  and  unless  the 
plaintiff  proves  by  a  preponderance  of  the  evidence 
that  said  Michael  Connery  knew  that  the  said  plaintiff 
was  employed  on  said  premises,  then  you  will  find  the 
defendant  Philadelphia  &  Reading  Coal  &  Iron  Com- 
pany as  to  the  amended  fifth  and  sixth  counts" 
(Counts  B.  &  C.)  *'of  the  declaration,  not  guilty." 

And  the  fourth  this : 

*'The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  Humphrey  McCarthy  had  no 
authority  to  hire  or  discharge  men  employed  by  the 
Philadelphia  &  Reading  Coal  &  Iron  Company,  and  if 
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you  further  believe  from  the  evidence  that  he  had  no 
authority  to  admit  or  exclude  people  from  the  dock  of 
the  coal  yard  in  question,  then  as  to  the  amended  fifth 
and  sixth  counts'^  (Counts  B.  &  C.)  *'of  the  declara- 
tion, you  will  find  the  defendant,  Philadelphia  &  Read- 
ing Coal  &  Iron  Company,  not  guilty.'' 

Of  these  tendered  instructions  counsel  for  the  de- 
fendant company  say:  '* Defendant's  instructions  two, 
three  and  four  all  should  have  been  given.  They  were 
correct  statements  of  legal  principles  and  based. upon 
the  facts  and  theory  of  defendant's  case." 

The  *' theory  of  defendant's  case"  alluded  to  is 
stated  in  other  parts  of  appellant's  argument  to  be 
that  plaintiff  was  a  mere  licensee  upon  the  premises 
of  the  defendant  Company,  and  that  no  wilful  injury 
was  claimed;  that  consequently  appellant  could  not  be 
liable  under  count  A.,  and  that  the  Child  Labor  Act  of 
Illinois,  on  which  counts  B.  and  C.  are  based,  affects 
the  liability  of  a  defendant  for  an  injury  to  a  minor 
under  the  prohibited  age  who  is  working  in  or  about 
the  defendant's  premises  only  when  the  relation  of 
master  and  servant  exists  between  such  defendant  and 
such  minor. 

The  jury  returned  a  verdict  simultaneously  finding 
the  defendant,  the  Philadelphia  &  Reading  Coal  &  Iron 
Company,  guilty,  and  the  defendant,  Michael  M.  Con- 
nery,  not  guilty.    (Rec.  56.) 

The  defendant  Company  filed  a  written  motion  for 
a  new  trial,  specifying  as  grounds  for  the  same  that 
the  verdict  was  against  the  law  and  the  evidence ;  that 
it  was  not  sustained  by  the  evidence ;  that  the  damages 
were  excessive;  that  the  court  erred  in  not  giving  a 
peremptory  instruction  in  favor  of  the  defendant  Com- 
pany; that  it  erred  in  ruling  upon  evidence,  in  giving 
and  refusing  instructions  and  in  overruling  the  de- 
fendant's motion  for  a  continuance,  heretofore  de- 
scribed. 
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The  assignments  of  error  in  this  court  repeat  these 
complaints  and  add  allegations  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial  and  the  motion 
in  arrest  of  judgment,  and  in  entering  judgment  on 
the  verdict. 

The  facts  developed  by  the  evidence  were  these : 
The  defendant  corporation  at  the  time  of  the  acci- 
dent was  a  coal  mining  and  coal  selling  corporation.  It 
mined  coal  in  Pennsylvania,  brought  it  in  vessels  to  a 
dock  and  coal  yard  in  Chicago  and  here  sold  it.  In  the 
yard  the  coal  was  cleaned,  screened,  stored,  and  from 
the  yard  it  was  sold  and  hauled  away.  In  this  yard  at 
the  edge  of  the  river  about  35  feet  above  the  water 
was  a  platform  about  22  feet  wide  and  about  200  feet 
long.  From  the  platform  eight  or  ten  runs  with  tracks 
upon  them  extended  back  on  the  same  level  to  the  coal 
bins  in  the  storage  sheds.  On  the  edge  of  the  platform 
were  three  masts,  each  with  a  boom,  about  30  feet  long 
and  a  foot  in  diameter  attached,  on  Vhich  booms, 
blocks  and  falls  were  rigged,  and  by  means  of  these 
derricks  the  coal  was  unloaded  from  vessels  lying  at 
the  dock,  of  course  by  the  means  of  steam  power. 
Buckets  were  lowered  into  the  holds  of  the  boats,  filled, 
hoisted  to  the  platform,  swung  in  and  dumped  into 
small  coal  cars  standing  on  the  platform.  These  cars 
were  then  pushed  by  men  along  the  platform  and  along 
tracks  on  the  runs  to  the  storage  bins  and  dumped. 
This  work  had  been  carried  on  for  at  least  sixteen 
years  in  that  way.  At  the  time  of  the  accident  involved 
here  there  were  fourteen  or  fifteen  men  hoisting, 
dumping  and  pushing  cars  on  this  platform.  Other 
men  were  at  work  in  the  vessel  which  was  unloading. 
The  platform  was  occupied  by  workmen  only  when  a 
boat  was  unloading,  which,  however,  as  the  yard  was 
a  large  one  (sometimes  as  many  as  sixty  men  being 
engaged  in  it  in  loading  cars  and  wagons),  must  have 
been  frequently.   It  had  been  for  at  least  sixteen  years 
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customary  for  the  men  on  the  platform  working  at  the 
dusty  business  of  hoisting,  pushing  and  dumping  an- 
thracite coal  to  have  ^'a  water  boy'*  to  bring  them 
water  in  cans  or  tin  buckets  from  a  hydrant  in  a  barn 
next  to  the  office  in  the  yard.  The  water  would  be 
drawn  into  cans  at  the  hydrant,  taken  by  the  water 
boy  up  a  pair  of  winding  stairs,  then  along  a  pair  of 
planks  to  the  "runs"  and  along  the  *'runs"  to  the 
platform.  The  men  employed  on  the  platform  paid 
the  boy  according  to  an  agreement  they  might  make 
with  him  and  among  themselves.  This  payment  was 
made  when  the  men  themselves  received  their  pay  for 
the  hours  they  had  worked  on  the  unloading  job,  and 
for  many  years  (one  witness  says  eighteen)  these 
''water  boys"  were  paid  by  men  outside  the  office  door. 
There  is  evidence  that  the  plaintiff  when  engaged  in 
the  carrying  of  water  as  ''a  water  boy,"  as  herein- 
after described,  also  carried  beer  at  times  to  the  men 
on  their  speoial  order,  the  men  giving  him  the  money 
to  buj  it  outside  the  yard. 

In  argument  to  the  court  below,  as  shown  by  the  bill 
of  exceptions,  counsel  for  the  defendant  Company 
said:  ''Besides  bringing  water  he  was  there  for  the 
purpose  of  bringing  beer.  That  is  really  why  the  boy 
was  there.  *  *  *  We  didn't  want  to  have  beer  on  the 
premises,  but  under  the  Union  rules  the  men  say  they 
are  entitled  to  it  and  we  would  have  a  strike  on  our 
hands  if  we  refused  to  let  them  have  beer. ' ' 

This  statement  was  repeated  in  the  oral  argument  of 
the  cause  in  this  court.  No  evidence  on  the  position 
taken  or  rules  made  by  the  Company  on  this  subject 
was  introduced,  however,  by  either  party. 

October  6,  1903  the  plaintiff,  John  PurteU,  was  be- 
tween eleven  and  twelve  years  old  and  a  school  boy. 
As  he  was  going  along  through  or  to  a  street  (Lumber 
street),  which  runs  through  the  coal  yard,  a  man  who 
was  pushing  a  car  on  one  of  the  runs  called  down  to  him 
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and  asked  him  if  he  wanted  a  job  *'for  a  couple  of 
days,  until  the  boat  is  out. ' '  Either  the  character  of 
the  **work^'  was  mentioned  (which  does  not  appear 
from  the  evidence),  or  the  boy  knew  it  from  previous 
observation,  for  he  went  home,  procured  a  couple  of 
cans  and  went  back  to  the  yard  and  platform.  Some 
of  the  men  showed  him  where  to  get  the  water,  and  he 
worked  that  day  and  part  of  the  next.  He  brought 
water  in  cans,  medium  sized  dinner  buckets,  and  would 
place  them  on  an  unused  part  of  the  platform  at  the 
south  end  and,  as  he  testified,  * '  Some  of  the  men  would 
be  at  the  end  of  the  shed  and  some  men  would  be  hoist- 
ing, and  they  couldn't  all  get  a  drink  at  once.  They 
would  come  one  at  a  time  and  generally  from  the 
south  end  of  the  platform.  I  had  some  cans  full  of 
water,  and  whenever  they  wanted  a  drink  they  would 
call  me  and  I  would  hand  them  the  can.  Some  fellow 
up  there  would  beckon  me  and  I  would  go  over  and 
see  what  he  wanted.  I  would  go  along  the  platform, 
not  out  on  the  run.  When  I  was  not  actually  carry- 
ing water  I  sat  down  on  a  biench  back  enough  from  the 
end  of  the  platform  so  I  would  not  get  hurt.  I  came 
back  out  of  the  way  of  these  fellows, — away  in  the  cor- 
ner where  there  was  a  bench  where  you  could  sit 
down.'* 

It  appeared  from  the  testimony  of  one  witness 
(Vogt)  that  the  plaintiff  brought  ''water  principally" 
to  the  men.  Another  witness  (King)  said  that  he 
fetched  him  (King)  beer  two  or  three  times  a  day,  and 
that  he  saw  him  bring  other  men  beer,  but  he  did  not 
know  how  often  and  could  make  no  estimate  of  the 
comparative  amount  of  time  plaintiff  occupied  in 
bringing  the  two  beverages  respectively. 

The  bench  on  which  the  plaintiff  sat  was  at  the  west 
end  and  at  about  the  middle  of  the  width  of  the  plat- 
form. While  he  was  sitting  there,  putting  his  pails 
together,  a  boom  upon  one  of  the  masts  swung  around 
and  the  block  attached  to  the  fall,  made  of  wood  and 
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metal  and  weighing  about  fifty  pounds,  struck  the 
plaintiff  in  the  back  and  knocked  him  over  the  plat- 
form twenty-five  feet  or  more  to  the  deck  of  the  boat 
below.  The  injuries  he  received  will  be  hereafter  de- 
scribed. 

Of  the  three  derricks  or  masts  with  booms  attached 
before  mentioned  only  two  were  in  use  on  this  day. 
The  westerly  one,  the  one  nearest  therefore  to  where 
the  plaintiff  sat  when  at  rest,  was  the  idle  one.  There 
was  a  strong  wind  blowing.  **It  was  a  very  windy 
day,"  one  of  the  witnesses  testified.  The  boom  on 
this  idle  mast  had  been  tied  in  the  morning  by  one 
Humphrey  McCarthy,  an  employe  of  the  defendant 
Company  (whose  status  as  such  employe  is  a  matter 
of  dispute),  to  a  post  of  the  shed.  It  was  tied  by  a 
marline  string  attached  to  the  fall,  McCarthy  says. 
A  marline  string  is  a  strand  out  of  the  end  of  a  rope 
such  as  is  generally  used  to  wind  around  ropes  and 
cables  to  keep  them  from  fretting.  It  is  described 
by  one  witness  as  **a  raveling  of  the  rope — a  piece  of 
string  about  the  size  of  a  lead  pencil,"  and  by  still 
another  as  ' '  old  and  worn  and  about  the  size  of  a  lead 
pencil. ' ' 

The  boom  had  been  noti«ced  by  this  witness  before 
that  time  swinging  to  and  fro  four  or  five  feet.  The 
string  was  evidently  not  strong  enough  to  hold  the 
boom  in  the  wind.  It  broke  between  the  fall  and  the 
post,  and  the  block  swung  out  about  thirty  feet  and 
struck  the  plaintiff  in  the  back  as  stated. 

The  injuries  which  plaintiff  received  were  very  se- 
vere— perhaps  not  overstated  by  the  plaintiff's  coun- 
sel in  the  proposition  of  his  argument  that  to  his  arms 
they  were  the  most  severe  that  could  happen  short  of 
amputation  of  both  of  them.  They  were  a  double 
compound  comminuted  fracture  of  both  forearms  in 
the  neighborhood  of  the  wrist  and  a  fracture  at  the 
elbow  of  the  ulna  besides.  The  wounds  were  infected 
and  the  patient  suffered  great  pain  for  a  year,  during 
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which  he  was  in  the  Cook  Comity  Hospital  and  for 
two  or  three  months  thereafter.  At  the  end  of  that 
time  the  wounds  healed.  There  were  two  operations, 
the  first  immediately  after  the  plaintiff's  removal  to 
the  hospital.  After  that  the  arms  were  placed  in  casts 
which  had  to  be  removed  because  of  the  infection  after 
some  weeks.  The  wounds  were  then  dressed  for  six 
or  seven  months,  and  then  a  further  operation  was 
necessary.  After  this  the  wounds  were  dressed  again 
until  they  finally  healed.  The  permanent  deformity 
of  the  arms  and  the  effect  upon  the  use  of  the  arms 
and  hands  is  also  great.  The  right  wrist  is  abso- 
lutely ankylosed,  and  is  immovable.  Both  arms  rire 
shortened  and  deformed,  the  hands  are  smaller  than 
normal,  growth  having  been  interfered  with.  There 
is  some  motion  in  the  left  wrist,  but  it  is  abnormal. 
In  the  right  arm  the  ulna  does  not  articulate  with  any 
of  the  bones  of  the  wrist.  The  grip  of  both  hands  is 
small.  The  fingers  can  only  be  brought  down  to  touch 
the  palm  without  closing  solidly.  There  is  no  hope 
of  improvement,  and  at  the  time  of  the  trial  six  years 
after  the  accident,  the  plaintiff  kept  straps  on  both 
wrists  to  strengthen  them  and  a  bandage  on  his  right 
hand  to  keep  the  strap  from  cutting  it. 

The  stress  of  the  defence  in  this  case  is  placed  on 
the  proposition  that  there  was  no  evidence  under  any 
of  said  counts  warranting  a  verdict,  and  that  in  conse- 
quence a  peremptory  instruction  for  both  defendants 
should  have  been  given. 

To  first  discuss  this  contention  as  a  whole  will  de- 
crease or  altogether  dispense  with  the  necessity  of 
detailed  comment  on  the  subsidiary  questions  raised 
concerning  the  instructions  which  were  given  and  the 
rulings  on  evidence. 

As  to  count  A.,  the  proposition  rests  on  the  claim 
that  plaintiff  was  a  mere  licensee,  to  whom  the  defend- 
ant Company  was  under  no  other  duty  than  to  abstain 
from  wilfully  injuring  him,  and  the  alternative  claim 
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that  if  he  were  in  any  sense  an  employe,  and  thus  more 
than  a  licensee,  the  negligence  proven,  if  any,  was  so 
clearly  that  of  a  fellow  servant  that  the  court  should 
have  so  held  as  a  matter  of  law. 

We  cannot  agree  with  either  of  these  conclusions. 
The  facts  above  detailed  show  clearly,  to  our  mind, 
that  for  many  years  there  was  a  custom,  which  must 
have  been  well  known  to  the  persons  responsible  for 
the  conduct  of  the  defendant's  plant  for  the  *'car 
pushers''  and  others  in  their  very  exacting  and  dusty 
work  of  handling  coal,  to  employ  a  ''water  carrier" 
who  should  keep  them  all  supplied  with  this  necessity 
of  their  situation  and  who  sometimes  also  was  ex- 
pected to  go  for  beer  at  the  behest  of  individuals  who 
might  especially  entrust  him  with  that  errand.  It 
would  seem  probable  that  this  custom,  if  it  may  be  so 
called,  of  these  ''water  boys"  sometimes  carrying 
beer  which,  as  defendant  claims  in  argument  was  in- 
sisted on  by  the  workmen's  union  as  a  right,  the  de- 
nial of  which  would  precipitate  a  strike, — tends  to  ex- 
plain why  the  Company,  desiring  not  to  be  the  active 
factor  in  furnishing  the  beer,  but  desiring  equally  to 
avert  a  strike,  allowed  the  practice  to  grow  up,  which 
was  unequivocally  proven,  of  allowing  the  men  to  em- 
ploy and  pay  the  "water  boys"  rather  than  to  engage 
them  itself.  However  this  may  be,  the  knowledge  of 
the  defendant  Company  of  the  custom,  existing  for 
years,  and  the  consequent  implied  invitation  of  the 
Company  to  the  plaintiff  to  come  on  its  premises, 
seems  to  us  well  established.  We  think  this  deduc- 
tion from  reason  is  fortified  also  by  authority  in  this 
State.  Atkins  v.  Lackawanna  Transportation  Com- 
pany, 182  111.  237;  Illinois  Central  E.  R.  Co.  v.  Hop- 
kins,  200  111.  122. 

The  citations  made  bv  defendant's  counsel  from 
other  courts  are  not  of  equal  authority,  and  we  think, 
moreover,  have  been  successfully  distinguished  by  the 
plaintiff  in  his  argument. 
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We  do  not  think,  on  the  other  hand,  that  the  point 
made  by  the  defendant  that  the  ** water  boy**  in  its 
yards  was  a  ^* luxury*'  and  not  a  ''necessity,**  and  that 
therefore  the  eases  above  cited  from  the  Supreme 
Court  of  Illinois  are  not  controlling,  is  well  taken. 
The  theory  that  each  man  engaged  in  dumping  and 
pushing  cars  on  the  platform  could,  without  objection 
from  his  employer,  go  over  the  runs,  down  and  up 
stairs  and  back  over  runs  to  his  work  again  whenever 
he  needed  a  drink,  or  even  when  he  wanted  to  fill  his 
pail,  to  be  set  at  some  safe  distance  on  the  platform 
from  his  work  and  resorted  to  on  occasion,  does  not 
appeal  to  us  as  reasonable.  At  all  events,  it  was  not 
the  system  adopted,  and  the  Company  will  be  held  by 
us  to  have,  with  full  knowledge  or  means  of  knowl- 
edge, tolerated  and  encouraged  another  method.  We 
hold  that  the  plaintiff  was  an  invited  person  in  the 
defendant's  yard,  doing  work  there  with  its  consent 
and  knowledge.  Under  these  circumstances  we  also 
hold  that  the  use  by  the  plaintiff  of  the  platform  and 
of  that  part  of  it  occupied  by  him  when  he  was  struck, 
and  the  manner  of  the  said  use  was  both  ''acquiesced 
in**  by  the  defendant  Company,  and  was  "in  accord- 
ance with  the  intention  and  design  with  which  the 
place  was  adapted  and  prepared  or  allowed  to  be  so 
used.**  Therefore,  the  defendant  Company  "assumed 
an  obligation  that  the  premises  were  in  a  safe  condi- 
tion, suitable  for  such  use,  and  for  a  breach  of  this 
obligation  was  liable  in  damages  to  a  person  injured 
thereby.**  We  have  quoted  this  language  from  the 
opinion  of  Chief  Justice  Bigelow  of  Massachusetts  in 
the  case  cited  by  appellant  as  a  leading  one — Sweeny 
V.  Old  Colony  and  Newport  Eailroad  Company,  10 
AUen,  368. 

We  think  it  was  negligence  to  leave,  in  a  high  wind, 
the  block  and  the  boom  from  which  it  hung  so  unse- 
cured or  insufficiently  secured  that  it  was  likely  to 
swing  out  over  a  considerable  arc  and  do  the  mischief 
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complained  of  here.  Nor  do  we  think  it  can  be  suc- 
cessfully urged  that  it  was  the  negligence  of  a  fellow 
servant  of  the  plaintiff.  Even  assuming — contrary 
to  the  contention  of  the  defendant,  so  vigorously 
pressed  in  other  divisions  of  its  argument — that  the 
plaintiff  by  being  employed  by  the  defendant's  em- 
ployes became  in  a  sense  an  employe  of  the  defendant, 
a  '^ sub-employe,"  as  the  plaintiff  contends,  it  does  not 
follow  that  the  negligence  complained  of  was  the  neg- 
ligence of  a  fellow  servant.  The  duty  which  the  law 
imposed  on  the  defendant  Company  to  the  plaintiff  on 
inviting  him  to  do  his  work  on  its  premises,  is  de- 
scribed by  count  A.  of  the  declaration  to  be  ''to  furnish 
the  plaintiff  a  reasonably  safe  place  in  which  to  per- 
form said  work. ' '  This  is  a  primary  duty,  not  to  be 
delegated  and  to  which  the  fellow  servant  doctrine 
does  not  apply;  and  the  declaration  therefore  prop- 
erly, on  the  plaintiff's  theory  of  the  case,  charged  the 
default  to  be  that  of  defendant  and  omitted  any  aver- 
ment that  the  negligence  complained  of  was  not  the 
negligence  of  a  fellow  servant.  Himrod  Coal  Co.  v. 
Clark,  197  111.  514;  Libby,  McNeil  &  Libby  v.  Scherman, 
146  111.  540,  549. 

The  negligence  was  originally  described  in  count  A 
of  the  declaration  as  follows :  '' the  defendants  *  *  * 
suffered  the  said  derrick,  booms  and  tackle,  which  were 
not  then  and  there  in  use  for  hoisting  to  remain  noti 
reasonably  securely  tied  or  fastened,"  and  this  was 
still  the  gist  of  the  negligence  charged  after  the  alle- 
gation had  been  amended  by  adding  to  it  the  words 
(describing  more  particularly  the  exact  condition  of 
the" tackle)  ''but  on  the  contrary  fastened  insecurely 
with  a  weak,  insecure,  worn  out  and  rotten  fastening, 
which  was  very  liable  to  come  loose  at  any  time." 
The  real  negligence  was  not  in  fastening  it  in  any  man- 
ner; it  was  in  leaving  it  insecurely  fastened.  This 
the  defendant  did,  nor  does  it  appear  that  such  fasten- 
ing as  Humphrey  McCarthy  did,  or  such  as  he  ought 
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to  have  done  if  he  did  any,  was  in  the  especial  line  of 
his  duty.  If  we  are  to  accept  the  position  strenuously^ 
contended  for  by  the  defendant,  he  was  a  mere  lab- 
orer; but  even  if  he  were  a  foreman,  as  he  himself 
swore  and  the  plaintiff  contends,  and  if  a  foreman  was 
a  fellow  servant  of  the  ** water  boy,"  the  defendant 
cannot  avoid  its  liability  by  any  theory  which  devolved 
solely  upon  such  foreman  * '  the  use  of  reasonable  care 
to  keep  the  platform  a  reasonably  safe  place  to  work 
on." 

Nor  do  we  think  that  the  doctrine  of  assumed  risk 
has  any  place  in  this  case.  Count  A  of  the  declara- 
tion alleges  that  the  *' plaintiff  by  reason  of  his  inex- 
perience and  tender  years  was  unaware  of  and  did  not 
appreciate  the  said  risk  of  injury,"  and  this  was  one 
of  the  allegations  recited  in  the  first  instruction  of  the 
court,  as  to  which  the  jury  were  told  the  plaintiff  must 
prove  his  case  by  a  preponderance  of  the  evidence. 

The  theory  that  plaintiff  was  guilty  of  '*  contribu- 
tory negligence"  or  '* assumption  of  risk"  is  untenable. 
The  jury  would  not  have  been  justified  in  so  finding. 
The  plaintiff,  without  reference  to  his  youth  even, 
would  have  had  no  duty  of  inspection,  but  only  of  ob- 
servation. Illinois  Steel  Co.  v.  Mann,  100  111.  App. 
367. 

We  hold  that  the  peremptory  instruction  was  prop- 
erly refused  and  that  it  would  have  been  properly  re- 
fused had  count  A.  stood  alone  in  the  declaration,  and 
as  we  hold  further,  as  can  be  seen  from  the  resume 
of  facts  which  we  have  given  and  from  what  we  have 
hereinbefore  said,  that  the  jury  were  justified  in  find- 
ing the  issues  for  the  plaintiff  on  this  count,  it  be- 
comes of  less  importance  to  discuss  counts  B.  and  C, 
and  the  liability  of  the  defendant  corporation  under 
their  allegations.  But  as  they  are  involved  in  the 
errors  assigned  as  to  instructions,  we  will  advert  to 
them.  These  counts  depend  on  the  Child  Labor  Act 
of  Illinois,  and  if  they  are  good  and  sustained  by  the 
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evidence  they  removed  from  the  jury,  under  the  doc- 
trine of  our  Supreme  Court  in  Strafford  v.  Eepublic 
Iron  and  Steel  Company,  238  111.  371,  expressed  in  the 
case  at  bar  by  the  trial  judge  in  his  2nd  and  3rd  in- 
structions, any  question  of  the  negligence  of  either 
plaintiff  or  defendant,  except  the  negligence  of  the  de- 
fendant company's  *' permitting  and  suffering'^  the 
plaintiff,  who  was  under  fourteen  years  of  age,  to  work 
on  its  premises.  These  two  instructions,  however, 
leave  to  the  jury  the  question  whether  the  defendant 
corporation  was  possessed  of  either  ''a  manufactur- 
ing establishment,  factory  or  workshop'^  or  **a  mer- 
cantile establishment" — ^these  being  the  descriptions 
of  the  defendant's  yard  where  the  accident  occurred, 
respectively  given  in  the  counts  B.  and  C,  to  bring  it 
within  the  provisions  of  the  Child  Labor  Act. 

The  appellant's  claim  that  this  was  injurious  error 
to  it  is  unfounded.  It  may  indeed  have  been  hardly 
a  question  for  a  jury,  considering  the  evidence.  There 
could  be  no  reasonable  answer  to  it  but  in  the  affirma- 
tive, in  both  its  branches. 

And,  indeed,  by  the  fourth  instruction  which  he  have 
hereinbefore  recited,  the  trial  judge,  in  view  of  the 
fact  that  there  was  no  contradiction  in  the  evidence 
that  *' products"  (to-wit,  coals)  ''were  cleaned  and 
stored ' '  in  the  yard,  must  be  held  to  have  informed  the 
jury  that  they  must  hold  that  yard  to  be  ''a  manufact- 
uring establishment,  factory  or  workshop."  He  was 
justified  in  doing  so. 

The  Act  ''To  regulate  the  employment  of  Children 
in  the  State  of  Illinois, ' '  approved  June  9,  1897,  by  its 
8th  section  expressly  declares  that  the  words  "manu- 
facturing establishment,  factory  or  workshop,  as  used 
in  this  Act  shall  be  construed  to  mean  any  place  where 
goods  or  products  are  manufactured  or  repaired,  dyed 
cleaned  or  sorted,  stored  or  packed,  in  whole  or  in 
part,  for  sale  or  for  wages,  and  not  for  the  personal 
use  of  the  maker  or  his  or  her  family  or  employer." 
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We  are  of  opinion  that  this  section  of  the  Act  of 
1897  is  still  in  force  and,  moreover,  although  it  applies 
by  its  strict  terms  only  to  that  Act,  it  must  be  consid- 
ered as  furnishing  a  definition  for  the  same  words  in 
the  similar  revising  Act  of  the  same  title,  approved 
May  15,  1903. 

The  evident  purposes  of  the  Act  of  1903  are  better 
to  define  the  extra-hazardous  occupations  from  which  by 
the  Act  of  1897  the  legal  employment  of  youths  b 
tween  fourteen  and  sixteen  were  withdrawn,  to  pro- 
vide further  conditions  in  the  nature  of  prior  school 
attendance  and  teaching  in  case  of  the  employment  at 
all  of  such  persons,  to  shorten  the  hours  allowed  for 
children's  work,  and  to  provide  more  efficient  ma- 
chinerv  for  the  enforcement  of  the  Act.  The  Act  of 
1903  was  in  nowise  intended  otherwise  to  repeal  or 
conflict  with  the  law  of  1897,  and  while  expressly  re- 
pealing a  Child  Labor  Act  of  1891,  it  does  not  mention 
the  Act  of  1897.  Nothing  is  better  settled  in  the  con- 
struction of  statutes  than  the  rule  thus  stated  (with  ci- 
tations) in  the  American  &  Eng.  Ency.  of  Law:  ''Stat- 
utes,'' vol.  26,  p.  611:  ''Words  in  a  subsequent  Act 
are  to  be  given  the  recognized  meaning  they  had  in  a 
former  Act  in  pari  materia  in  the  absence  of  anything 
to  show  a  contrary  intent. ' ' 

But  if  there  were  any  doubt  on  the  question  whether 
the  defendant's  coal  yard  were  "a  manufacturing  es- 
tablishment, factory  or  workshop,"  there  would  be 
none  that  it  was  "a  mercantile  institution."  It  is 
certainly  an  "institution."  "Mercantile"  is  defined 
by  the  Century  Dictionary  and  by  Webster's  alike  as 
"pertaining  to  trade,"  "commercial."  How  a  coal 
yard,  to  which  great  quantities  of  coal  mined  by  its 
owner,  are  brought,  in  which  they  are  stored  and  from 
which  and  in  which  they  are  sold,  can  escape  the  defini- 
tion of  a  mercantile  establishment,  we  cannot  see. 

There  is,  however,  a  question  raised  by  the  appel- 
lant more  serious  than  those  above  mentioned,  as  to 
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the  application  of  the  Child  Labor  Act  to  the  case  at 
bar  and,  consequently,  as  to  the  suflSciiency  of  the 
counts  B.  and  C.  and  as  to  the  accuracy  of  the  first 
three  instructions.  The  appellant  contends  that  the 
Child  Labor  Act  does  not  so  apply  in  personal  injury 
cases  as  to  bring  a  case  like  the  one  at  bar  within  the 
doctrine  of  the  Strafford  case  {supra)  and  of  the  in- 
structions of  the  trial  judge  in  this  case,  that  any  in- 
jury received  by  a  child  within  the  prohibited  age 
which  can  be  traced  to  his  being  unlawfully  '*  em- 
ployed, permitted  or  suffered  to  work'^  in  the  ''mer- 
cantile institution "  or  ' '  manufacturing  establish- 
ment,'^ ''factory"  or  "workshop"  of  the  defendant, 
renders  the  defendant  liable  without  reference  to  In's 
negligence  or  to  the  care  of  the  plaintiff.  It  insists 
that  to  bring  a  case  within  this  doctrine  there  must  be 
an  employment  by  the  defendant ;  that,  in  other  words, 
the  relation  of  "master  and  servant"  must  exist  be- 
tween the  defendant  and  the  plaintiff.  This  conten- 
tion is  urged  and  resisted  strongly  by  the  respective 
parties  in  this  case. 

The  first  section  of  the  Act  of  1903  provides  "that 
no  child  under  the  age  of  fourteen  years  shall  be  em- 
ployed, permitted  or  suffered  to  work  at  any  gainful 
occupation  *  *  *  in  any  mercantile  establishment," 
etc. 

We  think  that  the  better  reason  would  seem  to  be  on 
the  side  of  the  position  that  in  supplementing  the  word 
"employed"  with  the  words  "permitted  or  suffered" 
in  this  first  section  of  the  Act,  the  Legislature  intended 
to  place  on  the  proprietors  of  an  establishment  like  the 
one  involved  here,  the  responsibility  of  keeping  out  of 
any  laboring  function  on  his  premises  a  child  within 
the  prohibited  age.  If  this  be  so,  the  same  doctrine 
in  regard  to  liability  for  injuries  received  by  one 
wrongfully  "permitted"  or  "suffered"  to  work  by  a 
defendant  should  prevail  as  is  applied  to  one  who  is 
wrongfully  ' '  employed ' '  to  work  by  him.      Such  a  con- 
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struction  of  similar  Acts  has  been  adopted  by  English 
and  other  courts,  and,  in  the  absence  of  any  decision  on 
the  question  by  the  Supreme  Court  of  Illinois,  is  the 
one  which  we  prefer  to  give.  It  tends  to  the  evident 
purpose  of  the  Act — the  protection  of  children  of  ten- 
der age  from  dangers  to  which  they  ought  not  to  be 
subjected. 

We  are  not  deciding  in  this  case  that  the  accidental 
presence  of  a  child  in  a  proprietor's  establishment, 
and  his  incidentally  engaging  in  some  work  there,  will 
necessarily  render  the  proprietor  liable  for  any  injury 
the  child  may  happen  to  receive  on  the  premises.  This 
case,  even  in  the  aspect  we  are  now  discussing  (relat- 
ing to  liability  under  counts  B.  and  C.)  does  not  call 
for  any  decision  wider  in  its  scope  than  the  statement 
that  the  relation  of  master  and  servant  need  not  have 
technically  existed  between  the  defendant  and  the 
plaintiff  herein,  to  render  the  defendant  liable.  The 
long  continued  custom,  the  reasonable  necessity  by  the 
laborers  for  frequent  draughts  of  water  or  other  liquid 
during  their  particular  work,  the  fact  that  plaintiff 
had  been  carrying  on  his  auxiliary  or  subsidiary  em- 
ployment for  a  day  or  more  in  places  where,  in  the  or- 
dinary course  of  business,  accredited  representatives 
of  the  defendant  would  naturally  have  seen  him,  are 
all  to  be  considered,  and,  by  the  complained  of  instruc- 
tions which  relate  to  these  counts,  were  impliedly  and 
practically  brought  to  the  attention  of  the  jury.  It 
was  only  in  case  they  believed  from  the  evidence  that 
the  defendant  '^negligently  and  knowingly  permitted 
and  suffered  the  plaintiff  to  work,''  etc.,  or  in  case  they 
believed  from  the  evidence  that  plaintiff  worked  on  the 
premises  of  the  defendant  '4n  such  manner  and  for 
such  time  that  by  use  of  reasonable  care  defendant 
would  have  known  thereof  in  time  before  the  injury  by 
reasonable  care  to  prevent  plaintiff  from  so  working 
there,"  that  they  were  to  find  the  defendant  guilty  on 
counts  B.  and  C.  of  the  declaration. 
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We  do  not  think  that  the  instructions  incorrectly 
stated  the  law  or  are  obnoxious  to  the  objections  urged 
against  them. 

The  refusal  of  the  instructions  tendered  by  the  de- 
fendant was,  under  the  views  that  we  have  expressed, 
justified.  They  proceeded  upon  a  fallacious  theory. 
They  would  have  been  misleading.  The  question  in- 
volved needed  for  its  solution  the  consideration  of  other 
factors  than  those  to  which  the  refused  instructions 
called  attention.  They  are  the  things  immediately 
hereinbefore  mentioned  as  impliedly  or  practically  pre- 
sented to  the  jury  by  the  instructions  which  were  given 
and  are  attacked.  It  is  not  our  opinion  that  the  Com- 
pany could  become  liable  only  through  the  knowledge 
of  Michael  Connery,  or  that  counts  B.  and  C.  are  so 
framed  as  to  make  such  knowledge  indispensable  to 
liability  under  them. 

Our  conclusions  already  expressed  leave  for  consid- 
eration, except  as  to  the  amount  of  the  damages  as- 
sessed by  the  verdict,  only  the  alleged  errors  in  the 
admission  of  evidence  and  in  the  denial  of  a  continu- 
ance on  the  amendment  of  the  declaration  at  the  trial. 

We  do  not  think  they  are  well  assigned.  It  cer- 
tainlv  was  material  and  relevant  to  the  issues  involved 
to  show  the  usual  and  long  continued  habit  of  the  men 
in  the  yard  about  a  '* water  boy."  It  threw  light,  not  on 
the  knowledge  of  the  age  of  the  plaintiff,  but  on  the  re- 
lations between  the  plaintiff  and  defendant  and  of  the 
probable  knowledge  by  the  defendant  of  the  capacity 
in  which  the  plaintiff  was  acting  and  its  implied  per- 
mission therefor.  The  use  of  the  word  ** custom"  in 
connection  with  it  did  not  render  it  any  more  objec- 
tionable than  had  the  term  been  '* practice"  or  ^'us- 
age. ' ' 

Once  the  knowledge,  permission  and  approval  of  the 
defendant  corporation  as  to  the  presence  of  the  plain- 
tiff on  its  premises  and  his  labor  thereon  in  a  gainful 
occupation,  were  established,  the  age  of  the  child  be- 
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came  a  matter  which  it  must  ascertain  at  its  peril 
American  Car  Co.  v.  Armentraut,  214  111.  509. 

The  denial  of  the  continuance  prayed  for  when  the 
amendment  of  the  three  counts  was  made  eliminating 
the  statement  that  Connery  was  ^* foreman"  as  well  as 
** superintendent,"  and  adding  the  allegation  ''that 
one  Humphrey  McCarthy  was  then  and  there  in  the 
employ  of  defendant  as  foreman  of  the  said  yard  un- 
der the  said  Connery,"  was  a  matter  of  judicial  dis- 
cretion. It  would  not  have  been  error  to  allow  the 
motion,  and  it  was  not  error,  in  our  opinion,  to  deny  it. 

The  amendment  does  not  seem  to  us  one  that  it  was 
necessary  to  make.  It  was  apparently  done  in  fear 
of  a  variance,  after  there  had  been  testimony  that 
McCarthy  was  ''foreman."  We  do  not  think  there 
would  have  been  any  material  variance  had  the  declara- 
tion remained  unaltered.  We  think  that  under  the 
declaration  as  it  stood,  the  plaintiff  was  entitled  to 
show  either  express  notice  to  an  agent  or  to  agents 
of  the  Company  of  his  presence  and  occupation,  or  to 
show,  as  one  of  the  given  instructions,  as  previously 
recited,  puts  it,  "that  plaintiff  worked  on  the  Com- 
pany's premises  at  a  gainful  occupation  in  such  man- 
ner and  for  such  time  that  by  the  use  of  reasonable 
care  the  defendant  would  have  known  thereof  in  time 
to  prevent  the  accident."  In  this  view  we  do  not 
think  it  was  reversible  error  to  refuse  to  continue  the 
cause  to  allow  defendant  to  procure  witnesses  to  con- 
tradict the  assertion  of  McCarthy  that  he  was  "a 
foreman." 

The  amount  of  the  verdict  has  given  us  much 
thought.  Terribly  severe  as  the  injuries  were  in  their 
immediate  and  temporary  effects,  they  were  greatly 
more  important  even  in  their  permanent  ones.  We 
do  not  think  the  size  of  the  verdict  can  be  necessarily 
or  even  probably  attributed  to  "passion  or  preju- 
dice." Therefore  large  as  we  deem  the  verdict — 
larger  than  we  should  have  preferred  to  see  it — we  will 
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not  undertake  to  say  that  it  is  so  excessive  as  to  de- 
mand reversal  and  remandment. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


Praok  J.  Sullivao,  Appellee,  v.  Chicago  City  Railway 

Compaoy,  Appellaot. 

Qen.  No.  15,977. 

■ 

1.  Neoligence — "how  question  whether  violation  of  ordinance  consti- 
tutcSy  determined.  Whether  an  infraction  of  an  ordinance  requiring 
lights  is  a  contributing  cause  of  an  accident,  is  a  question  for  the  jury 
to  determine. 

2.  Negligence — when  ordinance  requiring  lights  inappUcahle,  Such 
an  ordinance  does  not  apply  after  day-break. 

3.  Evidence — how  time  of  day-hreak  estahlished.  The  only  com- 
petent evidence  in  this  case  as  to  the  time  of  day-break  on  a  particular 
day  is  that  adduced  from  the  weather  bureau  oflScials. 

4.  Evidence — what  records  incompetent.  Held,  that  the  records  kept 
by  an  electrical  engineer  in  the  employ  of  the  city  of  Chicago  which 
purport  to  show  when  electric  lights  controlled  from  a  power  houso 
were  shut  off,  were  incompetent. 

5.  Words  and  phrases — *  *  daylrcak*  *  defined.  Day-break  is  the 
dnwn  or  first  appearance  of  light  in  the  morning. 

6.  Appeals  and  ebrors — when  admission  of  erroneous  evidence  will 
not  reverse.  The  admission  of  erroneous  evidence  will  not  reverse  unless 
prejudice  results. 

7.  Instructions — when  refusal  of  correct  will  not  reverse.  The 
refusal  of  a  correct  instruction  will  not  reverse  if  its  substance  was  sub- 
stantially given  in  other  instructions. 

8.  Instructions — approved  form  as  to  damages  in  personal  injury 
case.    An  instruction  upon  this  subject  as  follows,  approved: 

''If  under  the  evidence  and  instructions  of  the  court  the  jury  find 
the  defendant  guilty,  then  in  estimating  the  plaintiff's  damages,  if  any, 
it  will  be  proper  for  the  jury  to  consider  the  effect,  if  any,  of  the  injury 
in  the  past  and  in  the  future  upon  the  plaintiff,  the  use  of  his  arm  and  his 
ability  to  attend  to  his  affairs  generally,  in  pursuing  any  ordinary  calling, 
irsofar,  if  at  all,  as  the  evidence  shows  that  thcFe  have  been  affected 
in  the  paet  and  will  be  affected  in  the  future,  and  also  the  bodUy  pain 
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and  suffering  if  any,  he  sustained  or  will  sustain  as  a  direct  result  of 
said  injury,  and  any  and  all  damages  insofar,  if  at  all,  as  they  are 
alleged  in  the  declaration  and  ehoi^n  by  the  proof  to  be  the  necessary 
and  direct  result  of  the  injury  complained  of." 

9.  Instructions — when  not  erroneous  in  failing  to  identify  issues. 
Held,  that  an  instruction  complained  of  in  this  case  was  not  erroneous 
in  that  it  failed  to  identify  issues  referred  to,  when  construed  in  connec- 
tion with  other  instructions  given. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Marcus  Kavanagh,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  Febru- 
ary 5,  1912.  Behearing  denied  and  opinion  modified  and  refiled  February 
19,  1912. 

Samuel  S.  Page  and  C.  LeRoy  Brown,  for  appellant. 
James  C.  McShane,  for  appellee. 

Mb.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  conrt. 

The  appellant,  the  Chicago  City  Eailway  Company, 
in  this  appeal  seeks  the  reversal  of  a  judgment  against 
it  for  five  thousand  dollars  rendered  by  the  Superior 
Court  of  Cook  county  on  June  26,  1909,  in  favor  of  the 
appellee,  Frank  J.  Sullivan. 

The  judgment  was  in  an  action  6n  the  case  for  per- 
sonal injuries  and  was  rendered  on  the  verdict  of  a 
jury. 

The  occurrence  resulting  in  the  injuries  was  the  col- 
lision, at  about  half  past  six  in  the  morning  of  Janu- 
ary 15,  1908,  of  one  of  the  appellant's  cars  with  a 
wagon  which  the  appellee  was  then  driving  eastward 
on  Forty-seventh  street  in  the  city  of  Chicago.  The 
collision  was  a  ''rear  end''  one,  the  car  running  into 
the  wagon  from  behind.  The  wagon  was  thus  pushed 
around  and  Sullivan  was  thrown  to  the  ground,  where 
the  wheel  of  the  wagon  passed  over  his  arm,  breaking 
it  and  badly  crushing  the  bones  so  that  two  operations 
were  necessary  before  proper  apposition  was  secured. 
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The  arm  is  left  somewhat  deformed  and  without  its 
normal  strength  or  capacity  for  motion. 

One  of  the  forty-three  assignments  of  error  made  by 
the  appellant  asserts  that  'Hhe  verdict  was  excessive,*' 
but  in  its  argument  herein  this  claim  is  not  in  itself 
urged  as  a  ground  for  reversal.  It  is,  however,  in- 
sisted that  the  assessment  of  damages  was  **  extraor- 
dinarily liberal' '  and  that  this  was  proof  of  the  preju- 
dicial and  therefore  reversible  character  of  the  error 
which  appellant  argues  was  committed  in  an  instruc- 
tion concerning  damages,  which  will  be  hereinafter  re- 
ferred to.  We  do  not  think  that  the  damages  were,  in 
view  of  the  injuries  proven  by  the  testimony  of  the 
plaintiff  and  of  the  medical  men  produced  by  him,  so 
large  as  to  show  passion  or  prejudice  or  justify  us  in 
reversing  the  judgment  if  it  be  otherwise  sustainable. 

The  positions  taken  by  the  appellant  against  its  be- 
ing otherwise  sustainable  are  three:  First,  that  it 
and  the  verdict  on  which  it  stands  are  contrary  to  the 
law  and  to  the  clear  weight  of  the  evidence;  second, 
that  the  court  below  erred  in  admitting  incompetent 
evidence ;  and  third,  that  the  court  erred  in  rulings  on 
instructions,  refusing  an  instruction  that  should  have 
been  given  and  giving  several  instructions  that  should 
not  have  been  given. 

The  first  of  these  positions  is  divided  by  appellant 
into  the  claims:  (a)  that  the  weight  of  the  evidence 
proved  that  the  defendant  (by  its  motorman)  was 
guilty  of  no  negligence,  but  exercised  reasonable  care; 
(b)  that  there  were  circumstances  proven  by,  and  un- 
disputed in,  the  evidence  which  show  the  plaintiff  to 
have  been  guilty  of  contributory  negligence  as  a  matter 
of  law;  (c)  that  if  this  be  not  so,  nevertheless  the  clear 
weight  or  preponderaiice  of  the  evidence  on  other  mat- 
ters showed  contributory  negligence. 

The  essence  of  the  defense  under  the  first  of  these 
claims  is  that  under  the  law  a  collision  between  a  street 
car  and  a  vehicle  going  in  the  same  direction  raises  no 
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presumption  of  negligence,  and  that  without  such  pre- 
sumption the  evidence  of  any  negligence  in  the  present 
case  is  lacking  or  is  clearly  overborne  by  the  evidence 
to  the  contrary  eflfect. 

The  declaration  charged  in  general  terms  that  the 
defendant ' '  so  negligently  *  *  *  managed  and  operated 
said  street  car  *  *  *  that  it  ran  against  •  •  *  said 
wagon. ' ' 

The  jury  were  instlructed  at  the  request  of  the  plain- 
tiff that  the  defendant's  car  had  the  right  of  way 
over  other  vehicles  over  the  track  in  question,  but  that 
the  drivers  of  other  vehicles  had  the  right  to  drive 
upon  said  track  provided  they  used  ordinary  care  not 
to  unnecessarily  obstruct  street  cars,  and  that  if  the 
motorman  knew  or  should  have  known  that  other 
vehicles  were  accustomed  to  drive  upon  and  along  said 
track,  it  was  his  duty  to  exercise  ordinary  care  towards 
keeping  a  proper  lookout  for  such  vehicles,  and  to  ex- 
ercise ordinary  care  to  prevent  the  car  from  running 
against  such  vehicles.    (Instruction  2.) 

At  the  request  of  the  defendant  they  were  instructed 
that  if  they  believed  from  the  evidence  that  the  injury 
was  the  result  of  a  mere  accident,  they  must  find  the  de- 
fendant not  guilty  (instruction  12);  that  the  burden 
was  not  on  the  defendant  to  prove  that  it  was  innocent 
of  the  charges  made  against  it,  but  that  the  burden  of 
proving  the  negligence  charged  was  on  the  plaintiff 
(instruction  16) ;  that  the  motorman  in  the  absence  of 
knowledge,  actual  or  within  his  reach,  to  the  contrary, 
had  the  right  to  act  on  the  assumption  that  the  plain- 
tiff would  act  with  due  care  and  caution  and  prudence 
for  his  own  safety  (instruction  18) ;  and  that  by  rea- 
son of  its  convenience  to  the  public  as  a  carrier  of  pas- 
sengers and  because  of  the  inability  of  its  cars  to  turn 
out,  a  street  railway  company  is  vested  between  street 
intersections  with  the  right  of  way  over  other  vehicles 
to  the  portion  of  street  occupied  by  its  tracks  (instruc- 
tion 19) ;  that  there  was  no  presumption  of  negligence 
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against  the  defendant  from  the  mere  fact  alone  that 
the  accident  happened  (instruction  20) ;  that  the  de- 
fendant was  not  bound  to  run  its  cars  in  such  a  manner 
as  would  make  accidents  impossible,  but  only  to  handle 
and  manage  its  cars  in  an  ordinarily  careful  manner 
to  avoid  collisions  with  others  upon  the  street  who 
were  themselves  in  the  exercise  of  ordinary  care  and 
caution  (instruction  21) ;  and  that  the  motorman  was 
not  bound  to  use  the  highest  degree  of  care  and  cau- 
tion possible  to  avoid  coming  in  collision  with  other 
vehicles  upon  defendant's  tracks,  but  only  to  use  or- 
dinary care  to  prevent  such  collisions  (instruction  30). 

We  think  these  instructions  stated  the  law  on  the 
question  of  the  duty  of  the  defendant  and  its  agent 
and  the  alleged  default  therein  claimed  by  the  declara- 
tion as  favorably  to  the  defendant  as  it  had  a  right  to 
ask. 

The  instructions  taken  together  certainly  are  not 
more  stringent  in  laying  down  the  duty  of  the  defend- 
ant than  the  rule  stated  in  North  Chicago  Electric 
Railway  Company  v.  Peuser,  190  111.  67,  that  the 
operator  of  a  street  car  '*must  employ  all  reasonable 
means  to  avoid  injuring  those  whom  he  knows  may 
rightfully  use  that  part  of  the  streets  occupied  by  the 
cars,''  and  they  fail  to  go  so  far  as  the  instructions 
approved  by  this  court  in  Regan  v.  McCarthy,  119 
111.  App.  578,  that  it  is  negligence  in  a  motorman  to 
run  his  car  at  such  a  high  rate  of  speed  that  he  cannot 
stop  it  under  the  circumstances  shown  in  evidence 
within  the  distance  at  which  he  could  see  an  obstruc- 
tion ahead  of  him  on  the  tracks. 

In  the  case  of  Regan  v.  McCarthy  we  held  that 
while  there  might  be  conceivable  circumstances  which 
would  prevent  its  being  conclusive  proof  of  negligence 
that  a  car  was  not  stopped  within  the  time  in  which  it 
could  be  stopped,  there  was  no  objection  to  the  state- 
ment that  it  was  such  proof  of  negligence  that  the  car 
was  being  run  at  a  rate  of  speed  which  rendered  it 
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impossible  to  stop  it  within  the  distance  for  which 
under  any  given  state  of  circumstances  existing  an 
obstruction  ahead  of  it  on  the  tracks  could  be  seen. 

In  the  case  at  bar  we  have  no  hesitation  in  holding 
that  it  was  at  least  a  question  for  the  jury — with  whose 
decision  we  shall  not  interfere — ^whether  the  motorman 
was  not  guilty  of  negligence  in  running  into  the  plain- 
tiff's wagon  under  the  circumstances  shown  by  the  evi- 
dence. We  do  not  think  that  there  is  either  a  lack  of 
evidence  to  that  effect  or  a  clear  weight  of  evidence  to 
the  contrary. 

Another  claim  concerning  the  sufficiency  and  weight 
of  the  evidence  is  that  the  negligence  of  the  defendant, 
even  if  assumed,  does  not  justify  the  verdict  or  judg- 
ment, because  the  plaintiff  was,  as  a  matter  of  law, 
guilty,  under  undisputed  evidence,  of  contributory  neg- 
ligence. Evidence  much  relied  on  to  establish  this 
position  is  that  which,  without  contradiction,  estab- 
lishes the  fact  that  the  plaintiff  was  driving  a  wagon 
which,  at  the  time  of  the  collision,  carried  no  light. 
An  ordinance  of  the  city  of  Chicago  was  introduced  as 
follows : 

*' Lights  on  Vehicles. 

1443.  IIouBs  FOB  Cabbying:  It  shall  be  un- 
lawful for  any  owner  or  driver  of  any  automobile, 
wagon,  truck,  dray,  cart,  carriage,  cab,  omnibus,  bi- 
cycle, motorcycle,  or  other  wheeled  vehicle  to  use  the 
streets  of  the  City  without  having  displayed  until  day- 
break after  the  hour  of  eight  p.  m.  during  the  period 
commencing  with  April  first  and  ending  October  31st 
and  until  daybreak  after  six  p.  m.  during  the  period 
commencing  with  November  first  and  ending  March 
thirty-first,  one  or  more  lights. 

1444.  Penalty:     Any    person    violating    any    of 

the  provisions  of  the  preceding  Section  shall  be  fined 
not  less  than  ten  dollars  nor  more  than  fifty  dollars  for 
each  offense.'' 

In  any  event,  it  would  have  been  for  the  jury  to  say 
whether  an  infraction  of  this  ordinance,  if  it  had  been 
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violated,  was  a  contributing  cause  of  the  accident. 
Kenyon  v.  Chicago  City  Ry.  Co.,  235  111.  406.  It  would 
not  have  been  proper  for  the  court  below,  nor  would  it 
be  proper  for  this  court,  to  declare  it  such  a  contribut- 
ing cause  as  a  matter  of  law. 

The  jury  were,  in  our  opinion,  correctly  and  suffi- 
ciently instructed  as  a  matter  of  law  on  the  nature  and 
effect  of  any  contributory  negligence  of  the  plaintiff; 
but  no  instruction  construing  the  ordinance  nor  specif- 
ically alluding  to  the  effect  of  a  violation  of  it  seems 
to  have  been  asked  or  given. 

The  ordinance  was  objected  to  by  the  plaintiff  when 
offered  in  evidence  by  the  defendant,  but  was  admitted 
over  the  objection.  It  is  probable,  therefore,  that  its 
effect  and  the  effect  of  its  violation  was  brought  by 
argument  before  the  jury.  Whether  they  were  asked 
in  such  argument  to  determine  its  applicability,  we 
cannot  know,  and  it  is  not  material.  If  it  were  held 
applicable  to  the  time — six  thirty  in  the  morning  of 
January  15,  1908 — then,  although  the  question  of  its 
infringement  would  be  settled,  there  would  still  re- 
main open  to  the  jury  the  question  whether  that  in- 
fringement contributed  to  the  injury.  That  question 
would  then,  however,  be  involved  in  our  consideration 
of  the  weight  of  the  evidence.  We  do  not  so  consider 
it  as  the  matter  actually  stands,  for  we  hold  that  the 
ordinance  was  not  applicable  and  therefore  not  vio- 
lated. If  it  were  left  to  the  jury  whether  it  was  '*  day- 
break'' at  the  time  and  place  in  question,  and  if  it 
inheres  in  their  verdict  that  they  found  it  to  be  so, 
their  decision  was  a  correct  one  and  any  other  would 
have  been  unjustifiable.  We  think  indeed  that  the  only 
competent  evidence  on  this  point  was  the  statement  of 
Professor  Cox  of  the  Weather  Bureau,  from  a  scien- 
tific standpoint,  that  daybreak  was  an  hour  and  forty- 
three  minutes  before  sunrise  on  that  day,  and  that  sun- 
rise was  7 :16  a.  m. 
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This  testimony  of  Prof.  Cox  was  indeed  as  to  *' twi- 
light'*  the  first  question  asked  him  being,  *^What  was 
the  length  of  the  twilight  before  sun-up  f  His  answer 
indicating  that  length  was  followed  by  the  question, 
**That  is  the  break  of  day,  you  meanf "  which  he  an- 
swered: '*!  mean  that  one  hour  and  forty-three  min- 
utes before  it  was  sunrise  it  would  be  absolute  dark- 
ness, arid  then  it  gradually  changes  from  that  to  dawn. 
It  commenced  to  get  daylight. ' ' 

But  we  know  of  no  definition  of  '^daybreak"  mater- 
ially differing  from  that  of  the  Century  Dictionary — 
**The  dawn  or  first  appearance  of  light  in  the  morn- 
ing,'*  or  of  Webster — ^'The  time  of  the  first  appear- 
ance of  light  in  the  morning."  This  definition  makes 
*' daybreak"  synonymous  with  the  beginning  of  the 
twilight  described  by  Prof.  Cox  as  occurring  on  Janu- 
ary 15,  1908,  at  5:33  a.  m.,  about  an  hour  before  the 
accident.  We  cannot,  in  construing  a  penal  ordinance, 
make  '* daybreak"  mean  something  extending  the  oper- 
ation of  that  ordinance  beyond  what  the  standard  de- 
finitions of  the  word  would  effect. 

After  ** daybreak"  there  was  no  obligation  under 
the  ordinance  on  the  plaintiff  to  carry  a  light  on  his 
wagon.  Failure  to  do  so  under  some  circumstances 
might  indeed  have  been  justification  for  a  jury's  find- 
ing him  contributorily  negligent.  There  was  left  to  the 
jury,  however,  in  this  case  the  question  of  the  plain- 
tiff's negligence  under  all  the  circumstances,  including 
light  or  darkness  and  the  distance  at  which  objects 
could  be  seen,  the  weather  that  morning,  the  condition 
of  the  street  and  the  snow  or  absence  of  it  therein,  the 
condition  of  the  tracks,  the  alleged  passage  of  a  west- 
bound car,  behind  which  the  plaintiff  says  he  was  at- 
tempting to  pull  out  of  the  way  of  the  east-bound  car 
which  ran  his  wagon  down,  and  the  speed  of  both  ve- 
hicles, as  all  these  things  appeared  and  were  discussed 
by  the  varying  if  not  conflicting  witnesses. 
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It  inhered  in  the  verdict,  given  under  full  instruc- 
tions that  contributory  negligence  would  forbid  the 
plaintiff's  recovery,  that  the  jury  found  from  the  evi- 
dence that  he  was  not  guilty  of  it,  and  we  see  no  rea- 
son to  disturb  that  finding,  either  because  of  the  undis- 
puted absence  of  lights  on  the  wagon  or  because  of  the 
other  grounds  urged  by  the  defendant. 

This  leaves  for  our  consideration  only  the  alleged 
errors  of  the  trial  Judge  during  the  trial. 

The  first  of  these  of  which  complaint  is  made  is  the 
reception  in  evidence  of  a  record  made  by  one  George 
Steadman,  an  electrical  engineer  for  the  city  of  Chi- 
cago, located  at  the  city's  electrical  power  house  at 
6345  Wentworth  avenue  in  Chicago,  which  power  house 
had  been  proven  by  a  previous  witness  to  furnish  street 
electric  lights  on  47th  street  at  the  place  of  the  accident. 
This  record  was  a  record  made  in  writing  each. day  in 
this  power  house  and  thereafter  placed  in  a  book.  It 
purported  to  show  the  time  the  electric  lights  control- 
led from  said  power  house  were  shut  off.  It  would 
seem  from  the  evidence  to  have  been  in  the  nature  of 
a  report  sent  each  day  from  the  power  house  to  the 
city  electrician's  office  at  the  city  hall.  Besides  the 
testimony  of  the  witness  Steadman  and  of  another 
named  Foltz  concerning  the  actual  matters  involved, 
which  were  whether  or  not  the  lights  were  lighted  at 
the  time  of  the  accident,  and  if  not,  the  reason  there- 
for, the  entry  itself  was  read  into  the  record  and 
marked  '^Exhibit  A."  The  transcript  of  the  record 
says :  '  *  Said  original  exhibit  was  part  of  a  book  and 
the  part  admitted  in  evidence  is  set  forth  in  the  preced- 
ing quoted  excerpts  read.  The  book  itself  by  agree- 
ment of  the  parties  did  not  go  to  the  jury."  The  parts 
read  which  were  material  were  *' Number  of  circuit  1'*, 
the  date,  *' 1-15-08"  and  ^^Time  of  turning  off  6:30," 
which  the  witness  explained  meant  that  the  lights  were 
turned  off  on  Circuit  1  on  January  15,  1908,  at  6:30 
a.  m. 
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The  appellee  contends  that  the  admission  of  this 
memorandum  in  evidence  was  justifiable  because  it  was 
a  record  made  by  a  public  officer  in  the  discharge  of  his 
official  duty,  and  that  it  was  competent  and  material  to 
show  conditions  at  the  point  involved  as  well  as  tend- 
ing to  show  that  it  was  ''not  dark,"  by  which  we  sup- 
pose is  meant  that  it  was  after  ''daybreak"  and  pre- 
sumably light  enough  to  see  a  wagon  at  some  distance 
ahead  on  the  tracks.  The  admissibility  of  the  evidence 
on  any  ground  is  denied  by  the  appellant,  and  the  ques- 
tion is  argued  at  length  by  both  parties.  We  are  in- 
clined to  agree  with  the  appellant  that  the  memoran- 
dum as  offered  was  incompetent  and  its  admission  er- 
roneous. But  we  are  not  of  the  opinion  that  the  error 
was  a  very  important  one  or  that  it  can  reasonably  be 
supposed  to  have  had  any  misleading  effect  on  the  jury. 
Ngt  every  admission  of  incompetent  evidence  is  a 
ground  for  reversal.  The  testimony  of  Foltz  had 
shown  that  the  47th  street  lights  were  fed  from  the 
power  house  in  question  and  that  a  record  showed  the 
time  the  lights  were  turned  out  at  that  station  on  Jan- 
uary 15,  1908.  Steadman  testified  that  he  was  located 
at  that  plant  and  that  a  record  produced  was  in  his 
handwriting  and  was  made  in  the  morning  after  shut- 
ting down.  He  was  then  asked,  "What  time  was  the 
power  shut  off  and  the  lights  turned  out  on  the  morn- 
ing of  January  15, 1908 f  This  question  was  objected 
to  by  the  defendant  and  the  court  asked:  "Will  you 
offer  the  records?"  Counsel  for  plaintiff  replying  in 
the  affirmative,  the  court  of  its  own  motion  said,  "Well, 
I  think  the  records  are  competent."  The  witness,  be- 
fore the  excerpts  noted  were  read,  testified  that  he 
had  made  the  memorandum  "honestly"  and  "truth- 
fully" setting  down  the  facts  on  the  morning  specified. 
Counsel  for  appellant  now  argue  that  "Circuit  1"  was 
not  mentioned  in  the  testimony  of  Foltz  or  Steadman, 
but  only  in  the  memorandum,  and  that  there  being  no 
evidence  that  Circuit  1  supplied  47th  street,  the  mem- 
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orandum  is  entirely  unconnected  in  the  evidence  with 
47th  street.  No  suggestion  of  this  sort,  however,  was 
made  when  the  introduction  of  the  memorandum  was 
objected  to  before  the  trial  judge.  It  was  treated  by 
both  sides  apparently  as  referring  to  the  locality  in- 
volved. 

After  the  excerpts  were  read  counsel  for  plaintiff 
asked  Steadman,  **When  did  you  turn  off  the  lights 
that  you  made  entries  of,  when  it  was  dark  or  when  it 
got  to  be  daylight?"  The  question  was  objected  to, 
but  the  witness  answered,  ** After  dayligWt.'*  The 
court  then  ruled:  '*That  objection  sustained,''  but 
no  motion  was  made  to  strike  the  answer  out.  On 
further  examination,  counsel  for  plaintiff  asked  the 
question,  **They''  (i.  e.  the  lights)  **were  certainly 
all  out  at  6:30  that  morning  T'  to  which  the  witness, 
without  objection  to  question  or  answer,  replied  in  the 
affirmative. 

We  have  described  the  circumstances  surrounding 
the  admission  of  this  piece  of  evidence  more  fully  than 
.  we  should  have  otherwise  done  because  of  the  emphasis 
placed  by  the  parties  themselves  on  the  contention  re- 
garding it.  We  do  not  ourselves  regard  it  as  very  ser- 
ious or  significant.  That  the  street  lights  were  out 
on  47th  street  was  relevant  and  material  if  not  very 
important  evidence;  but  we  have  expressed  our  view 
that  the  question  of  whether  it  was  ''daybreak"  under 
the  meaning  of  the  city  ordinance  was  practically  fore- 
closed, by  accurate  scientific  testimony,  and  as  to  the 
conditions  of  murkiness,  obscurity,  and  as  to  the  pos- 
sibilities and  probabilities  of  the  motorman  seeing  the 
plaintiff's  wagon  and  the  plaintiff  seeing  the  car  at 
a  given  distance,  the  jury  had  the  varying  statements 
of  the  parties  and  other  persons  actually  on  the 
ground,  and  were  unlikely  to  be  influenced  by  this  mem- 
orandum in  determining  the  essential  question  for 
their  consideration  of  the  alleged  negligence  of  the 
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respective  parties.  We  shall  not  reverse  the  case  on 
account  of  the  admission  of  this  evidence. 

The  other  alleged  errors  of  which  appellant  com- 
plains are  rulings  on  instructions.  The  trial  judge  re- 
fused the  following  instruction,  identified  in  the  trans- 
script  and  Abstract  as  39  E.  In  refusing  it  he  marked 
it ' '  Already  given ' ' : 

*'The  court  instructs  you  that  it  is  not  enough  to 
entitle  the  plaintiff  to  recover  in  this  case  to  prove 
that  the  motorman  in  question  was  guilty  of  negli- 
gence which  proximately  helped  or  contributed  to  bring 
about  the  accident  and  injury  in  question,  but  the  plain- 
tiff must  go  further  and  prove  by  a  preponderance  of 
all  the  evidence  in  the  case  considered  under  the 
court's  instructions  that  he  did  not  proximately  help  or 
contribute  to  bring  about  said  accident  and  injury  by 
any  want  of  ordinary  prudence,  care,  vigilance,  cau- 
tion and  foresight  on  his  part. ' ' 

We  think  that  the  thirty-four  instructions  given, 
taken  together,  covered  both  the  obligation  of  proof  of 
due  care  on  the 4)lain tiff's  part  and  the  rule  that  such 
due  care  must  appear  affirmatively  by  a  preponder- 
ance of  the  evidence.  The  tendered  instruction  quoted 
in  itself  may  have  been  unobjectionable,  and  if  it  had 
been  given,  others  given  might  have  been  superfluous ; 
but  we  do  not  think  that  its  refusal  under  the  condi- 
tions stated  was  reversible  error.  The  jury  could  have 
been  left  in  no  doubt  by  the  instructions  which  were 
given  as  to  their  duty  if  they  found  that  the  plaintiff 
had  not  established  by  a  preponderance  of  evidence  his 
freedom  from  any  contributory  negligence  or  want  of 
due  care. 

The  appellant  also  complains  of  the  following  in- 
struction given  at  the  request  of  plaintiff  : 

''7.  If,  under  the  evidence  and  instructions  of  the 
court  the  jury  find  the  defendant  guilty,  then  in  esti- 
mating the  plaintiff's  damages,  if  any,  it  will  be  proper 
for  the  jury  to  consider  the  effect,  if  any,  of  the  injury 
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in  the  past  and  in  the  future  upon  the  plaintiflF,  the 
use  of  his  arm  and  his  ability  to  attend  to  his  affairs 
generally,  in  pursuing  any  ordinary  calling,  in  so  far, 
if  at  all,  as  the  evidence  shows  that  these  have  been 
affected  in  the  past  and  will  be  affected  in  the  future, 
and  also  the  bodily  pain  and  suffering,  if  any,  he  sus- 
tained or  will  sustain  as  a  direct  result  of  said  injury, 
and  any  and  all  damages  in  so  far,  if  at  all,  as  they  are 
alleged  in  the  declaration  and  shown  by  the  proof  to  be 
the  necessary  and  direct  result  of  the  injury  com- 
plained of." 

We  do  not  think  this  instruction  erroneous  or  ob- 
jectionable. 

The  appellant  also  complains  of  Instruction  1,  given 
at  the  request  of  the  plaintiff,  which  relates  to  the 
quantum  of  evidence  required  of  the  plaintiff  to  prove 
'  ^  his  case, ' '  and  of  Instruction  4,  which  is  as  follows : 

''The  Court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  plaintiff  while  in  the  exer- 
cise of  ordinary  care  for  his  own  safety,  if  you  believe 
from  the  evidence  that  he  was  in  the  exercise  of  such 
care,  was  injured  as  a  direct  result  and  in  consequence 
of  the  negligence  of  the  defendant  as  charged  in  the 
declaration,  if  you  believe  from  the  evidence  that  the 
defendant  was  so  negligent,  then  you  should  find  the 
defendant  guilty.'* 

We  think  that  the  objection  made  to  these  instruc- 
tions, that  in  referring  to  ''the  plaintiff's  case"  and  to 
' '  the  negligence  of  the  defendant  charged  in  the  decla- 
ration," they  fail  to  identify  the  issues  to  which  they 
refer,  is  not,  in  view  of  the  other  instructions  given, 
the  nature  of  the  issues  ^nd  the  rulings  of  the  Supreme 
Court,  tenable;  nor  that  the  one  peculiar  to  Instruc- 
tion 4,  that  it  limits  the  care  which  the  plaintiff  was 
obliged  to  prove  to  the  moment  of  the  accident,  and 
eliminates  the  hypothesis  of  "his  going  upon  the  street 
without  taking  precautions  to  guard  against  the  dan- 
gers incident  thereto,"  is  more  so. 
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Finding  no  reversible  error  in  the  proceedings  be- 
low, the  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


Nick  BreiUng,  Plaintiff  in  Error,  v.  Alois  Hybl, 

Defendant  in  Error. 

Gen.  No.  16,077. 

CoxTBACTS — when  deemed  executed,  A  contract  executed  by  the  par- 
ties to  be  bound,  and  delivered,  without  any  condition  annexed,  is  bind- 
ing, notwithstanding  a  third  party  is  named  in  such  contract  who  has 
Dot  signed  the  same. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzie 
Cleland,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1910.      Beversed  and  judgment  here.      Opinion  filed  February  5,  1912. 

T.  Websteb  Bbown,  for  plaintiff  in  error;  Edwabd 
H.  MoBBis,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

The  defendant  in  error,  Alois  Hybl,  on  July  3,  1909, 
executed  a  contract  for  the  exchange  of  certain  real 
estate  with  Nick  Breiling,  the  plaintiff  in  error  herein. 

The  contract,  so  far  as  it  is  material  to  this  contro- 
versy, is  as  follows : 

"This  agreement  made  and  entered  into  this  3rd 
day  of  July  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  nine  at  Chicago,  Illinois,  by  and  between 
Alois  Hybl  and  Maria  Hybl,  his  wife,  *  *  *  party  of 
the  first  part,  and  Nick  Breiling  and  Maria  Breiling, 
*  *  *  party  of  the  second  part, 
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'*  WITNESSETH :  That  the  party  of  the  first  part 
for  and  in  consideration  of  the  covenants  and  agree- 
ments hereinafter  specified  *  *  *  the  said  party  of  the 
first  part  doth  hereby  agree  to  convey  or  cause  to  be 
conveyed  to  Nick  Breiling  and  Maria  Breiling,  the  said 
party  of  the  second  parties  heirs  or  assigns  by  war- 
ranty deed  from  Alois  Hybl  and  Maria  Hybl,  his  wife, 
the  following  described  property.  *  *  *  The  south  east 
quarter  of  Section  Twenty-seven,  Township  Seventeen 
North,  Range  Three  East  *  *  *  with  improvements.  *  * 

**And  the  said  part  of  the  second  part  *  *  *  doth 
agree  to  convey  or  cause  to  be  conveyed  to  Alois  Hybl 
and  Maria  Hybl  *  *  *  by  warranty  deed  from  Nick 
Breiling  and  Maria  Breiling''  (certain  property  in 
Chicago).  *  •  • 

''It  is  hereby  further  mutually  agreed  and  under- 
stood by  and  between  the  parties  hereto  and  as  part 
of  the  consideration  of  this  agreement,  that  each  party 
hereto  is  to  provide  for  the  use  of  the  other  within 
ten  days  from  the  date  hereof  proper  abstracts  of  title 
to  the  property  hereby  agreed  bj^  them  to  be  conveyed, 
or  caused  to  be  conveyed,  showing  good  and  sufficient 
title  to  the  same  in  the  grantors  herein  mentioned. 
*  *  *  Provided,  however,  that  the  party  hereto  failing 
or  refusing  to  carry  out  this  contract  shall  pay  unto 
the  other  party  thereto  the  sum  of  two  hundred  dol- 
lars as  liquidated  damages  for  said  other  party's  ex- 
penses and  costs  in  and  about  the  carrying  on  of  the 
negotiations  herein  for  the  exchange  of  said  property 
herein  described. 

In  witness  whereof  the  said  parties  hereto  have 
hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  mentioned. 

Alois  Hybl  (seal) 

Nick  Breiling  (seal) 

Witnessed  by 

Fred  P.  Dengler, 
Fred  Wm.  Dulfer." 

(The  italics  are  ours.) 
Alois  Hybl  and  Maria  Hybl,  his  wife,  owned  each 
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an  undivided  one-half  of  the  property  that  Alois  Hybl 
by  this  contract  agreed  should  be  conveyed.  Maria 
Hybl  took  no  part  in  the  negotiations  preceding  the 
contract  and  was  not  present  when  it  was  signed,  and 
afterwards  refused  to  join  in  it  or  to  execute  any  con- 
veyance. Breiling  was  ready,  able  and  willing  to 
carry  out  the  contract  on  his  part,  but  Hybl  on  account 
of  his  wife's  position  was  unable  to  do  so.  Breiling 
then  brought  suit  against  Alois  Hybl  in  the  Municipal 
Court  for  damages  for  the  breach.  The  suit  was  tried 
without  a  jury,  and  the  court  gave  a  judgment  of  nil 
capiat  and  for  costs  against  Hybl  and  in  favor  of  Breil- 
ing, holding  as  the  law  applicable  to  the  issues  the 
following : 

*' Maria  Hybl,  who  was  the  other  person  named  in 
the  body  of  the  instrument  as  the  other  party  to  the 
party  of  the  first  part,  failed  to  sign  said  contract,  and 
for  that  reason  same  was  incomplete  and  could  not  be 
enforced. ' ' 

Breiling  appealed  to  this  court.  Defendant  has  en- 
tered no  appearance  herein. 

The  finding  and  judgment  of  the  court  below  were 
erroneous. 

The  contract  was  none  the  less  a  completely  exe- 
cuted contract  between  plaintiff  and  defendant,  be- 
cause a  third  party  was  named  in  the  body  of  it,  who 
did  not  sign  it. 

So  far  as  appears  in  the  record  it  was  both  executed 
and  delivered  (at  least  by  being  left  with  the  agent 
or  broker  for  both  sides)  without  any  condition  an- 
nexed or  mentioned  that  it  was  not  to  be  operative 
without  Maria  HybPs  signature.  As  stated,  the  mere 
insertion  of  her  name  as  one  of  the  contracting  parties 
did  not  alter  the  obligation  of  Hybl.  Dillon  v.  Ander- 
son, 43  N.  Y.  231 ;  Mattoon  v.  Barnes,  112  Mass.  463 ; 
Thomas  v.  Caldwell,  50  111.  138. 

The  contract  having  been  made  by  Hybl,  there  is  no 
doubt  that  he  was  boimd  by  it  and  liable  for  a  breach  of 
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it.  His  having  the  title  to  real  estate  was  not  essential 
to  a  valid  contract  on  his  part  to  convey  it.  Gale  v. 
Dean,  20  111.  320;  Plummer  v.  Rigdon,  78  111.  222; 
White  V.  Bates,  234  111.  276.  It  merely  prevented  him 
executing  it  unless  he  could  procure  that  title  or  cause 
it  to  be  conveyed.  This  has  never  been  questioned  in 
such  cases.  The  contest  is  generally  over  the  proper 
measure  of  damages.  In  this  case  the  parties  fixed 
that  measure  themselves. 

In  the  absence  of  anything  to  show  them  extortionate 
or  inequitable,  the  stipulation  for  liquidated  damages 
should  be  enforced. 

The  judgment  of  the  Municipal  Court  is  reversed  and 
judgment  will  be  entered  here  for  the  plaintiff,  Nick 
Breiling,  against  the  defendant,  Alois  Hybl,  for  $200 
and  the  costs  in  both  courts. 

Reversed  and  judgment  here. 


Raymond  Costello,  Appellee,  v.  Chicago  City  Railway 

Company,  Appellant. 

Qen.  No.  15,937. 

Verdicts — when  excessive  cured  by  remittiiur.  If  a  verdict  is  not  so 
excessive  as  to  indicate  that  it  was  the  result  of  passion  or  prejudice,  it 
may  be  cured  by  the  entry  of  a  remittitur. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  George  A.  Dupuy,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  19C9.  Affirmed  on  remittitur.  Opin- 
ion filed  February  5,  1912.      Eemittitur  filed  February  8,  1912. 

Franklin  B.  Hussey  and  Watson  J.  Febry,  for  ap- 
pellant. 

George  E.  Gorman  and  McGoorty  &  Pollock,  for 
appellee. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  appellee,  a  boy  between  three  and  four  years 
old,  was  injured  while  playing  with  four  or  five  other 
children  on  39th  street  near  Michigan  avenue,  Chicago. 

The  appellant  insists,  in  an  able  and  earnest  argu- 
ment, that  the  verdict  is  not  justified  by  the  evidence 
and  is  against  the  overwhelming  weight  of  the  evi- 
dence. The  testimony  of  the  witnesses  for  the  appel- 
lee tended  to  show  a  negligent  operation  of  appellant's 
street  car,  whereby  it  struck  the  appellee  and  injured 
him.  The  testimony  of  the  witnesses  for  appellant 
tended  to  show  that  the  appellant's  servants  were  not 
guilty  of  negligence  and  that  appellee  was  run  over  by 
an  express  wagon  passing  along  the  street  at  that  time. 
As  usual,  much  can  be  and,  as  the  briefs  prove,  has 
been  said  in  the  arguments  on  both  sides  pertaining 
to  the  details  of  the  testimony  and  the  credibility  of  the 
witnesses.  These  are  questions  of  fact  for  the  jury 
and  an  analysis  and  discussion  of  the  same  would  ex- 
tend this  opinion  to  an  unwarranted  length.  The  ver- 
dict of  a  jury  should  not  be  set  aside  without  deliber- 
ate, careful  and  serious  consideration,  and  then  only 
when  it  appears  to  the  court  to  be  clearly  and  mani- 
festly against  the  weight  of  the  evidence.  On  the  ques- 
tion of  the  liability  of  appellant  ^e  shall  not  disturb 
the  verdict ;  but  on  the  question  of  the  damages,  mind- 
ful of  the  above  mentioned  well  settled  principles  and 
in  accord  therewith,  we  conclude  that  the  damages  are 
excessive.  The  appellee,  through  counsel,  contended 
that  the  car  knocked  him  down  and  that  in  rolling  over 
his  left  foot  was  run  over  by  the  rear  wheels  of  the 
car,  crushing  the  middle  and  the  two  small  toes.  There 
was  some  conflict  of  testimony  as  to  the  extent  of  the 
injuries  to  the  toes,  but  to  whatever  extent  they  were 
crushed,  the  Doctor  at  the  hospital  considered  it  neces- 
sary to  amputate  all  three  of  the  toes  and  so  did. 
There  were  no  other  injuries,  and  for  the  said  injuries 


170  Appellate  Coubts  op  Illinois. 

Costello  V.  Chicago  C  'y  B  'y  Co.,  167  111.  App.  168. 

to  and  loss  of  the  middle  and  two  small  toes  of  the  left 
foot  the  jury  assessed  the  damages  of  the  child  at 
$3,000  and  judgment  was  entered  therefor. 

While  the  practice  of  enforcing  a  remittitur  in  this 
court  is  not  usual  and  is  seldom  considered  warranted, 
yet  it  is  sometimes  proper  and,  when  so  considered, 
sustained.  North  Chicago  St.  E.  B.  Co.  v.  Wrixon, 
150  111.  532 ;  West  Chicago  St.  E.  E.  Co.  v.  Musa,  180 
111.  130;  Chicago  City  Ey.  Co.  v.  Gemmill,  209  111.  638; 
City  of  Elgin  v.  Nofs,  212  111.  20,  Affirming  113  111. 
App.  618  (except  as  to  costs) ;  Sandy  v.  Lake  St.  El. 
E.  E.  Co.,  235  lU.  194. 

The  parties  had  a  fair  trial.  The  court  did  not  err 
in  its  ruling  on  the  evidence  complained  of,  and  the 
instruction  given  on  behalf  of  the  appellee,  of  which 
complaint  is  made,  has  been  so  often  approved  that 
comment  thereon  is  unnecessary. 

We  do  not  think  the  verdict  so  excessive  that,  under 
the  circumstances,  it  should  be  considered  the  result  of 
passion  or  prejudice,  or  one  that  cannot  be  cured  by  a 
remittitur.  We  have  therefore  concluded  that  it  is  in 
this  case  our  duty  to  give,  and  that  justice  will  be  best 
subserved  by  giving,  the  appellee  an  opportunity  to 
file  a  remittitur,  if  it  be  so  desired.  If  the  appellee 
shall,  within  ten  days  from  the  filing  of  this  opinion, 
enter  in  this  court  a  remittitur  in  the  sum  of  $1000, 
the  cause  shall  thereupon  stand  affirmed  on  a  judgment 
for  the  sum  of  $2000  and  the  costs  of  this  appeal,  un- 
der the  authority  of  City  of  Elgin  v.  Nofs,  supra,  shall 
be  taxed  against  the  appellee.  If  the  said  remittitur 
be  not  entered  herein  within  the  said  ten  days,  the 
said  judgment  will  thereupon  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Affirmed  upon  remittitur. 

Remittitur  filed  and  judgment  affirmed  February  8, 
1912, 
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John  Mackin,  Appellee,  v.  The  Metropolitan  West  Side 
Elevated  Railway  Company,  Appellant. 

Qen.  No.  15,974. 

Master  and  servant — when  doctrine  of  assumed  risk  applies.  If  the 
appliances  employed  by  the  senrant  are  of  simple  and  ordinary  con- 
stmction  and  the  dangers  incident  to  the  employment  are  such  as  must 
have  been  kno^Ti  and  appreciated  by  all  reasonable  men,  the  doctrine 
of  assumed  riFk  will  apply. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1909.  Reversed.  Opinion 
filed  February  5,  1912. 

Addison  L.  Gabdner  and  William  E.  Moss,  for  ap- 
pellant ;  W.  W.  GuELEY,  of  counsel. 

QuiN  0  *Bbien  and  Lawbence  W.  Potteb,  for  appel- 
lee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

In  a  snit  for  personal  injuries  the  appellee,  herein- 
after called  piaintiflf,  secured  judgment  for  three 
thousand  dollars  against  the  appellant,  hereinafter 
called  defendant. 

The  declaration  in  different  counts  alleged  negli- 
gence of  the  defendant  in  that  it  did  not  furnish  plain- 
tiff with  a  reasonably  safe  place  to  work  or  reason- 
ably safe  appliances,  did  not  furnish  competent  fel- 
low laborers  in  sufficient  number  to  safely  do  the 
work  required,  and  gave  a  negligent  order  to  plain- 
tiff to  work  in  such  unsafe  place,  with  such  unsafe  ap- 
pliances, and  without  sufficient  help  to  do  the  required 
work. 
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The  plaintiflf  was  employed  by  the  defendant  on  the 
work  at  which  he  was  injured  as  a  common  laborer. 
At  the  time  he  was  injured  he  was  with  others  load- 
ing a  spool,  or  reel,  of  copper  wire  cable  into  a  wagon. 
These  spools,  or  reels,  were  like  a  common  thread 
spool ;  the  ends  were  four  to  five  feet  in  diameter  and 
the  core  between  the  ends  about  two  feet  long.  The 
cable  was  wound  around  the  core  between  the  ends 
of  the  spool  almost  to  the  outer  rim  of  the  ends.  These 
reels  weighed  from  three  thousand  to  four  thousand 
pounds  each  and  were  kept  in  defendant's  yard,  from 
which  they  were  taken  by  wagon  to  string  the  cable 
underneath  the  defendant's  elevated  structure.  The 
wagon  so  used  was  an  ordinary  wagon  with  the  end 
gate  out.  The  reels  were  loaded  into  the  wagon  by  a 
crew  of  men  rolling  them  up  two  skids  extending  on  an 
incline  from  the  ground  up  into  the  rear  end  of  the 
wagon.  The  skids  were  about  fifteen  feet  long  and 
each  made  of  two  planks,  two  by  eight  inches,  laid 
together,  so  that  each  skid  was  four  inches  thick  and 
eight  inches  wide.  The  skids,  from  one  and  a  half 
to  two  feet  apart,  rested  firmly  upon  cribbing  built  on 
the  ground  and  made  of  wood  four  by  four  inches  and 
about  five  feet  long.  On  the  day  of  the  accident  the 
plaintiff  was  one  of  the  crew  of  eight  or  nine  men 
rolling  a  reel  of  wire  weighing  about  thirty-eight  hun- 
dred pounds  up  the  skids  into  the  wagon.  The  reel 
was  within  an  inch  or  two  of  the  wagon  when  it  be- 
gan to  roll  back  down  the  skids.  The  plaintiff  was 
on  the  skids  pushing  on  the  reel  when  it  got  beyond 
control  and  started  down,  striking  him,  knocking  his 
body  between  the  skids  and  catching  his  head  between 
the  wire  wound  around  the  core  of  the  reel  and  the 
cribbing,  severely  crushing  his  head,  causing  him  to 
be  confined  in  a  hospital  for  four  weeks,  suffering 
much  pain,  spitting  blood  for  four  or  five  days,  and 
having  hemorrhages   from  the   ears   for   about   two 
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weeks,  resulting  in  claimed  permanent  injury  to  his 
neck  and  deafness  in  the  left  ear. 

The  testimony  showed  that  one  of  the  men  kept  a 
cribbing  timber  pushed  under  and  in  the  rear  of  the 
reel  while  rolling  it  up  the  skids,  thereby  blocking  it 
and  preventing  it  from  rolling  down,  and  that  the  crib- 
bing block  was  not  put  in  right  or  in  some  way  it  slip- 
ped and  thereby  they  lost  control,  and  being  unable 
to  hold  it,  the  reel  rolled  back  down  the  skids,  causing 
the  injury  to  plaintiff.  There  was  testimony  that  in 
addition  to  the  block  used  to  hold  the  reel,  ropes  had 
also  been  used  by  passing  them  around  the  cable  and 
around  the  front  axle  of  the  wagon,  and  as  the  reel 
was  rolled  up  the  incline  a  man  would,  by  taking  up 
the  slack  of  the  rope  on  the  hitch  around  the  axle,  help 
hold  the  reel.  The  order  of  the  foreman  to  the  plain- 
tiff and  others  in  loading  the  reel  was  **to  get  places 
anywhere  you  could. '*  There  was  practically  no  con- 
flict in  the  testimony  as  to  the  foregoing  facts.  The 
testimony  on  the  part  of  the  plaintiff  was  that  two 
reels  before  the  one  in  question  were  loaded  without 
the  use  of  the  ropes ;  that  on  the  part  of  the  defendant 
was  that  six  to  ten  reels  were  so  loaded  without  ropes, 
covering  a  period  of  several  days.  The  superintendent 
and  foreman,  neither  being  in  the  employ  of  defendant 
at  the  time  of  the  trial,  testified  on  behalf  of  defend- 
and  they  had  each  told  the  plaintiff  on  different  oc- 
casions he  should  not  get  behind  the  reel  in  loading, 
which  the  plaintiff  denied. 

There  was  no  evidence  of  any  defect  in  the  appli- 
ances. They  were  of  simple  and  ordinary  construc- 
tion. The  ordinary  dangers  incident  to  the  work  and 
the  place,  in  the  manner  of  loading  the  reels  as  shown 
by  the  evidence,  were  open  and  obvious  to  any  rea- 
sonably prudent  man.  The  reel  was  not  properly 
blocked,  thereby  causing  it  to  roll  back  down  the  in- 
cline, a  danger  incident  to  the  employment  in  the  man- 
ner of  loading  the  reels  that  must  have  been  known 
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and  appreciated  by  all  reasonably  prudent  men.  Gun- 
ning System  v.  LaPointe,  212  111.  274,  and  cases  there 
cited;  Montgomery  Coal  Co.  v.  Barringer,  218  111. 
327-332. 

Whatever  may  have  been  the  manner  of  loading  the 
reels  at  a  time  prior  to  the  accident,  the  same  was  not 
material  under  the  averments  of  the  declaration  and 
the  evidence,  which  is  undisputed,  that  the  plaintiff 
continued  at  the  work  without  objection.  C.  &  E.  I. 
E.  B.  Co.  V,  Heerey,  203  HI.  492 ;  Cichowicz  v.  Interna- 
tional Packing  Co.,  206  111.  346.  Nor  is  there  any  other 
evidence  of  a  situation  that  takes  the  case  from  under 
the  general  rule  of  assumption  of  risk,  unless  it  be 
held,  as  contended  by  plaintiff,  that  the  plaintiff  was 
injured  in  doing  the  work  under  an  order  of  the  de- 
fendant, thereby  not  assuming  the  risk. 

The  testimony  on  the  part  of  the  plaintiff  pertain- 
ing to  the  order  in  loading  the  reel  was,  **to  get  places 
anywhere  you  can.'*  In  pursuance  to  that  order  the 
plaintijff  claims  he  pushed  on  the  reel  until  it  was  part 
way  up  the  incline,  when  he  voluntarily  got  upon  the 
skids  and  continued  pushing  on  the  reel.  Although  the 
superintendent  and  the  foreman  both  testified  they 
had  instructed  him  to  keep  from  behind  the  reels, 
which  instructions  he  denied,  neither  he  nor  any  other 
witness  testified  to  any  order  to  take  any  particular 
position  at  the  time  of  his  injury  or  at  any  other 
time.  The  plaintiff  testified  that  neither  the  super- 
intendent nor  the  foreman  told  him  where  he  should 
stand.  The  order  **to  get  places  anywhere  you  could*' 
seems  to  have  been  a  general  order  to  all  the  men, 
given  previously,  while  at  work  loading  the  reels.  The 
order  being  general  in  the  performance  of  the  work 
(Linderman  Box  Co.  v.  Thompson,  127  111.  App.  134), 
and  there  being  no  evidence  of  any  defective  appli- 
ances or  that  the  place  was  unsafe,  except  as  to  the 
danger  incident  to  the  manner  of  doing  the  work  ap- 
parent to  all  reasonably  prudent  men,  or  any  evidence 
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that  a  sufficient  number  of  competent  laborers  were 
not  employed  to  safely  do  the  work  required,  as 
charged  in  the  declaration,  plaintiff  assumed  the  risk 
and  there  can  be  no  recovery. 

Other  errors  are  assigned,  but  we  do  not  consider 
it  necessary  in  the  view  we  take  of  the  case  to  discuss 
them.  The  case  is  an  unfortunate  one  and  it  would 
seem  that  in  the  zeal  of  the  servant  in  the  performance 
of  his  work  he  has  suffered  from  an  accident  for  which 
the  law  gives  no  redress. 

The  judgment  is  reversed  with  a  finding  of  fact. 

Reversed. 


Ford  Jones,  Administrator,  Appellant,  v.  City  of 

Chicago,  Appellee. 

Qen.  No.  15,979. 

Pleadings — wTiat  not  part  of.  While  it  is  the  common  practice  in 
equity  to  make  exhibits  a  part  of  the  pleadings  it  is  not  proper  to  make 
exhibits  a  part  of  common  law  pleadings. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1909.  Reversed  and  remanded  with  directions.  Opinion 
filed  February  5,  1912. 

Walteb  S.  Holden  and  G.  Fred  Eush,  for  appellant. 

Edward  J.  Brundage,  for  appellee;  George  M.  Bag- 
by,  of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  plaintiff,  the  appellant  here,  on  March  30,  1903, 
began  a  suit  in  assumpsit  in  the  Circuit  Court  of  Cook 
county  against  the  defendant,  the  appellee  here.    The 
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dleclaration  consisted  of  the  common  counts  and  a 
special  count,  wherein  it  was  averred  that  Hiram  J. 
Jones  performed  certain  services  at  the  special  in- 
stance and  request  of  the  defendant,  **and  being  so 
indebted  the  defendant  in  consideration  thereof,  to- 
wit,  on  the  twelfth  day  of  April,  A.  D.  1893,  then  and 
there  accepted  and  approved  in  writing  statements 
rendered  therefor  by  said  Hiram  J.  Jones,  which  said 
accepted  and  approved  statements  are  attached  hereto 
and  made  a  part  of  this  declaration,  and  said  defend- 
ant then  and  there  promised, '*  etc.  The  declaration 
was  subsequently  by  leave  of  court  amended  by  mak- 
ing prof ert  of  the  letters  of  administration.  A  gen- 
eral demurrer  to  the  amended  declaration  was  over- 
ruled. The  defendant  thereupon  filed  six  pleas,  one 
of  which  was  a  plea  of  the  five  year  statute  of  limita- 
tions, and  another  of  the  ten  year  statute  of  limita- 
tions. The  plaintiff  demurred  to  said  pleas  of  the 
statute  of  limitations  and  the  court  overruling  same 
the  plaintiff  elected  to  abide  by  his  demurrers.  The 
court  thereupon  entered  judgment  for  the  defendant 
and  plaintiff  appealed. 

The  declaration  averred  that  the  cause  of  action 
accrued  April  12,  1893.  The  suit  was  begun  Marcli 
30,  1903,  within  ten  years.  The  declaration  further 
averred  that  for  services  rendered  for  the  defendant 
at  its  special  instance  and  request  the  defendant,  on 
said  April  12,  1893,  *' accepted  and  approved  in  writ- 
ing statements  rendered  therefor.*'  The  declaration 
averring  an  approval  and  acceptance  in  writing  by  the 
defendant  of  statements  rendered  by  the  plaintiff  for 
services,  it  appears  that  both  pleas  of  the  statute  of 
limitations  were  subject  to  demurrer. 

It  seems  that  the  argument  before  the  trial  court 
was  whether  or  not  the  exhibits  attached  to  the  declar- 
ation were  evidence  of  a  debt  in  writing.  The  error 
was  evidently  the  result  of  considering  the  copies  of 
the  exhibits  attached  to  the  declaration  as  a  part 
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thereof.  While  it  is  a  common  practice  in  equity  to 
make  exhibits  a  part  of  the  pleadings,  it  is  not  permis- 
sible under  common  law  pleading  prevailing  in  this 
state.  Harlow  v.  Boswell,  15  111.  57 ;  Stratton  v.  Hend- 
erson, 26  El.  68;  Humphrey  v.  Phillips,  57  111.  132; 
Hippach  V.  First  Nat'l  Bank,  169  111.  515;  Bayles  v. 
Chytraus,  175  111.  370;  Gossett  v.  Union  Mutual  Acci- 
dent Assoc,  27  111.  App.  266;  Byrne  y.  Clark,  31  111. 
App.  651 ;  Thompson  v.  Kimball,  55  111.  App,  249 ;  Peo- 
ple V.  Pace,  57  111.  App.  674. 

The  remark  of  the  court  in  Gunton  v.  Hughes,  181 
111.  135,  pertaining  to  a  ruling  on  a  demurrer  there 
under  discussion — **To  overrule  it  here  would  unset- 
tle rules  of  pleading  long  established,  and  introduce 
confusion  and  uncertainty  where  none  now  exist.  The 
distinctions  between  common  law  and  equity  pleadings 
are  well  defined  and  well  understood  by  the  legal  pro- 
fession and  cannot  be  ignored'' — is  peculiarly  appli- 
cable to  the  question  here  considered. 

Counsel  for  both  parties  agree  that  the  only  ques- 
tion presented  by  this  appeal  is  the  sufficiency  of  the 
said  pleas  of  the  statute  of  limitations,  and  from  the 
record  as  presented  we  are  precluded  from  passing  on 
any  other  question. 

The  judgment  is  reversed  and  the  cause  remanded 
with  instructions  that  the  court  sustain  the  demurrer 
to  the  said  pleas  of  the  statute  of  limitations. 

Reversed  and  remanded  with  directions. 
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WiHiam  Reichert,  Jr.,  Administrator,  Appellant,  v.  Gii- 
cago  City  Railway  Company,  Appellee. 

Oen.  No.  15,992. 

Negligence — what  essential  to  recovery.  An  accident,  no  matter  how 
unfortunate,  cannot  be  made  the  basis  of  a  recovery  unless  shown  to  have 
resulted  in  whole  or  in  part  from  the  negligence  of  the  defendant 
averred  and  proved. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Willakd  M.  McEwsn, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1909.  Af- 
firmed.     Opinion  filed  February  5,  1912. 

Albert  H.  Meads,  for  appellant ;  Leslie  J.  Atbb,  of 
counsel. 

William  Rothmann  and  Watson  J.  Ferby,  for  ap- 
pellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  was  an  action  brought  to  recover  damages  for 
the  death  of  Hubert  Eeichert,  a  boy  between  thirteen 
and  fourteen  years  of  age.  At  the  close  of  the  plain- 
tiff's evidence  the  court  upon  motion  of  the  defendant 
instructed  the  jury  to  find  the  defendant  not  guilty. 

The  declaration  consisted  of  one  count.  The  negli- 
gence therein  charged  was  the  careless  and  negligent 
driving  and  managing  of  defendant's  car.  At  about 
five  thirty  in  the  afternoon  of  November  28,  1907,  the 
decedent  with  two  other  boys,  Edward  Burkhart  and 
Paul  Krohn,  the  only  witnesses  called  to  testify  to  the 
accident,  were  on  the  west  side  of  Halsted  street  25 
to  50  feet  north  of  Fifty-second  street.  The  decedent 
and  Edward  started  to  cross  the  street  to  go  to  a 
five  cent  theatre.    Edward  testified  in  substance  per- 
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taining  to  the  accident,  that  he  started  across  the 
street  first  and  Hubert  was  following  him,  but  how 
far  behind  him  he  did  not  know ;  that  he  walked  to  the 
middle  of  the  street  and  then  ran  across  in  front  of  a 
supply  car  coming  north  on  the  east  street  car  track; 
that  he  did  not  look  around  after  he  started  across  the 
street  until  he  got  on  the  sidewalk  on  the  east  side 
of  the  street;  that  he  then  looked  around  and  saw  a 
south-bound  car  had  stopped  and  he  went  over  to  the 
car.  As  to  Hubert  he  said:  **When  I  got  over  there 
I  didn't  know  where  he  was  until  I  found  that  he  had 
been  struck  by  the  car. ' ' 

Paul  Krohn  testified  in  substance  pertaining  to  the 
accident,  that  he  was  standing  on  the  curb  when  the 
boys  started  across  the  street;  that  Edward  first 
started  across  the  street  and  was  on  the  west  track,  the 
south-bound  track,  when  Hubert  started  to  cross ;  Ed- 
ward ran  across  about  ten  feet  ahead  of  the  supply 
car  going  north  on  the  east  track ;  Hubert  stopped  on 
the  west  track  waiting  for  the  supply  car  to  pass ;  that 
he,  Paul,  looked  north  and  saw  the  south-bound  car  at 
51st  place;  that  he  thereupon  ** hollered"  at  Hubert; 
Hubert  started  to  run  south  out  of  the  track  and  the 
car  struck  him  in  the  back ;  in  the  language  of  the  wit- 
ness, **He  didn't  have  no  chance  at  all";  the  decedent 
was  struck  by  the  south-bound  car  before  the  north- 
bound car  had  passed  him ;  the  cars  were  going  about 
the  same  rate  of  speed,  which  he  thought  was  eleven 
or  twelve  miles  an  hour ;  the  south-bound  car  stopped 
about  twenty  feet,  or  half  a  car  length,  after  striking 
Hubert;  it  was  not  very  dark;  he  could  see  Edward 
crossing  the  street  and  Hubert  out  on  the  street. 

The  decedent  and  the  said  two  witnesses  lived  in 
the  neighborhood  and  were  familiar  with  the  street 
and  operation  of  the  cars  thereon.  Hubert,  being  be- 
hind Edward,  evidently  thought  he  should  not  attempt 
to  pass  in  front  of  the  north-bound  car  and  waited 
for  it  to  pass.    Had  he  attempted  to  cross  in  front  of 
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it  and  been  thereby  injured,  he  would,  under  the  cir- 
cumstances, have  been  guilty  of  contributory  negli- 
gence. In  avoiding  that  car  he  stopped,  waiting  for 
it  to  pass.  Was  he,  at  that  age,  under  all  the  circum- 
stances, guilty  of  contributory  negligence??  Whatever 
answer  may  be  made  to  that  question  we  are  of  the 
opinion  that  there  is  no  proof  of  defendant's  negli- 
gence as  charged. 

The  testimony  of  Paul  that  the  cars  were  going  at 
about  the  same  rate  of  speed ;  that  Hubert  was  struck 
by  the  south-bound  car  before  the  north-bound  car 
had  passed  him;  that  Edward  was  ahead  of  him  and 
crossed  about  ten  feet  in  front  of  the  north-bound 
car,  is  uncontradicted.  If  this  testimony  be  true,  and 
it  must  be  so  considered,  it  follows  that  Hubert  stop- 
ped in  front  of  the  south-bound  car  when  it  was  within 
a  very  short  distance  from  him.  If  the  cars  were  go- 
ing at  the  same  rate  of  speed  and  Edward  crossed  ten 
feet  ahead  of  the  north-bound  car,  and  the  south-bound 
car  struck  Hubert,  who  was  behind  Edward,  before 
the  north-bound  car  passed  him,  then,  the  car  being 
about  forty  feet  long,  Hubert  must  have  stepped  on 
the  south-bound  track  when  the  south-bound  car  was 
less  than  fifty  feet  from  him.  Edward  looked  around 
when  he  was  on  the  east  sidewalk  and  saw  that  the 
south-bound  car  had  then  stopped.  This  proof,  with 
the  other  evidence,  is  conclusive  that  the  accident  hap- 
pened within  a  very  short  period  of  time,  and  that  the 
decedent  must  have  gone  in  front  of  the  south-bound 
car  within  a  very  short  distance  thereof.  There  is  no 
proof  whatever  of  what  the  motorman  was  doing,  how 
far  he  could  have  seen  the  decedent,  any  circumstances 
that  should  have  warned  him  that  decedent  was  going 
to  step  upon  the  track  between  street  crossings,  and 
there  stop,  or  that  he  could,  by  the  use  of  all  possible 
means  at  his  command,  have  stopped  the  car  more 
quickly  than  he  did.  It  was,  of  course,  a  most  unfor- 
tunate accident,  but  we  are  of  the  opinion  there  was  no 
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evidence   tending   to   prove   the   negligence   charged 
against  the  defendant.     The  court  therefore  did  not 
err  in  instructing  the  jury  to  find  for  the  defendant. 
The  judgment  is  aflSrmed. 

A-ffirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error,  v. 
Joseph  Ronnenberg,  Plaintiff  in  Error. 

Oen.  No.  15,875. 

Municipal  couet — when  witlwut  jurisdiction  of  criminal  offense.  If 
an  offence  is  an  infamous  crime  and  can  onlj  be  prosecuted  upon  indict- 
ment by  a  grand  jury,  the  Municipal  Court  is  without  jurisdiction. 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Hugh  B.  Stewart, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,   1910.     Beversed.     Opinion   filed  February  20,  1912. 

Louis  Greenbebg,  for  plaintiff  in  error. 

John  E.  Wayman,  for  defendant  in  error ;  William 
R.  Fetzeb,  of  counsel. 

.Mb.  Pbestding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

Plaintiff  in  error  seeks  to  reverse  a  iud^^ment  upon 
an  information  filed  in  the  Municipal  Court  of  Chi- 
cago, char^nc:  him  with  stealins:  propertv  to  the  value 
of  *15,  to  which  he  entered  a  plea  of  eruiltv,  and  upon 
which  he  was  sentenced  to  one  vear  in  the  House  of 
Torrection  and  to  pav  a  fine  of  $100,- 

The  writ  of  error  seeks  to  reverse  the  iudennent 
Tir>on  three  firrounds:  First, — that  the  information 
does  not  charge  an  offense;  second. — that  the  Muni- 
cipal Court  of  Chicago  had  no  .iurisdiction  to  try  the 
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defendant  for  larceny;  third, — that  the  failure  to  al- 
lege in  the  information  the  Christian  name  of  the  al- 
leged owner  of  the  property  stolen  renders  the  infor- 
mation void. 

In  the  case  of  People  v.  Zaidee  Hunt,  162  111.  App. 
628,  we  had  occasion  to  pass  upon  a  question  which  is 
conclusive  of  this  case.  In  conformity  with  our  hold- 
ing in  that  case,  we  now  hold  in  this,  under  the  author- 
ity of  People  V.  Russell,  245  111.  268,  that  the  offense 
of  larceny  here  charged  against  plaintiff  in  error,  and 
of  which  he  stands  convicted  of  record  upon  his  plea 
of  guilty,  is  an  infamous  crime,  and  can  only  be  prose- 
cuted upon  indictment  by  a  grand  jury.  This  being 
true,  the  Municipal  Court  was  without  jurisdiction, 
and  the  proceedings  therein,  including  the  plea  of 
guilty  by  the  plaintiff  in  error,  were  without  legal  ef- 
fect.     The  judgment,  therefore,  must  be  reversed. 

The  decisions  in  the  Russell  case  and  in  the  Hunt 
case,  supra,  were  rendered  after  the  briefs  were  filed 
in  this  case. 

Judgment  reversed. 


New  York  Life  Insurance  Company,  v.  Margaret  E. 

Andrews,  individually  and  as  administratrix, 

Appellant,  v.  Dorothy  Qolden  et  al.. 

Appellees. 

Oen.  No.  15,991. 

INSXTRANCE — what  fraud  essential  to  he  shown  in  order  to  establish 
that  change  of  beneficiary  was  effected  thereby.  Such  fraud  or  undue 
influence  must  be  shown  as  to  have  practically  deprived  the  de* 
ceased  of  her  free  agency^  and  be  particularly  directed  toward  secur- 
ing the  desired  and  accomplished  result.  Such  proof  should  be  reason- 
ably clear  and  convincing.  It  is  not  enough  that  it  justify  a  sus- 
picion, conjecture  or  possibility. 
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Bill  of  interpleader.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Faslin  Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  Feb- 
ruary 6,  1912. 

J.  H.  Westoveb  and  Eric  Winters,  for  appellant. 
Frank  W.  Swbtt,  for  appellee. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  decree  rendered  by  the  Su- 
perior Court  of  Cook  county  upon  a  bill  of  inter- 
pleader filed  by  the  New  York  Life  Insurance  Com- 
pany, complainant,  against  Margaret  E.  Andrews  in- 
dividually and  as  administratrix  of  the  estate  of  Ella 
H.  Blumberg,  deceased,  appellant,  and  Dorothy  Gol- 
den, a  minor,  and  Mary  M.  Bartelme,  her  guardian, 
appellee,  both  appellant  and  appellee  claiming  to  be 
entitled  to  the  proceeds  of  a  life  insurance  policy  for 
$5000. 

Upon  getting  the  parties  into  court,  the  Company 
was  allowed  to  pay  into  the  hands  of  the  clerk  of  the 
court  the  sum  of  $4866.30,  the  proceeds  of  the  policy  of 
insurance  issued  by  it  upon  the  life  of  Ella  H.  Blum- 
berg, deceased,  and  the  court  proceeded  to  hear  the 
controversy  as  to  whether  this  sum  rightfully  belonged 
to  appellant  or  to  appellee. 

The  real  controversy,  therefore,  is  between  Mar- 
garet E,  Andrews,  as  heir  and  administratrix  of  the 
estate  of  Ella  H.  Blumberg,  deceased,  and  Dorothy 
Golden,  who  was  named  as  beneficiary  in  the  policy. 

It  appears  that  the  policy  of  insurance  in  question 
was  issued  by  the  Company  to  Ella  H.  Blumberg  on 
January  14,  1908,  to  take  effect  as  of  December  15, 
1907;  that,  as  originally  prepared,  it  was  payable  to 
"the  executors,  administrators  and  assigns  of  the  in- 
sured, or  to  the  duly  designated  beneficiary,  with  right 
of  revocation;"  that,  on  February  2,  1908,  the  de- 
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ceased  requested  the  Company  to  change  the  bene- 
jBciary  mentioned  in  the  policy,  and  to  make  it  payable 
to  the  defendant,  Dorothy  Golden,  a  minor  daughter 
of  William  Golden;  that  Ella  H.  Blumberg  died  on 
July  15,  1908,  with  the  policy  in  full  force. 

On  behalf  of  Margaret  E.  Andrews,  as  heir  and  ad- 
ministratrix of  the  estate  of  Ella  H.  Blumberg,  de- 
ceased, it  was  contended  that  William  Golden,  father 
of  Dorothy  Golden,  had,  some  time  prior  to  the  com- 
mencement of  the  suit,  and  when  the  deceased  was 
about  seventeen  years  of  age,  seduced  and  debauched 
her,  and  continued  to  have  unlawful  sexual  relations 
with  her  thereafter,  with  more  or  less  frequen»cy  un- 
til her  death;  that,  being  about  fifteen  years  older 
than  she,  said  Golden  exercised  a  malign  influence 
over  her,  and  that  she  became  more  and  more  under 
his  control,  until  she  was  incapable  of  acting  contrary 
to  his  will,  and  was  in  this  mental  condition  at  the 
time  the  alleged  change  of  beneficiary  was  made  in 
the  policy  of  insurance.  It  is  expressly  charged  that 
William  Golden  entered  into  a  scheme  to  profit  by  his 
improper  relations  with  the  deceased,  and  to  cheat  and 
defraud  Margaret  E.  Andrews  and  other  heirs  of  the 
deceased  out  of  the  proceeds  of  the  policy,  and  that  the 
Insurance  Company  was  deceived  and  fraudulently 
induced  to  make  Dorothy  Golden  the  beneficiary  of 
said  policy  through  his  influence. 

Upon  the  issues  being  made  up,  the  cause  was  heard 
before  one  of  the  chancellors  of  the  Superior  Court, 
and  Mrs.  Theresa  Lewis,  Mrs.  H.  S.  Williams,  Thomas 
W.  Golden,  Mrs.  Elsie  Gilchrist  Christie,  Mrs.  Elenora 
Heidelman,  Mrs.  Margaret  E.  Andrews,  Henry  David- 
son, Mrs.  Matilda  Northhausen,  Mrs.  F.  Youngblood, 
Mrs.  William  E.  Golden,  Curtis  Shipley  and  Lena 
Landmar,  twelve  witnesses,  severally  testified  on  be- 
half of  Mrs.  Margaret  E.  Andrews;  and  Albert  Mc- 
i\rthur,  0.  W.  Green  and  William  S.  Vallette  (all  em- 
ployed by  the  Insurance  Company)  severally  testified 
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on  behalf  of  Dorothy  Golden,  the  minor,  and  Mary  M. 
Bartelme,  guardian.  The  court  entered  a  decree  in 
favor  of  Dorothy  Golden,  and  in  its  decree  found, 
among  other  things,  that  on  or  about  the  14th  day  of 
January,  1908,  the  Insurance  Company  issued  its 
policy  upon  the  life  of  Ella  H.  Blumberg  for  $5000.00, 
payable  to  '*the  executors,  administrators  and  assigns 
of  the  insured,  or  to  the  duly  designated  beneficiary, 
with  right  of  revocation;"  and  that  thereafter,  while 
the  policy  was  in  full  force  and  effect  on  the  2nd  day 
of  February,  1908,  the  insured  made  regular  request  to 
change  the  beneficiary  to  Dorothy  Golden;  that  such 
change  of  beneficiary  was  duly  and  regularly  made  as 
provided  by  the  contract  of  insurance,  and  that  the  de- 
ceased signed  the  application  therefor,  and  caused  the 
cliange  to  be  made,  acting  as  a  free  agent,  and  while 
of  sound  mind  and  memory,  and  without  any  undue 
influence  having  been  exercised  upon  her  for  the  pro- 
curement of  the  same  by  William  E.  Golden,  or  by 
any  person  or  persons  whomsoever. 

Appellant  brings  the  case  here,  and  assigns  as  er- 
rors that  the  court  below  admitted  improper  evidence 
on  the  part  of  appellees,  and  rejected  proper  evidence 
offered  on  the  part  of  appellant,  and  that  the  court  be- 
low erred  in  rendering  a  decree  in  favor  of  appellees 
and  against  appellant. 

After  a  careful  consideration  of  the  matter,  we  do 
not  think  appellant  has  been  denied  any  substantial 
right  by  the  rulings  of  the  court  below  with  respect  to 
the  admission  of  testimony.  Nor  do  we  think  the  evi- 
dence in  the  case  warranted  any  different  conclusion 
than  that  reached  by  the  learned  chancellor.  The  con- 
troversy in  this  case  is  essentially  one  where  appel- 
lant claims  that  the  alleged  change  in  beneficiary  in  the 
policy  was  induced  by  the  fraud  or  undue  influence  of 
Golden.  To  sustain  that  contention,  the  fraud  or  un- 
due influence  must  be  shown  to  be  such  as  to  prac- 
tically deprive  deceased  of  her  free  agency,  and  be  par- 
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ticnlarly  directed  toward  securing  the  desired  and 
accomplished  result.  Larabee  v.  Larabee,  240  111. 
576 ;  Riordan  v.  Murray,  249  id.  517. 

Moreover,  such  proof  should  be  reasonably  clear 
and  iconvincing.  It  is  not  enough  that  it  justify  a  sus- 
picion, conjecture  or  possibility.  Beyer  v.  LeFevre, 
186  TT.  S.  114;  Cudney  v.  Cudney,  68  N.  Y.  148. 

**  Unlawful  cohabitation  of  the  legatee  and  testator 
is  not  of  itself  suflScient  evidence  from  which  a  jury 
could  infer  undue  influence.  It  is  true,  if  there  are 
other  facts,  unlawful  cohabitation  may  be  a  circum- 
stance of  weight.  It  is  well  established  that  undue 
influence,  however  used,  must,  in  order  to  avoid  a  will, 
destroy  the  free  agency  of  the  testator  at  the  time  and 
in  the  very  act  of  making  the  testament.  *'  Trost  v. 
Dingier,  118  Pa.  259. 

'From  the  record  in  this  case,  we  think  it  clear  that 
in  procuring  insurance  upon  her  life, — and  in  not  ac- 
cepting the  policy  when  it  was  tendered  to  her,  on  the 
2nd  of  February,  1908,  until  it  should  be  made  pay- 
able to  Dorothy  Golden,  deceased  was  carrying  out  her 
own  purposes,  and  was  not  in  any  manner  or  to  any 
extent  coerced  or  influenced  thereto  by  William 
Golden.  Indeed,  it  does  not  appear  that  he  knew 
anything  about  it,  and  it  clearly  appeared  that  he  was 
not  present  when  the  insurance  was  solicited  by  Mr. 
Davidson,  nor  when  she  saw  Dr.  Greene,  or  Mr.  Mc- 
Arthur,  when  she  was  examined,  nor  when  she  called 
at  the  offi'Ce  of  the  Insurance  Company  (by  which  all 
these  three  men  were  employed),  to  get  the  policy  on 
the  2nd  of  February,  1908,  at  which  time  she  specifi- 
cally gave  directions  to  make  it  payable  to  Dorothy 
Golden.  The  conduct  of  William  Golden,  himself  a 
man  of  family,  in  sustaining  illicit  relations  with  the 
deceased,  was  most  reprehensible,  but  we  cannot  find 
from  this  record  that  he  exercised  any  such  influence 
or  control  over  her  as  to  invalidate  her  action  in  desig- 
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nating  Dorothy  Golden  as  beneficiary  of  the  life  in- 
surance. 

The  action  of  the  court  below  was  without  substan- 
tial error,  and  its  decree  will  be  affirmed. 

Decree  affirmed. 


Qara  R.  Appell,  Appellee,  v.  Ravenswood  Hospital, 

Appellant 

Oen.  No.  15,994. 

1.  Vebdigts — what  essential  that  excessiveness  shall  vitiate.  If  it 
beeomes  clear  that  a  verdict  is  so  excessive  as  to  be  repellant  to  the  sense 
of  justice,  or  is  otherwise  tainted  with  passion  or  prejudice,  the  Appel- 
late Court  will  interfere. 

2.  Verdicts — when  not  excessive.  Held,  in  an  action  on  the  case  for 
personal  injuries,  that  a  verdict  reduced  by  remittitur  to  $7500  was  not 
excessive  where  the  plaintiff's  foot  was  severely  burned  and  in  conse- 
quence she  suffered  great  pain,  became  permanently  injured  and  was 
impaired  in  her  earning  capacity. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Samuel  C.  Stough,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed. 
Opinion  filed  February  6,  1912.  Rehearing  denied  and  opinion  modified 
February  20,  1912.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Colin  C.  H.  Fyffe  and  J.  Francis  Damman,  Jr., 
for  appellant. 

Peckham,  Brown,  Packard  &  Walsh  and  Norman 
A.  Street,  for  appellee. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

Appellant  is  an  Illinois  corporation,  organized  un- 
der the  general  law  relating  to  corporations  for  profit, 
and  was  operating  a  general  hospital  in  the  city  of 


188  Appellate  Courts  of  Illinois. 

Ai)peU  V.  Ravenswood  Hospital,  167  HI.  App.  187. 

Chicago,  of  which  Dr.  Green,  a  surgeon,  was,  at  the 
time  of  the  injury  complained  of,  the  manager. 

In  February,  1908,  appellee  went  to  this  hospital 
for  some  minor  operation.  After  the  operation  had 
been  performed,  and  while  she  was  still  unconscious 
from  the  ether,  the  attendants  placed  her  in  a  bed.  In 
conformity  with  the  usual  practice  in  such  cases,  the 
bed  had  just  been  heated,  by  placing  in  it  three  hot 
water  bottles.  When  appellee  was  about  to  be  put 
into  this  bed  thus  warmed  to  receive  her,  the  attend- 
ants removed  two  of  these  bottles,  but  carelessly  left 
the  third.  When  she  recovered  consciousness,  about 
three  hours  later,  it  was  found  that  her  foot  was 
burned,  and  that  the  remaining  hot  water  bottle  was 
still  warm.  As  a  result  of  the  bum,  a  somewhat  pro- 
tracted stay  in  the  hospital  and  operations  on  her  foot 
were  necessary,  and,  it  is  claimed,  that  her  injuries 
are  permanent.  The  jury  gave  her  a  verdict  of 
$10,000,  upon  which  the  trial  court  required  a  re- 
wiftitur  of  $2,500,  and  entered  judgment  for  $7,500. 

Upon  this  appeal  the  Hospital  assigns  and  argues 
in  its  brief  various  alleged  errors.  Upon  the  oral  ar- 
gument, however,  in  which  we  were  aided  by  the  able 
and  forceful  presentation  of  the  merits  of  the  case, 
counsel  for  appellant,  strenuously  and  persuasively 
argued  that  the  verdict  and  judgment  were  exces- 
sive, the  former  so  much  so  as  to  compel  the  conclusion 
that  the  jury  was  influenced  by  passion,  or  other  im- 
proper motive.  We  have  carefully  gone  over  the  en- 
tire record  in  the  case  and  the  printed  arguments,  and 
we  do  not  think  the  contentions  of  appellant  can  be 
sustained. 

The  liability  of  appellant,  as  also  the  helplessness 
of  appellee  and  the  gross  carelessness  of  the  Hospital 
attendants  in  the  matter  of  causing  the  injury  com- 
plained of,  we  think  the  record  clearly  establishes,  and 
we  therefore  come  next  to  a  consideration  of  the  char- 
acter and  extent  of  the  injuries. 
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And  first,  it  should  be  stated  that  the  proper  amount 
of  damages  in  cases  of  this  'character  is  a  question  of 
fact  peculiarly  for  a  jury,  whose  action  in  respect 
thereto  has,  and  should  have,  much  weight  with  an  ap- 
pellate court.  If,  however,  it  becomes  clear  that  the 
verdict  is  so  excessive  as  to  be  repellant  to  the  sense 
of  justice,  or  is  otherwise  tainted  with  passion  or 
prejudice,  this  court  should  interfere  to  prevent  the 
injustice. 

Prior  to  the  injury,  plaintiff  was  an  active  woman 
of  twenty-eight,  and  in  good  health.  She  testified 
to  having  suffered  terribly  from  the  burn  during  the 
three  weeks  she  was  first  in  the  hospital;  that  there- 
after she  went  home  where  she  had  a  trained  nurse  for 
a  week,  and  then  a  general  nurse  for  about  four 
months,  during  which  time  she  could  not  use  her  foot 
at  all ;  that  she  was  compelled  to  have  a  double  cushion 
put  in  her  shoe  because  she  could  not  step  on  her  heel 
after  it  apparently  had  healed ;  that  her  physician 
called  every  day  for  about  two  months,  and  then  every 
other  day  for  several  months,  after  which  she  went  to 
his  office  for  treatment  two  or  three  times  a  week  until 
late  in  1908,  when  she  began  to  again  have  severe 
pains  in  her  heel  which  continued  until  April,  1909, 
when  she  submitted  to  another  operation  upon  her  heel 
on  account  of  which  she  remained  in  the  hospital  about 
two  weeks,  after  which  she  claimed  to  be  permanently 
disabled.  She  had  also  the  testimony  of  her  two 
medical  attendants,  Dr.  Weiner  and  Dr.  Gilmore.  Each 
of  them  corroborated  her  testimony  and  gave  a  de- 
tailed and  te.chnical  description  of  the  character  and 
extent  of  the  bum,  and  of  the  subsequent  treatment 
and  operation  which  it  made  necessary.  Both  re- 
garded the  injury  a  permanent  one.  And  we  regard 
it  as  significant  that  Dr.  Green,  the  superintendent  of 
the  Hospital  (appellant),  who  was  present  at  the  trial, 
made  no  attempt  to  prove,  either  by  his  own  testi- 
mony or  that  of  other  experts,  that  the  injuries  re- 
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ceived  by  appellee  were  less  severe  than  were  claimed, 
or  that  they  were  not  permanent  in  character. 

Upon  this  record  we  must  consider  it  as  established 
that  the  appellee's  injuries  were  severe,  exceedingly 
painful,  and  that  they  were  permanent.  This  being 
settled  in  her  favor,  we  do  not  think  that  the  verdict 
was  so  large  as  to  indicate  passion  or  prejudice  on  the 
part  of  the  jury,  nor  do  we  think  the  judsjment  was  ex- 
cessive in  amount. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Henry  W.  Leman,  Appellee,  v.  Percival  Steele, 

Appellant 

Oen.  No.  16,063. 

1.  Bankbuptcy — who  should  not  represent  receiver  as  counsel.  An 
attorney  for  creditors  petitioning  that  a  corporation  be  declared  bank- 
rupt should  not  act  as  attorney  for  a  receiver  appointed  upon  the  filing 
of  such  petition. 

2.  Begeiverships — when  services  of  attorney  not  rendered  to  indi- 
viduals. Held,  under  the  evidence,  that  the  legal  services  sought  in  this 
case  to  be  made  the  basis  of  a  set-off,  were  rendered  to  the  receiver  as 
such  and  not  to  the  receiver  in  his  individual  capacity. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Georob  W.  PattoN,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1909.  Affirmed.  Opinion  filed 
February  6,  1912.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 


Charles  Lane,  for  appellant. 
Frank  H.  Culver,  for  appellee. 
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Mb.  Pbesidinq  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

In  January,  1901,  appellant,  Percival  Steele,  as  at- 
torney for  certain  creditors,  filed  a  petition  in  the 
United  States  District  Court  in  Chicago  to  have  the 
Union  Feather  and  Wool  Mfg.  Co.  declared  a  bank- 
rupt, and  upon  his  motion,  appellee,  Henry  W.  Leman, 
was  appointed  receiver  for  the  Company.  The  Fed- 
eral Court,  however,  required  the  petitioning  cred- 
itors to  file  a  bond  to  protect  the  Company.  To  se- 
cure such  a  bond,  appellant,  by  undertaking  to  hold 
him  harmless,  induced  appellee  to  indemnify  a  bond 
company  which  gave  the  required  bond.  After  a 
hearing,  the  Federal  Court  dismissed  the  petition  to 
have  the  corporation  adjudged  a  bankrupt,  which  ac- 
tion was  affirmed  by  the  United  States  Circuit  Court 
of  Appeals,  to  which  the  petitioning  creditors  had  ap- 
pealed. Subsequently,  the  bond  company  was  com- 
pelled to  pay,  and  it  in  turn  compelled  appellee  (Le- 
man), to  protect  it  upon  the  indemnifying  bond  which 
he  had  given  it,  whereupon,  after  demand,  appellee, 
Leman,  brought  this  suit  to  recover  from  appellant 
upon  his  undertaking  to  protect  Leman. 

Appellant  filed  various  pleas,  but  relied  for  his  de- 
fense essentially  upon  a  plea  of  set-off.  Upon  a  trial, 
the  court  refused  to  admit  the  proof  offered  by  ap- 
pellant under  his  plea  of  set-off,  and  instructed  the 
jury  to  return  a  verdict  in  favor  of  Leman  for  $2,398, 
upon  which  judgment  was  entered,  and  Steele  ap- 
pealed to  this  court. 

The  controlling  question  in  this  case  is  whether  or 
not  the  services  set  out  in  the  copy  of  account  or  bill 
of  particulars  attached  to  the  plea  of  set-off  filed  by 
Steele,  and  in  support  of  which  he  offered  testimony, 
are  properly  chargeable  against  Leman  individually, 
for,  if  not,  the  judgment  in  his  favor  was  proper. 

After  a  careful  consideration  of  the  record  in  the 
«ase,  and  of  the  briefs  and  arguments  of  counsel,  we 
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think  the  court  below  properly  held  that  the  alleged 
set-off  could  not  be  allowed.  It  appears  that  some  of 
the  services  charged  for  were  rendered  before  the  re- 
ceiver was  appointed.  Throughout  the  bankruptcy 
litigation,  Steele  represented  the  petitioning  cred- 
itors, and,  on  their  behalf,  procured  the  appointment 
of  Leman  as  receiver,  and  made  all  the  necessary  and 
somewhat  unusual  arrangements  for  the  bond  which 
the  court  required  them  to  give,  and  out  of  the  giving 
of  which  this  suit  arose,  and  this  part  suggests,  at 
least,  that  the  services  here  sought  to  be  recovered  for 
were  rendered  for  and  were  properly  ichargeable  to 
the  petitioning  creditors.  And  this  suggestion  is 
strengthened  by  an  inspection  of  the  items  charged 
for,  many  of  which  were  not  and  could  not  have  been 
for  the  benefit  of  Leman,  as  receiver.  For  example, 
Steele  makes  a  charge  under  date  of  January  28,  1901, 
for  preparing  and  having  entered  an  order  for  the  ap- 
pointment of  a  receiver.  As  the  receiver  had  not 
been  appointed,  this  service  was  clearly  not  charge- 
able to  him  but  to  the  petitioning  creditors. 

**Jan.  31,  attendance  before  Justice  of  the  Peace 
Hamburger  in  reference  to  two  suits  against  the  Union 
Feather  &  Wool  Mfg.  Co.  and  presenting  to  Justice  the 
matter  of  the  petition  filed  in  U.  S.  District  Court,  etc., 
and  having  execution  stayed  in  both  cases. '^  **Feb. 
1st,  dictating  petition  and  order  to  restrain  attach- 
ment suit  of  A.  Goldberg  before  Justice  Hamburger.'^ 
**Feb.  5th,  attendance  before  Judge  Kohlsaat  having 
restraining  order  entered  in  Goldberg  case,  obtaining 
certified  copy  thereof,  having  same  served,  etc.  At- 
tendance before  Justice  Hamburger,  etc.  Serving 
restraining  order  upon  various  parties  having  attach- 
ment suits,  etc.^'  Feb.  6th,  attendance  before  Judge 
Kohlsaat  upon  motion  of  alleged  bankrupt  for  rule  to 
file  bond,  having  amount  fixed  at  $2,000,  and  time  to 
file  same  fixed  at  five  days.  *  *  *  '^Oct.  30,  attend- 
ance in  XJ.  S.  Court  of  Appeals  and  argument,  all  day.'* 

Just   how   these   items   could   be   proper   charges 
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against  the  receiver,  who  was  but  an  oflS«cer  of  the 
court,  does  not  appear. 

It  is  true  that  when  Leman  had  been  appointed  re- 
ceiver and  had  been  by  order  of  court  authorized  *^to 
employ  counsel  to  advise  and  represent  him  as  re- 
ceiver," he  did  file  a  written  acceptance  of  the  ap- 
pointment as  receiver,  in  which  he  designated  Steele 
*'as  his  attorney,  upon  whom  service  of  notice'^  could 
be  made.  It  appears,  however,  that  Steele  prepared 
and  procured  the  entry  of  the  order,  which  was  en- 
tered upon  his  motion,  authorizing  Leman  *'to  employ 
counsel  to  advise  and  represent  him  as  receiver"  and 
yet  Steele  seeks,  in  this  case,  to  charge  this  service  to 
Leman,  personally. 

The  position  of  appellant,  Steele  (he  being  the  at- 
torney for  petitioning  creditors  in  bankruptcy),  act- 
ing as  attorney  for  the  trustee,  was  one  which  the  pol- 
icy of  the  law  condemns :  *  *  The  attorney  for  the  pe- 
titioning creditors  should  not  be  allowed  to  be  the  at- 
torney for  the  receiver  or  trustee  in  bankruptcy. 
While  such  representation  is  not  prohibited,  it  aflfords 
an  opportunity  for  chicanery,  fraud  and  perjury." 
In  re  Strobel,  20  Am.  Bank  Rep.,  22. 

*'The  trustee  should  not  be  allowed  to  retain  the 
counsel  for  the  bankrupt. "  In  re  Rusch,  5  Am.  Bank 
Rep.  565. 

Our  own  Supreme  Court  refused  to  allow  the  solici- 
tor of  the  receiver  to  be  paid  for  services  rendered  to 
him  where  it  appeared  that  he  had  also  been  the  solici- 
tor for  the  complainant,  and  said:  '* Attorneys  can- 
not accept  employment  from  adverse  litigants  in  the 
same  controversy.  Nor  does  it  matter  that  their  in- 
tentions and  motives  are  honest.  The  rule  is  a  rigid 
one,  designed  not  alone  to  prevent  the  dishonest  prac- 
titioner from  fraudulent  condu»ct,  but  as  well  to  pre- 
clude the  honest  practitioner  from  putting  himself  in 
a  position  where  he  may  be  required  to  choose  between 
conflicting  duties  or  be  led  to  attempt  to  reconcile  con- 
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flicting  interests,  rather  than  to  enforce  to  their  full 
extent  the  rights  which  he  alone  represents.  ^ '  Strong 
V.  International  Assn.,  183  111.  97. 

In  this  case,  Steele,  having  drawn  and  had  entered 
the  order  authorizing  his  emplojnnent,  was  fully  ap- 
prised of  the  fact  that  the  service  he  was  to  rendcM- 
Leman  in  the  bankruptcy  matter,  was  to  him  ''as  re-' 
ceiver;"  and  in  that  capacity  only  (if  at  all)  was  Le- 
man liable  for  the  services,  and,  even  then,  for  such 
amount  as  should  be  determined  by  the  court  in  which 
he  was  appointed. 

''In  his  relations  to  the  court  appointing  him,  and 
the  consequent  restriction  upon  his  powers,  the  re- 
ceiver occupies  a  somewhat  different  position  from 
that  of  an  administrator  or  executor.  Strictly,  a  re- 
ceiver had  no  right  to  incur  any  liability  without  the 
consent  of  the  court.  *  *  i*  In  this  case  no  question 
is  made  as  to  the  emplojinent  of  the  attorney  by  the 
receiver ;  the  court  has  approved  of  the  propriety  and 
necessity  of  such  action.  When  counsel  is  employed 
with  the  approval  of  the  court,  all  the  authorities 
agree  that  the  court  will  pass  upon  the  amount  to  be 
allowed  for  services.  We  are  satisfied  that  this  rule 
as  to  compensation  prevails  both  in  the  English  and 
American  courts  and  that  it  is  the  universal  practice 
of  courts  of  equity  to  compel  claimants  upon  the  fund 
to  present  their  claims  to  the  court  and  that,  where 
so  presented  and  passed  upon,  such  claims  are  res  judi- 
cata so  far  as  the  receiver  is  concerned  and  that  his 
personal  liability  ceases.  *  *  *  ijVe  cannot  conceive 
that  any  attorney,  whose  every  act  must  be  with  full 
knowledge  that  he  is  acting  for  an  officer  of  the  court, 
will  complain  that,  in  accepting  employment  from  a 
receiver,  he  is  held  to  do  so  with  the  understanding 
that  his  compensation  will  depend  upon  the  amount 
which  may  be  allowed  him  therefor  by  the  court  upon 
the  final  accounting  ol  tho  receiver.  Any  other  iul«i 
would  subject  the  receiver  to  expensive  litigation  af- 
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ter  his  final  accounting  and  discharge  from  his  trust. ' ' 
Walsh  V.  Eaymond,  58  Conn.  251. 

*'Any  acts  of  the  receiver  not  within  the  authority 
conferred  by  the  order  of  court  and  not  otherwise  au- 
thorized by  the  court,  do  not  bind  the  court.  The 
corollary  of  this  proposition  is  that,  if  the  receiver 
act  without  authority  or  exceeds  his  authority  he  be- 
comes personally  liable  and  must  answer  individually. 
This  produces  the  correlative  that,  where  the  receiver 
acts  within  the  scope  of  his  authority  as  given  by  the 
court,  he  incurs  no  personal  liability.  *  *  *  Under 
no  circumstances  does  a  receiver  incur  any  personal 
responsibility  where  he  acts  in  conformity  with  the 
orders  of  the  «court."  Alderson  on  Eeceivers,  pp. 
329-330. 

We  are  convinced  that  the  attempted  offset  consti- 
tuted no  valid  defense  to  the  claim  sued  on,  and  the 
judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 


John  F.  Devine,  Administrator,  Appellee,  v.  Chicago 
Junction  Railway  Company,  Appellant 

Qen.  No.  16,124. 

1.  Evidence — when  hooTc  of  rules  competent.  Held,  in  this  cape, 
that  a  book  of  rules^  established  by  stipulation  as  containing  the  rules 
of  the  defendant  company,  was  competent,  the  same  having  been  in  the 
possession  of  the  plaintiff's  intestate  for  a  number  of  years  and  found 
after  his  death  near  the  place  where  the  accident  occurred  which  resulted 
in  hia  death. 

2.  Negligence — effect  of  rules  upon  question  of.  If  a  railroad 
company  adopt  for  the  operation  of  cars  in  its  yards,  a  rule,  limiting  the 
speed  of  the  operation  of  trains  in  such  yard,  there  is  impliedly  an  ad- 
mission that  such  rule  is  reasonable  and  necessary  for  the  protection  of 
the  public  and  the  employes  of  the  company. 
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3.  Negligence — what  constitutes.  Absence  of  the  exercise  of  or- 
dinary care  constitutes  negligence.  What  in  the  exercise  of  ordinary 
care  differs  according  to  the  facts  and  circumstances  of  the  cases.  The 
general  rule,  however,  is  that  ordinary  care  is  the  exercise  of  that  degree 
of  care  which  a  reasonably  prudent  man  would  exercise  under  the  same 
circumstances. 

4.  Negligence — jnoving  of  cars  contrary  to  rule.  If  it  be  negligent 
to  move  cars  at  a  rate  of  speed  in  excess  of  the  maximum  limit  fixed  by 
the  rules  of  the  company,  it  is  none  the  less  negligent  frequently  to  pur- 
sue such  a  practice. 

5.  Contributory  negligence — when  not  question  of  law.  The  con- 
duct of  a  person  cannot  be  said  as  a  matter  of  law  to  be  contributorily 
negligent  unless  such  conduct  has  been  shown  by  legal  and  competent 
evidence  to  be  so  clearly  and  palpably  negligent  that  all  reasonable  minds 
would  so  pronounce  it  without  hesitation  or  dissent. 

6.  Pleading — when  defective  declaration  cured  hy  verdict.  A  dec- 
laration which  defectively  states  a  good  cause  of  action  is  cured  by  ver- 
dict. Held,  in  this  case,  that  the  declaration  states  a  good  cause  of 
action. 

Smith,  J.,  dissenting. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Homer  Abbott, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Octo- 
ber term,  1909.  Affirmed.  Opinion  filed  February  6,  1912.  Rehear- 
ing denied  February  20,  1912.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
John  D.  Black  and  John  C.  Slade,  of  counsel. 

Charles  J.  Trainor,  for  appellee. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin 
ion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  $4,500 
against  appellant  rendered  in  the  Superior  Court  of 
Cook  county,  in  a  suit  brought  to  recover  for  the  al- 
leged wrongful  killing  of  one  Leavitt,  a  conductor  of 
a  switching  «crew  of  the  Chicago  &  Northwestern  Eail- 
way  Company,  which  last  named  company  was  origi- 
nally a  joint  defendant  with  appellant,  but,  upon  pay- 
ment of  $500,  was  given  a  covenant  not  to  sue,  and 
dismissed  out  of  the  case. 
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The  accident  occurred  in  a  private  switch-yard, 
known  as  the  **East  47th  Street  Yard,"  located  at  the 
southern  extremity  of  the  Union  Stock  Yards  in  Chi- 
cago, just  east  of  Center  avenue, — a  north  and  south  > 
street, — and  directly  north  of  47th  street,  which  ex- 
tends east  and  west.  The  yard  'consists  of  some  six- 
teen east  and  west  parallel  tracks,  all  of  which,  at 
their  western  extremities,  curve  to  the  northwest 
where  they  are  connected  by  a  series  of  converging 
leads  and  switches  with  two  north  and  south  tracks, 
known  as  the  east  and  west  main  tracks.  The  six- 
teen tracks  are  numbered  across  the  yard  consecu-  ^ 
tively,  beginning  with  '*  Number  1"  at  the  north.  The 
accident  occurred  on  track  3. 

The  yard  was  used  for  the  delivery  of  cars  by  the 
appellant  company  and  their  receipt  by  the  various 
other  railroads  to  which  they  were  consigned;  each 
company  being  assigned  one  or  more  tracks  for  the  re- 
ceipt of  freight  consigned  to  it.  Track  No.  1  was  as- 
signed to  the  Burlington  road,  while  tracks  Nos;  2 
and  3  were  the  regular  receiving  tracks  of  the  North- 
western,— and  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  had  track  No.  4.  Each  afternoon, 
the  engines  from  the  various  companies  would  come 
into  the  yard  shortly  before  five  o'clock  to  get  what 
was  known  as  the  ''meat''  train  intended  for  that  com- 
pany. These  various  engines  would  wait  until  the 
meat  cars  were  ''kicked"  or  pushed  in  on  the  various 
tracks  by  appellant's  engines,  after  which  they  would 
draw  the  cars  on  their  respective  tracks  out  of  the 
yard,  and  upon  the  east  main  tracjc, — the  crew  for 
each  company  striving  to  get  away  as  early  as  pos- 
sible. 

Leavitt's  crew  came  into  the  yard  with  its  engine 
and  caboose  shortly  before  five  o'clock  on  the  after- 
noon of  the  day  of  the  accident,  and  backed  in  on 
track  No.  2,  opposite  the  switch  leading  into  track  No. 
3,  to  wait  until  their  meat  train  should  be  made  up. 
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Shortly  after  their  arrival,  seven  cars  were,  by  the 
appellant  company,  '* kicked^'  back  on  track  No.  3,  and 
three  or  four  others  on  track  No.  4,  in  the  same  move- 
ment. Before  these  seven  cars  were  put  in,  there 
were  two  meat  cars  standing  on  track  No.  3,  some- 
where about  600  feet  east  of  the  switch.  As  conductor 
of  the  train,  Leavitt's  duty  was  to  take  the  number 
and  destination  of  each  car  in  his  train.  When  these 
were  obtained,  he  brought  them  to  the  office  of  the  clerk 
of  the  Chicago  &  Northwestern  Eailway,  Company,  one 
Waldron  by  name.  Waldron  would  have  a  list  of  the 
cars  as  furnished  him  by  the  appellant  company, 
and  he  and  Leavitt  would  compare  their  lists,  and 
thereby  as-certain  whether  all  the  cars  intended  for 
them  had  been  placed  on  track  No.  3.  Track  No.  3 
extends  south  and  east  of  the  switch  from  the  east 
and  west  main  tracks,  and  makes  an  abrupt  curve 
toward  the  east. 

These  seven  cars,  thus  thrown  in  upon  track  No.  3, 
were  moving  with  such  speed  that,  after  striking  the 
two  meat  cars  already  standing  upon  the  track,  they 
were  all  driven  east  about  five  car  lengths.  The  tes- 
timony as  to  the  speed  at  which  the  seven  cars  were 
** kicked"  in  upon  the  track  varied  from  12  to  20  miles 
per  hour.  There  was  testimony  to  the  effect  that, 
shortly  before  these  seven  cars  were  *' kicked"  back, 
Waldron,  the  clerk  whose  duty  it  was  to  keep  tab  of 
the  cars  thrown  in  upon  track  No.  3,  had  found  the 
two  or  three  cars  then  upon  the  track,  said  to  have 
been  located  about  five  car  lengths  from  the  switch,  or 
just  east  of  the  curve;  that,  as  he  had  no  bill  of  con- 
signment of  the  one  of  these  cars  nearest  the  switch, 
he  took  from  the  north  side  of  the  car  the  bill  of  con- 
signment thereon,  and  brought  it  to  his  office  for  the 
purpose  of  making  a  bill  therefrom. 

The  testimony  in  the  case  tended  to  show  that  in  the 
discharge  of  his  duty  to  take  the  respective  numbers 
of  the  cars  and  the  consignment  of  each,  Leavitt  came 
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to  take  the  iconsigmnent  of  this  car  from  its  north  side 
from  which  Waldron  had  taken  the  consignment  card, 
so  that  it  became  necessary  for  Leavitt  to  pass  aronnd 
to  the  other  side  of- the  car  to  obtain  the  consignment 
card  on  its  south  side,  there  being  ordinarily  such  a 
card  upon  each  side  of  the  car.  No  one  actually  saw 
the  accident,  though,  shortly  before  it  occurred,  Leav- 
itt was  seen  by  Burke,  an  inspector  for  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  who  was 
then  testing  the  wheels  of  cars  being  thrown  in  upon 
its  track  No.  4,  and  he  had  a  few  words  with  Leavitt. 
At  this  time  Leavitt  was  standing  between  tracks  No. 
2  and  No.  3,  apparently  taking  the  numbers  off  the  end 
of  the  car  that  was  nearest  the  switch,  being  the  one 
from  which  Waldron  had  taken  the  destination  card. 
At  this  time,  by  the  shunting  of  cars  on  track  No.  4, 
Burke's  view  of  Leavitt  was  shut  off,  though  he  saw 
the  cars  coming  in  upon  track  No.  3,  and,  almost  im- 
mediately thereafter,  heard  Leavitt  call  out.  From 
the  marks  in  the  cinders  between  the  tracks,  it  ap- 
peared that  Leavitt  had  been  dragged  about  three 
car  lengths,  after  which  he  was  run  over  by  four  cars, 
and  killed.  It  also  appeared  from  the  testimony  of 
one  Tumey,  a  car  inspector  for  the  Northwestern 
Railway,  that  it  was  a  part  of  Leavitt 's  duty  to  see 
that  the  cars  were  sealed,  and  to  enter  in  his  book  the 
condition  of  the  seals  of  the  cars  before  the  trains 
were  pulled  out,  and  that  there  were  seals  on  both 
sides  of  the  cars.  The  accident  occurred  on  the  31st 
of  March,  1905.  From  the  testimony  it  would  ap- 
pear that  at  the  time  of  the  accident  there  was  still 
sufficient  daylight  to  see  several  hundred  feet  if  there 
were  no  obstruction. 

At  the  time  of  his  death,  Leavitt  was  sixty-three 
years  of  age ;  for  six  years  preceding  he  had  been  en- 
gaged in  substantially  the  same  manner  as  on  the  day 
of  the  accident ;  he  was  shown  to  be  a  man  of  careful 
habits,  with  good  eyesight  for  a  man  of  his  age.      The 
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court  admitted  in  evidence  a  '^book  of  rules'*  of  the 
appellant  company,  and  there  was  testimony  tending 
to  show  that  this  book  was  picked  up,  with  some  other 
things  belonging  to  Leavitt,  near  where  his  body  was 
found,  and  that  it  had  been  in  his  possession  for  some 
time.  Rule  16  on  page  40  of  this  book,  provided  that 
the  speed  of  trains  in  the  Stock  Yards  district  should 
be  ''governed  by  the  city  ordinances,  fixing  the  speed 
of  trains,  extracts  of  which  will  be  found  in  the  back 
of  this  book, ' '  and  on  page  43  of  this  book  of  rules  are 
set  out  extracts  from  the  city  ordinances,  which  pro- 
vide that  at  the  point  in  the  district  where  these  yards 
were  located,  the  cars  should  not  be  operated  at  a 
greater  speed  than  nine  miles  per  hour. 

The  case  went  to  the  ni^ry  upon  two  counts:  The 
first  count  charges  that  defendants  were  jointly  using 
and  operating  under  a  common  arrangement  a  cer- 
tain railroad  track  in  the  Stock  Yards ;  that  under  the 
terms  of  that  arrangement,  the  appellant  company, 
with  its  own  engines  and  employes,  daily  placed  oh 
said  track  all  cars  received  by  it  for  the  Northwestern 
Tfailway  Company,  which  last  named  company,  with 
its  own  engines  and  employes,  hauled  said  cars  away 
from  said  track ;  that  said  track  was  constructed  on  a 
sharp  and  dangerous  curve  so  that  employes  of  the  de- 
fendants, engaged  in  the  conduct  of  the  joint  business 
done  bv  said  defendants  on  said  track  on  certaiTi 
points  thereon,  were  unable  to  see  or  hear  a  train  of 
cars  coming  around  said  curve,  until  too  late  to  escape 
im'urv  therefrom;  that  it  thereupon  became  the  dutv 
of  said  defendants  to  conduct  their  said  business  with' 
due  care  for  the  safetv  of  the  employes  of  either  or 
both  of  said  defendants,  whose  duty  required  them  to 
be  on  or  about  said  track;  that  on  March  31,  1905, 
while  said  Leavitt  (who  upon  this  day  was,  and  for 
some  years  prior  thereto  had  been,  employed  by  the 
Northwestern  Eailwav  Company  as  freight  conductor, 
and  as  such  had  icharge  of  cars  placed  upon  said  track 
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for  said  Northwestern  Company,  and  of  its  engines 
and  employes  used  in  hauling  said  cars  from  said 
track),  was  in  discharge  of  his  duties,  and  with  all  due 
care  and  caution  was  upon  or  crossing  said  track  at  a 
point  where  he  was  unable  to  see  or  hear  a  train  of 
cars  coming  around  said  curve,  until  too  late  to  es- 
cape injury  therefrom,  a  certain  train  of  cars  under 
the  care  and  management  of  the  servants  of  the  ap- 
pellant company,  and  without  any  engine  attached 
thereto,  was  suddenly  and  carelessly  ''kicked,^'  pro- 
pelled and  run  upon  said  track  by  the  appellant  com- 
pany, without  the  knowledge  or  warning  to  the  de- 
ceased, at  a  high  rate  of  speed,  greatly  in  excess  of  the 
customary  speed  at  said  place,  and  against  and  upoil 
said  deceased,  who  was  thereby  then  and  there  killed. 
The  second  count  was  like  the  first,  except  that  it 
contained  an  additional  allegation  with  respect  to  the 
manner  in  which  cars  came  in  ^'and  without  any  look- 
out or  other  person  on  the  foremost  of  said  cars  to 
warn  employes  of  defendants  of  the  approach  of  said 
cars.  ^  * 

The  grounds  relied  upon  for  reversal  of  the  judg- 
ment are:  First, — that  the  two  counts  above  men- 
tioned do  not,  nor  does  either  of  them,  state  a  cause  of 
action,  nor  is  either  of  them  sufficient  to  sustain  tho 
judgment;  second, — that  the  evidence  does  not  show 
the  appellants  guilty  of  negligence,  causing  the  deatli 
of  the  deceased;  third, — that  appellee's  intestate  was 
guilty  of  contributory  negligence  without  which  the 
accident  would  not  have  occurred;  fourth, — that  i^"^ 
court  erred  in  admitting  in  evidence  the  alleged  *'book 
of  rules''  of  the  Chicago  Junction  Ry.  Co. 

Taking  up  these  propositions  in  their  reverse  order, 
we  do  not  think  the  court  erred  in  admitting  in  evi- 
dence the  *'book  of  rules"  of  appellant  company.  The 
identitv  of  this  book  as  a  book  of  rules  of  the  company 
is  established  bv  a  stipulation  filed  in  this  court  at  the 
hearing,  in  which  it  is  recited,  ''that  it  is  stipulated  be 
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tween  the  parties  hereto  that  the  book,  plaintiff  ^s  Ex- 
hibit 1,  referred  to  in  the  Eecord  herein,  is  a  book  is- 
sued by  the  Chicago  Junction  Ey.  Co.  as  its  rule  book, 
or  book  of  rules,  and  referred  to  on  Eecord  page  368,'' 
and  we  think  the  evidence  justifies  belief  that  this  book 
had  been  in  possession  of  the  deceased  for  years,  and 
that,  after  his  death,  it  was  found  along  the  track  at 
the  point  where  he  was  struck  by  the  car.  We  also  are 
of  the  opinion  that  the  facts  and  circumstances  shown 
made  at  least  a  prima  facie  case  to  the  effect  that  such 
rules  were  in  force  nt  the  time  of  the  accident.  Eule 
16  on  pa^e  40  of  this  book,  by  reference  to  page  43 
thereof,  fixed  the  rate  of  speed  at  which  the  cars  of 
appellant  company  should  be  operated,  at  not  more 
than  nine  miles  per  hour.  We  think  the  rules  adopted 
by  the  company  were  proper  evidence  bearing  upon 
the  question  of  ordinary  care  on  the  part  of  the  per- 
son injured,  and  also  upon  the  question  of  negligence 
on  the  part  of  the  defendants ;  indeed,  the  adoption  of 
such  a  rule  is  impliedly  a  statement  by  the  company 
that  the  rule  is  reasonable,  and  that  it  is  necessary 
for  the  protection  of  the  public  and  the  employes  of 
the  oompanv.  Lake  Shore  &  Michigan  Southern  E. 
E.  Co.  V.  Ward,  135  111.  511-517;  Chicago  &  Alton  E. 
E.  Co.  V.  Kelly,  182  111.  267-270 ;  Chicago  &  Alton  E. 
E.  Co.  V.  Eaton,  194  111.  441.  In  passing  upon  the 
Kelly  case,  supra,  the  Supreme  Court  adopted  the 
opinion  of  the  Appellate  Court  in  which,  as  bearing 
upon  the  question  of  ordinary  care  of  deceased  for  his 
own  safety,  it  was  said,  ''it  is  reasonable  to  infer 
from  his  length  of  service  that  he  was  acquainted  with 
the  rules  of  appellant  in  respect  to  the  running  of  its 
trains,  and  that  he  would,  in  the  exercise  of  ordinary 
care,  conform  his  actions  in  respect  thereto.^'  In  the 
Eaton  cnse.  svpra,  the  court  held: 

''Whether  appellant  is  gniilty  of  neglect  or  the  de- 
ceased of  contributory  negligence  are  questions  of  fact 
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for  the  jury,  and  the  adoption  of  the  rules  above  re- 
ferred to  (being  the  rales  of  the  Chicago  &  Alton 
Company)  is  an  admission  by  appellant  that  ordinary 
care  required  the  course  of  conduct  prescribed  there- 
in (L.  S.  &  M.  S.  V.  Ward,  135  HI.  511),  and  the  jury 
will  be  justified  in  finding  that  if  said  rule  had  been 
obeyed  the  accident  would  not  have  happened.  (Chi- 
cago, St.  Paul  &  Kansas  City  Ey.  Co.  v.  Eyan,  165  HI. 
88.)  And  the  court  continued  and  said  that,  relying 
upon  the  rule,  deceased  had  the  right  to  assume  that 
the  employes  of  the  company  would  obey  the  rule  and 
that  had  they  obeyed  the  rule  he  could  have  proceeded 
safely  in  the  manner  which  he  did.'' 

Under  these  authorities,  we  think  it  clear  that  the 
rules  were  competent  and  admissible  upon  the  ques- 
tion of  ordinary  care  on  the  part  of  the  deceased,  and 
an  admission  on  the  part  of  the  appellant  company  as 
to  what  constituted  ordinary  care  on  its  part  in  the 
movement  of  its  cars  under  the  circumstances  dis- 
closed bv  the  testimonv  in  this  case. 

Upon  the  question  of  contributory  negligence  of  the 
deceased,  the  testimony  in  the  case  leaves  room  for 
some  uncertaintv  and  doubt.  If  we  were  now  con- 
siderinsr  it  as  an  entirely  new  proposition,  and  one 
which  we  were  at  libertv  to  decide  from  our  own  im- 
pressions, we  miffht  reach  a  different  conclusion  than 
that  reached  by  the  jurv.  There  is  no  question  that 
the  deceased  was  engasred  in  a  hazardous  occupation, 
pnd  one  which  required  a  hiffh  desrree  of  caution  and 
watchfulness  to  avoid  iniurv.  He  had  long  exper- 
ienr»e  in  the  service  and  was  familiar  with  the  yard 
and  the  use  of  the  switch  tracks.  It  is  not  quite  clear 
that  there  was  anv  necessity  for  his  being  upon  the 
track  at  the  time  of  the  iniurv;  even  upon  the  assump- 
tion that,  in  the  performance  of  his  dutv,  he  was  re- 
nnired  to  ffo  upon  both  sides  of  track  No.  3,  he  was 
certainlv  bound  to  exercise  a  proper  degree  of  caution 
in  doing  so.      He  must  have  known,  or  at  least  have 
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expected,  that  other  cars  than  the  two  which  he  was 
apparently  inspecting,  would  be  *' kicked'^  or  thrown 
in  on  the  track  at  about  that  time.  On  the  other  hand, 
it  must  be  remembered  that  track  No.  3  was  being  used 
to  receive  cars  consigned  by  the  Northwestern  Com- 
pany and  placed  thereon  by  the  appellant  company, 
and  it  was  the  duty  of  the  deceased  to  procure  the 
number  of  each  car,  together  with  its  destination.  To 
secure  the  latter,  it  was  necessary  to  inspect  a  con- 
signment, or  destination  card  which  is  placed  in  a 
small  wire  'cage  on  either  side  of  the  car.  It  was  his 
duty  to  know  when  all  the  cars  that  were  intended  to 
constitute  his  train,  had  been  received  upon  his  track 
and  to  have  a  complete  description  of  each  car  and  its 
consignment  and  destination  and  compare  it  with  the 
yard  clerk  before  his  train  pulled  out.  We  think  it 
a  reasonable  inference  from  the  testimony,  that  the 
deceased  was  crossing  from  the  north  to  the  south 
side  of  track  No.  3  to  obtain  the  destination  of  that 
oar,  which  would  be  ascertained  by  inspecting  the  card 
on  the  south  side  of  the  west  car,  the  card  on  the  north 
side  having  been  removed. 

The  evidence  shows  without  contradiction  that 
Leavitt  was  and  had  been  a  careful  man ;  that  he  was 
a  man  of  family,  and  was  sober  and  industrious.  The 
fact  that  he  had  been  in  the  employ  of  the  Northwest- 
ern Eailway  Company  for  many  years,  in  charge  of 
one  of  its  trains,  tends  to  establish  his  competency  as 
an  employe  as  well  as  character,  prudence  and  so- 
briety. From  the  evidence  it  seems  to  us  that  Leav- 
itt's  duties  fairly  contemplated  his  crossing  the  tracks. 
His  crossing  track  No.  3  from  one  side  to  the  other 
of  the  cars  to  procure  the  needed  information  for  his 
report  to  the  yard  clerk,  although  he  must  have  known 
that  it  involved  some  hazard  or  risk,  was  not  neces- 
sarily negligence  because  he  was  evidently  required  to 
perform  this  duty,  and  in  so  doing,  was  obliged  to  use 
only  such  care  for  his  own  safety  as  would  be  usual 
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and  ordinary  care  under  the  circumstances.  If  the 
seven  cars,  which  were  ''kicked''  in,  came  around  the 
curve  at  from  15  to  18  miles  an  hour,  and  if,  when 
standing  immediately  north  of  the  north  rail  of  track 
No.  3  and  looking  in  the  direction  from  which  the  cars 
were  coming,  they  would  be  seen  only  at  a  distance  of 
not  more  than  two  or  three  car-lengths,  his  injury 
might  be  attributable  to  the  speed  at  which  the  cars 
were  being  driven  around  the  curve  so  much  in  excess 
of  the  speed  he  had  a  right  to  expect,  under  the  rules 
of  the  company,  they  would  be  moved.  Contributory 
negligen<5e  on  the  part  of  the  deceased  is  not  to  be 
presumed ;  nor  must  the  proof  of  due  care  and  caution 
required,  necessarily  be  made  by  direct  evidence.  It 
has  been  repeatedly  held  by  our  Supreme  Court  that 
where  there  are  no  eye  witnesses  to  the  accident,  the 
jury  may  consider,  as  tending  to  prove  due  care  and 
caution  on  the  part  of  the  injured  party,  the  instinct 
of  self-preservation,  his  family  ties,  usual  care  and 
caution,  etc.  See,  among  other  cases,  the  following: 
Illinois  Central  R.  R.  Co.  v.  Prickett,  210  111.  140 ;  E.  J. 
&  E.  Ry.  Co.  V.  Hoadley,  220  111.  462. 

It  is  a  question  of  fact  for  the  jury  whether  the  de- 
ceased exercised  ordinary  care,  and  this  court  cannot 
say  as  a  matter  of  law,  that  contributory  negligence 
has  been  established,  unless  the  conduct  of  the  de- 
ceased has  been  shown,  by  legal  and  competent  evi- 
dence, so  clearly  and  palpably  negligent  that  all  rea- 
sonable minds  would  so  pronounce  it  without  hesitar 
tion  or  dissent.  Illinois  Central  R.  R.  Co.  v.  Ander- 
son, 81  HI.  App.  137,  affirmed  in  184  111.  294. 

As  to  the  negligence  of  appellant  company,  this,  too, 
is  a  question  of  fact  to  be  determined  by  a  jury.  It 
must  be  conceded  that  even  assuming  that  Leavitt's 
occupation  was  a  hazardous  one,  he  had  a  legal  right 
to  demand  that  ordinary  care  should  be  taken  by  the 
defendants  not  to  unnecessarily  inflict  any  injury 
upon  him.      This  ordinary  care  would  be  different  in 
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one  case  from  what  might  be  required  in  another,  but 
in  any  event,  it  must  be  such  care  as  a  reasonably 
prudent  man  would  exercise  under  the  same  circum- 
stances. Absence  of  such  ordinary  care  would  con- 
stitute negligence  if  injury  resulted.  In  this  case,  it 
is  urged  that  the  deceased  knew  that  appellant  com- 
pany had  been  accustomed  to  *^kick''  in  cars  upon 
these  tracks  at  a  high  rate  of  speed.  Even  if  the  fact 
be  conceded,  it  still  remains  true  that  if  it  were  negli- 
gent to  move  the  cars  at  such  a  rapid  rate  of  speed  in 
violation  of  their  own  rules,  it  would  not  cease  to  be 
negligen«ce  because  frequently  done.  Negligence  is 
the  want  of  that  degree  of  care  which  the  law  requires 
in  a  given  case.  Putney  v.  Keith,  98  111.  App.  285; 
Illinois  Central  E.  R.  Co.  v.  Behrens,  101  111.  App.  33. 
Under  the  arrangements  shown  to  exist  between  the 
appellant  company  and  the  Northwestern  Railway 
Company,  we  think  both  companies  were  liable  to  the 
employes  of  either  who,  in  the  absence  of  contributory 
negligence,  might  be  injured  by  the  negligence  of 
either  of  them,  and  that  each  company  is  chargeable 
with  notice  as  to  the  employes  of  the  other  engaged  on 
its  tracks.  Illinois  Central  R.  R.  Co.  v.  Frelka,  110 
111.  498;  0 'Sullivan  v.  C.  M.  &  St.  P.  Ry.  Co.,  23  HI. 
App.  646. 

In  the  case  of  Pennsylvania  Co.  v.  Conlan,  101  HI. 
93,  Conlan  was  employed  by  the  Chicago  &  Alton  R.  R. 
Co.,  which  company,  with  the  Pennsylvania  Co.,  were 
jointly  using  certain  tracks.  Conlan  was  in  a  switch- 
ing crew  of  the  Chicago  &  Alton  R.  R.  Co.  and  was 
killed  by  an  engine  that  was  owned  and  operated  by 
the  Pennsylvania  Co.  He  was  crossing  the  track  on 
which  the  Pennsylvania  Company's  engine  was  run- 
ning at  the  time  he  was  killed,  and  had  been  taking  the 
numbers  of  the  cars  of  the  train  that  his  crew  was 
making  up.  In  the  declaration  it  was  alleged  that 
Conlan  was  on  the  track,  on  which  he  was  killed,  in  the 
exercise  of  his  duties  as  such  switchman,  and  that 
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while  in  the  discharge  of  such  duty,  with  due  care  and 
caution,  and  without  negligence  on  his  part,  while  so 
passing  over  and  along  the  track,  the  Pennsylvania 
Company  negligently  drove  its  engine  and  train  with- 
out sufficient  headlight,  and  injured  the  deceased, — 
and  the  court  held  that  the  gist  of  the  action  was  the 
negligen*ee  of  the  Pennsylvania  Company, — and  that 
the  motive  of  the  deceased  in  being  upon  the  track  was 
wholly  immaterial,  it  being  sufficient  that  he  was  law- 
fully there.  Negligence  was  held  to  be  a  question  of 
fact  for  the  jury  in  that  case ;  and  we  do  not  think  the 
fact  that  in  that  case  the  city  ordinance  was  admitted 
in  evidence,  while  in  the  case  at  bar  it  was  not  ad- 
mitted, is  important.  In  the  case  at  bar  the  appellant 
company  had  adopted  a  portion  of  the  city  ordinance, 
limiting  the  speed  of  trains  and  cars  to  nine  miles 
per  hour,  as  a  part  of  its  rules ;  and,  as  we  have  before 
held,  these  rules  were  admissible  in  evidence  as  an 
admission  of  the  appellant  company  of  what  was 
necessary  on  its  part  to  observe  ordinary  care,  as  well 
as  tending  to  show  that  the  deceased  was  exercising 
reasonable  care.  That  whether  crossing  a  track 
under  particular  circumstances  is  or  is  not  negligence, 
is  a  jury  question — see  Pennsylvania  Company  v.  Con- 
Ian,  supra;  Village  of  Clayton  v.  Brooks,  150  111.  97; 
L.  E.  &  W.  E.  R.  Co.  V.  Middleton,  142  111.  550 ;  L.  S.  & 
M.  S.  Ry.  Co.  V.  Parker,  131  111.  557.  This  question 
of  negligence  of  appellant  company,  as  well  as  that  of 
the  contributory  negligence  of  deceased  are  also  ques- 
tions of  fact  for  a  jury,  whose  verdict  in  relation  there- 
to should  not  be  set  aside  unless  this  court  finds  that 
such  verdict  is  either  unsupported  by  the  evidence,  or 
is  against  the  manifest  weight  of  the  evidence  upon 
these  questions, — ^neither  of  which  do  we  find. 

Appellant  strenuously  insists  that  the  declaration 
does  not  state  a  cause  of  action  and  is  insufficient  to 
sustain  a  judgment,  and  cites  in  support  of  its  con- 
tention McAndrews  v.  C.  L.  S.  &  E.  Ry.  Co.,  222  111. 
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232,  and  Mackey  v.  Northern  Milling  Co.,  210  id.  115. 
In  the  McAndrews  case  it  was  alleged  that  plaintiff 
was  upon  and  about  to  unload  a  car  standing  upon  one 
of  the  tracks  of  the  defendant  railroad,  and  while  ex- 
ercising ordinary  care,  etc.,  the  company,  without  giv- 
ing the  plaintiff  any  warning,  negligently  pushed  cer- 
tain other  cars  against  that  on  which  the  plaintiff  was 
standing.  It  was  claimed  that  the  declaration  did 
not  aver  substantive  facts  showing  that  the  company 
owed  the  plaintiff  any  duty  to  warn  him  that  it  was 
about  to  move  the  cars,  and  the  Supreme  Court  sus- 
tained the  contention.  It  should  be  noted  that  the 
charge  of  negligence  in  the  declaration  in  that  case 
was  merely  that  the  railroad  company  did  not  warn 
the  deceased,  and  the  court  held  that  the  declaration 
did  not  state  any  facts  showing  an  obligation  on  its 
part  to  do  so. 

The  Mackey  case  was  decided  in  favor  of  the  de- 
fendant upon  the  ground  that  the  allegation  in  the 
declaration  that  appellant  was  *  lawfully''  upon  the 
track,  was  not  sufficient  to  put  the  defendant  company 
in  the  attitude  of  being  negligent;  but  the  court  fur- 
ther said  that  *'it  is  not  stated  that  Mackey  *s  duties 
necessarily  required  him  to  be  on  the  side-track  at  the 
time  of  the  accident,  or  that  he  was  performing  any 
duty  he  owed  appellee,  or  that  appellee  had  any  rea- 
son to  believe  or  suspect  that  said  Mackey  would  be 
there  in  a  position  of  danger."  In  the  case  at  bar 
the  declaration  alleges  the  joint  operation,  and  con- 
trol of  the  track;  that  the  appellant  company  placed 
cars  upon  that  track  for  the  Northwestern  Company 
which  the  latter  hauled  away;  that  the  track  was  con- 
structed upon  a  sharp  curve,  and  that  it  became  the 
duty  of  the  defendants  in  the  joint  operation  of  said 
track  to  -conduct  their  business  with  due  care  for  the 
safety  of  employes  of  either  of  said  defendants  whose 
duties  required  them  to  be  on  or  about  said  track  or 
to  cross  same,  and  that  the  appellant  company  failed 
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to  do  so;  that  Leavitt,  who  was  an  employe  of  the 
Northwestern  Company,  and  had  charge  of  the  cars 
placed  on  the  track  for  it,  was  in  the  discharge  of  his 
said  duties,  and,  with  due  care  and  caution  for  his 
own  safety,  crossing  said  track.  We  are  of  the  opin- 
ion that  the  averments  in  the  declaration  in  the  case  a^ 
bar  are  suflS^cient  to  distinguish  the  case  from  the 
Mackey  and  McAndrews  cases,  and  that  appellant's 
contention  in  relation  thereto  cannot  be  sustained. 

If  the  declaration  in  the  case  at  bar  states  a  cause 
of  action,  as  we  think  it  does,  even  though  the  declara- 
tion is  in  such  general  terms  as  to  constitute  a  defec- 
tive statement  of  the  cause  of  action,  appellant  should 
have  raised  its  objection  to  the  sufficiency  of  the  dec- 
laration in  the  court  below,  and  by  appropriate  action 
preserved  its  rights  to  challenge  the  declaration  upon 
such  grounds  in  this  court.  See  Chicago  &  Alton  R. 
E.  Co.  V.  Clausen,  173  111.  100,  where  it  is  said,  ^* a  de- 
fect in  pleading,  in  substance  or  form,  which  would  be 
fatal  on  demurrer,  is  cured  by  verdict  where  the  issue 
joined  is  such  as  necessarily  requires  proof  of  tho 
facts  so  imperfectly  stated  or  omitted.'' 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 

Mr.  elusTiCE  Smith  dissents. 
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William  J.  Kelly,  Appellee,  v.  Cotnmoiiwealth  Electric 

Compaiiy,  Appellant. 

Gen.  No.  16,092. 

1.  CoNTBiBUTOBY  NEGLiGEKCB — whcn  not,  08  a  matter  of  law  to 
fail  to  wear  rubber  gloves.  Held,  under  the  evidence  in  this  case  that 
the  question  whether  the  plaintiff  in  failing  to  wear  rubber  gloves  in 
handling  dead  electric  wires  was  guilty  of  contributory  negligence, 
was,  notwithstanding  such  .wires  were  being  taken  down  immediately 
over  live  wires,  a  question  of  fact  for  the  jury. 

2.  Evidence — what  not  improper  in  personal  injury  action.  In  an 
action  for  injury  from  electric  shock,  held,  that  the  following  question 
to  which  the  answer  ''No''  was  given,  was  not  so  improper  as  to  affect 
a  judgment  for  the  plaintiff:  ''At  the  time  that  you  took  hold  of  the 
wire  with  your  right  hand  and  got  the  shock,  or  at  any  time  before 
that,  did  you  know  that  there  was  any  current  of  electricity  in  thatf" 

3.  Evidence — effect  where  cross-examination  may  remove  prejudice. 
Notwithstanding  evidence  may  be  improper  if  its  baneful  effect  may 
be  removed  by  cross-examination  reversible  error  will  rarely  be  held  to 
have  been  committed. 

4.  Instructions — how  may  he  cured.  The  incompleteness  of  one 
instruction  may  be  supplied  by  the  completeness  of  another. 

5.  Veediots — when  remittitur  cures.  A  remittitur  will  cure  an  ex- 
cessive verdict  if  such  verdict  is  not  apparently  the  result  of  passion, 
prejudice  or  undue  influence. 

6.  Verdicts — when  not  excessive.  A  verdict  reduced  by  remittitur 
to  $7500  is  not  excessive  where  it  appears  that  the  plaintiff  at  the 
time  of  his  injury  was  earning  $3  per  day  and  sustained  as  a  result  of 
his  injury  largely,  if  not  entirely,  the  loss  of  the  use  of  his  right  hand. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  John  A.  Gray,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed.  Opin- 
ion filed  February  6,  1912.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

Robert  J.  Slater,  for  appellant. 

John  C.  King  and  James  D.  Power,  for  appellee. 

Mr.  Justice  Clark  delivered  the  opiniota  of  the 
court. 
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The  appellee,  hereinafter  called  the  plaintiff,  was 
a  lineman  in  the  employ  of  the  appellant,  hereinafter 
called  the  defendant,  and  on  April  5, 1907,  was  injured 
while  at  work  on  a  pole  of  the  defendant  by  receiving 
an  electric  burn  from  a  wire  which  he  was  engaged 
in  handling. 

There  was  a  trial  in  the  Circuit  Court  before  the 
court  and  a  jury,  which  resulted  in  a  verdict  for  the 
plaintiff  of  $12,000.  A  motion  for  a  new  trial  was 
denied  upon  the  plaintiff's  entering  a  remittitur  of 
$4,500.  Thereupon  a  judgment  for  $7,500  was  rend- 
ered, from  which  judgment  this  appeal  is  taken. 

We  are  asked  to  reverse  the  judgment,  the  grounds 
alleged  being  that  the  court  erred  in  refusing  to  in- 
struct the  jury  to  find  the  defendant  not  guilty;  that 
the  verdict  is  against  the  manifest  weight  of  the  evi- 
dence; that  the  court  erred  in  its  rulings  upon  evi- 
dence; that  there  were  errors  in  the  instructions,  and 
that  the  verdict  is  excessive. 

The  accident  happened  on  a  pole  at  the  northwest 
corner  of  the  intersection  of  Ashland  avenue  and  the 
alley  south  of  Chicago  avenue,  in  the  city  of  Chicago. 
The  appellant  had  a  line  of  poles,  from  100  to  125 
feet  apart,  located  along  the  west  side  of  Ashland 
avenue,  a  north  and  south  street,  and  extending  north 
from  an  alley  in  the  block  south  of  Grand  avenue, 
crossing  Grand  avenue,  Chicago  avenue  one  half 
mile  north  of  Grand  avenue.  Division  street  one  half 
mile  north  of  Chicago  avenue,  and  ending  at  Baumann 
avenue,  one  quarter  mile  north  of  Division  street. 
Grand  avenue,  Chicago  avenue.  Division  street  and 
Baumann  avenue  all  run  east  and  west,  and  inter- 
sect Ashland  avenue.  On  each  of  these  poles  were 
two  cross-arms,  one  above  the  other,  extending  east 
and  west,  the  upper  cross-arm  being  20  or  22  inches 
above  the  lower.  Each  cross-arm  was  equipped  with 
four  pins  ten  inches  apart  on  each  side  of  the  pole. 
Attached  to  the  four  pins  west  of  the  pole,  on  the 
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upper  cross-arms,  were  four  wires,  forming  a  three- 
phase  circuit,  designated  as  circuit  No.  59.  This 
circuit  consisted  of  one  neutral  or  return  wire,  also 
spoken  of  as  the  ^*east"  wire,  attached  to  the  first 
pin  west  of  the  pole,  and  three  primary-phase  wires, 
otherwise  called  simply  ** primary,"  *^hot,''  ^4ive'^ 
or  ''charged"  wires,  attached  to  the  second,  third  and 
fourth  pins  west  of  the  pole.  These  pins  are  also  re- 
ferred to  as  pins  ''1,"  ''2,"  ''3"  and  ''4,"  from  the 
west  end  of  the  cross-arm,  pin  ''4"  being  the  one  to 
which  the  neutral  was  attached,  next  to  the  pole.  Cir- 
cuit No.  59  was  fed  from  the  south  through  a  line  of 
wires  leading  to  it  from  the  alley  south  of  Grand 
avenue.  The  three  primary-phagfe  wires  were  also 
connected,  at  Division  street,  with  and  fed  from  the 
three  primary-phase  wires  of  another  three-phase  cir- 
cuit, running  east  and  west,  along  the  north  side  of 
Division  street,  which  in  turn  connected  with  an  under- 
ground line  west  of  Ashland  avenue.  This  connection 
was  made  by  means  of  short  tap-wires. 

Attached  to  the  pins  west  of  the  pole  on  the  lower 
cross-arm  were  two  wires,  forming  a  single-phase  cir- 
cuit, designated  as  circuit  No.  11.  This  circuit  con- 
sisted of  one  primary-phase  wire,  also  called  the 
''east"  wire,  attached  to  the  first  pin  west  of  the  pole, 
and  one  neutral  wire  attached  to  the  second  pin  west 
of  the  pole.  Circuit  No.  11  was  fed  from  an  under- 
ground circuit,  the  two  wires  of  which  led  up  a 
pole,  about  25  feet  west  of  the  line  of  poles  above 
mentioned,  in  an  alley  running  west  from  Ashland 
avenue,  in  the  block  immediately  south  of  Chicago 
avenue,  and  extending  east  from  that  pole  to  one  of 
the  lines  of  poles  on  Ashland  avenue,  which  stood  at 
the  northwest  corner  of  the  intersection  of  the  alley 
and  Ashland  avenue,  attached  to  the  third  and  fourth 
pins  west  of  the  pole,  tapped  over  to  the  first  and 
second  pins  west  of  the  pole,  and  connected  with  the 
wires  of  No.  11  circuit.    These  pins  are  also  referred 
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to  as  pins  ''1,''  ''2,''  ''3,''  and  ^^4/'  from  the  west  end 
of  the  cross-arm,  pin  '*4''  being  the  one  next  to  the 
pole,  from  which  the  primary  of  No.  11  circuit  led 
north  and  south. 

On  the  afternoon  of  the  day  before  the  accident  the 
plaintiff,  with  others,  working  under  the  immediate 
direction  of  a  foreman,  Noak  Johnson,  was  engaged  in 
taking  down  wires  of  circuit  No.  59,  between  Chicago 
avenue  and  Grand  avenue.  It  was  testified  to  that  be- 
fore starting  in  on  the  work  the  foreman,  Noak  John- 
son, told  the  plaintiff  and  the  other  men  working  with 
him  that  these  wires  were  ''dead.''  The  word  ''dead" 
as  understood  by  the  linemen  meant  that  the  wire 
was  not  charged  with  electricity;  it  did  not  mean  that 
it  was  not  grounded.  All  of  the  wires  were  not  taken 
down  in  the  afternoon,  and  on  the  following  morning 
the  plaintiff,  between  eight  and  nine  o'clock,  started 
to  take  down  another  one  and  received  a  shock  which 
caused  his  injuries. 

The  contention  of  the  appellant  (the  defendant  be- 
low) is  that  the  accident  was  caused  by  the  plaintiff 
needlessly  placing  his  right  foot  on  tlje  primary  of  No. 
11  circuit,  and  at  the  same  time  holding  in  his  right 
hand  the  east  or  neutral  wire  of  No.  59  circuit,  thereby 
creating  either  a  complete  circuit  to  ground  from 
the  primary-phase  of  No.  11  circuit  through  his 
body  and  the  east  wire  of  No.  59  circuit,  as  a 
neutral,  or  a  short  circuit  between  the  primary- 
phase  of  No.  11  circuit  and  the  east  wire  of  No. 
59  circuit,  as  a  charged  wire  without  ground,  or 
in  effect  a  x)rimary  wire.  On  the  other  hand,  it  is 
claimed  by  the  plaintiff  that  in  some  way  or  other  the 
wire  on  circuit  No.  59  was  charged  with  electricity 
through  the  negligence  of  the  defendant,  and  that 
Kelly's  foot  never  came  in  contact  with  the  primary 
wire  of  circuit  No.  11  until  after  the  accident;  that 
when  the  accident  occurred  he  changed  position,  so 
that  when  he  was  found  with  his  shoe  in  contact  with 
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the  wire  of  circuit  No.  11  he  was  in  a  different  posi- 
tion than  he  was  when  the  accident  occurred.  The 
plaintiff  testified  that  he  was  on  the  second  cross-arm, 
the  lower  one,  on  the  west  side  of  the  pole;  that  he 
thought  he  had  one  foot  between  the  pins  next  to  the 
pole,  and  the  other  between  the  second  and  third  from 
the  pole.  lie  further  testified  that  he  did  not  make  it 
a  practice  to  stand  on  hot  wires  that  were  running 
along  on  that  cross-arm,  but  kept  pretty  clear  of  them; 
that  he  always  kept  clear  of  them.  He  said  **I  never 
stand  on  a  wire  at  all,  because  you  are  liable  to  break 
it  down,  and  if  it  is  a  hot  wire  you  are  liable  to  get 
a  shock." 

It  is  claimed  by  the  plaintiff  to  have  been  shown  by 
the  testimony  of  one  Aird,  who  was  a  sub-foreman  of 
the  defendant  and  a  witness  for  the  plaintiff,  that  the 
east  wire  of  circuit  No.  59  ran  north  from  the  scene  of 
the  accident  to  a  transformer ;  that  in  the  transformer 
it  was  in  contact  with  another  wire  which  in  turn  was 
in  contact  with  a  primary  wire  on  Division  street,  the 
result  being  that  the  east  wire  was  a  live  wire  through- 
out its  entire  length  and  so  remained  until  it  was  cut 
north  of  Kelly  by  another  workman  named  Bradd 
after  the  accident,  which  action  on  the  part  of  Bradd 
resulted  in  making  it  **dead''  south  of  the  cut.  It  is 
admitted  by  the  plaintiff  that  Aird  testified  that  he 
made  a  tap  or  connection  between  this  wire  and  the 
neutral  wire  of  Division  street  circuit,  but  plaintiff 
insisted  that  it  did  not  become  a  dead  wire,  and  in 
the  nature  of  things  could  not,  for  it  still  ran  into 
the  transformer  and  was  still  in  connection  with  the 
primary  wire  of  the  Division  street  circuit,  and  noth- 
ing was  done  to  disconnect  it. 

It  appears  from  the  evidence  that  the  defendant 
furnished  the  plaintiff  with  rubber  gloves,  to  use  when 
necessary,  and  that  the  plaintiff  had  a  pair  of  these 
gloves  with  him  at  the  time  of  the  accident.  It  was 
further  shown  that  it  was  not  the  custom  to  wear 
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rubber  gloves  when  handling  dead  wires,  presumably 
for  the  reason  that  they  were  inconvenient  and  the 
workmen  could  accomplish  more  without  them. 

It  is  further  contended  by  the  plaintiif  that  the 
negligence  of  the  foreman,  Johnson,  is  shown  by  his 
admission  that  after  the  wires  of  circuit  No.  59  had 
been  cut  south  of  Grand  avenue  by  his  orders,  he 
told  the  men  that  they  were  then  *  *  dead ; ' '  and  by  his 
further  admission  that  at  that  time  he  knew  that  the 
cutting  of  the  wires  at  that  point  would  not  make 
them  dead  unless  a  source  of  supply  to  the  south  which 
had  thus  been  cut  off  was  the  only  source  of  supply, 
and  by  the  further  admission  that  he  at  that  time  did 
not  know  whether  the  source  of  supply  from  the  south 
was  the  only  source. 

In  the  case  of  Commonwealth  Electric  Co.  v.  Rose, 
214  111.  545,  the  Supreme  Court  had  before  it  a  some- 
what similar  case.  In  that  case  it  was  charged  that 
the  plaintiff's  intestate  was  negligent  in  not  using  a 
belt  which  might  have  prevented  his  falling  to  the 
ground,  and  also  in  not  using  rubber  gloves.  Mr. 
Justice  Magruder,  speaking  for  the  court,  after  com- 
menting upon  the  evidence  in  the  case  with  respect  to 
the  non-use  of  the  belt,  continues  as  follows: 

**What  has  been  said  is  also  applicable  to  the  ques- 
tion, whether  or  not  the  deceased  was  guilty  of  negli- 
gence in  not  using  rubber  gloves.  There  is  some 
proof,  tending  to  show  that  there  were  rubber  gloves 
in  the  wagon,  in  which  the  workmen  rode,  when  they 
came  to  the  point  where  the  deceased  and  his  compan- 
ions were  to  do  their  work.  There  is,  however,  proof 
tending  to  show  that  rubber  gloves  are  used  entirely 
in  handling  what  are  called  ''live^'  wires,  that  is,  wires 
with  a  current.  The  wires,  which  it  was  necessary  for 
the  deceased  to  handle  in  doing  the  work  in  which  he 
was  engaged,  were  not  charged  with  any  current,  as  we 
understand  the  testimony.  In  short,  there  is  evidence 
tending  to  show  that  the  use  of  rubber  gloves  by  de- 
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ceased  in  the  work,  which  he  was  doing,  would  have 
been  an  inconvenience. 

'*We  are  unable  to  say  that  there  is  no  evidence 
tending  to  show  that  the  deceased  was  in  the  exercise 
of  ordinary  care  for  his  own  safety.  The  question 
whether  or  not  he  was  in  the  exercise  of  such  care  with 
reference  to  the  failure  to  use  the  belt,  or  the  gloves, 
or  with  reference  to  the  position  occupied  by  him  while 
he  was  engaged  in  his  work,  was  submitted  to  the  jury 
by  the  instructions,  asked  by  and  given  for  both 
parties." 

We  think  the  language  peculiarly  applicable  to  the 
present  case. 

It  is  argued  by  the  defendant  that  while,  as  a  mat- 
ter of  law,  it  may  not  be  contributory  negligence  not 
to  wear  rubber  gloves  in  handling  dead  wires,  yet 
under  the  circumstances  in  this  case,  when  such  wires 
were  being  taken  down  immediately  over  live  wires, 
the  fact  that  the  plaintiff  did  not  have  on  such  gloves 
very  strongly  indicates  a  want  of  ordinary  care  on 
his  part.  While  it  might  be  admitted  that  such  action 
of  the  plaintiff  was  indicative  of  the  want  of  ordinary 
care,  it  would  not,  in  our  opinion,  be  conclusive  proof 
in  that  regard.  We  think  that  the  question  was  prop- 
erly left  for  the  jury  to  determine,  and  that  the  ver- 
dict should  not  be  set  aside,  because  it  cannot  be  said 
to  be  against  the  manifest  weight  or  preponderance 
of  the  evidence. 

Complaint  is  made  that  the  court  erred  in  overrul- 
ing objections  to  certain  questions  that  were  asked 
of  the  plaintiff  at  the  hearing.  On  direct  examination 
the  plaintiff  was  asked  the  question,  '*Did  you  know 
there  was  any  current  in  them  then?",  and  answered, 
''I  don't  know;  I  thought  they  were  dead.''  There 
was  an  objection  to  the  question,  which  was  overruled 
by  the  court  and  exception  taken.  No  ground  for  this 
objection  was  given  at  the  time. 

The  plaintiff  was  then  asked:     **At  the  time  that 
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you  took  hold  of  the  wire  with  your  right  hand  and 
got  the  shock,  or  at  any  time  before  that,  did  you  know 
that  there  was  any  current  of  electricity  in  that?" 
Objection  was  made  that  the  question  was  leading  and 
suggestive.  The  objection  was  overruled  and  the  wit- 
ness answered:  *'No.'' 

The  argument  is  made  by  counsel  for  defendant  that 
the  questions  assumed  the  very  fact  in  issue,  namely, 
whether  there  was  a  current  of  electricity  in  the  wire, 
and  that  framed  as  the  questions  were  the  jury  would 
be  very  liable  to  understand  from  them  that  the  plain- 
tiff testified  that  there  was  a  current  in  the  wire,  al- 
though he  did  not  know  it  when  he  took  hold  of  the 
wire.  We  do  not  think  that  the  jury  could  have  been 
misled  by  the  questions  or  the  answers.  The  plain- 
tiff evidently  assumed,  and  doubtless  had  the  right 
to  do  so,  that  there  was  no  current  of  electricity  in 
the  wire,  because  he  had  been  told  by  the  foreman  that 
it  was  ''dead."  In  any  event  the  admission  of  the 
testimony,  even  if  erroneously  received,  was  not  of 
such  a  character  as  should  cause  a  reversal  of  the 
case. 

The  witness  was  asked  the  question,  ''Go  on  and 
tell  us  more  particularly  what  was  the  matter  with 
it"  (referring  to  his  hand),  and  answered,  ''AH  the 
tendon  is  gone  from  my  wrist  there."  A  motion  to 
strike  out  the  answer  was  denied.  It  is  urged  that  the 
motion  should  have  been  granted  and  the  answer 
stricken  because  the  witness  was  not  competent  to 
testify  as  to  the  condition  of  the  tendon,  and  because 
there  was  no  other  evidence  on  the  trial  showing  in- 
jury to  the  plaintiff's  wrist.  The  defendant  had  an 
opportunity  to  examine  the  witness  as  to  his  com- 
petency to  testify  in  the  matter,  but  did  not  do  so, 
and  we  do  not  think  that  the  action  of  the  court  in 
refusing  to  grant  the  motion  should  cause  a  reversal. 
We  are  unable  ourselves  to  determine  from  the  answer 
whether  the  witness  referred  to  a  tendon  of  the  hand 
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from  the  wrist  down,  or  a  tendon  of  the  wrist  itself,  and 
we  are  not  aided  in  that  regard  by  any  cross-examina- 
tion of  the  witness  by  the  defendant. 

Two  instructions  were  tendered  by  the  plaintiff  and 
given  by  the  court.  These  had  to  do  with  the  elements 
of  damage  which  should  be  considered  by  the  jury  if 
they  found  the  issues  for  the  plaintiff.  The  first  in- 
struction was  apparently  approved  by  the  Supreme 
Court  in  North  Chicago  Street  Ry.  Co.  v.  Fitzgibbons, 
180  111.  466,  and  Richardson  v.  Nelson,  221  111.  254.  It 
appears  to  have  been  criticised  in  Keokuk  Bridge  Co. 
V.  Wetzel,  228  111.  253,  in  that  it  should  have  been  lim- 
ited so  as  to  apply  only  to  the  physical  injury  which 
was  sustained. 

While  error  is  alleged  by  the  defendant  on  account 
of  the  giving  of  the  second  instruction  tendered  by  the 
plaintiff,  the  instruction  is  not  criticised  in  the  argu- 
ment. In  the  closing  part  of  the  second  instruction  the 
jury  were  told  in  substance  that  if  they  found  for  the 
plaintiff  their  finding  should  be  in  such  sum  as,  under 
the  evidence  and  instructions  of  the  court  in  the  case, 
would  be  a  fair  compensation  for  the  injuries  the 
plaintiff  sustained  or  would  sustain,  if  any,  ''but  only 
so  far  as  such  damages  and  injuries,  if  any,  are 
claimed  and  alleged  in  the  declaration  and  proved  by 
the  preponderance  of  the  evidence. '^  We  think  this 
portion  of  the  second  instruction  overcame  the  crit- 
icism of  the  first  instruction,  as  made  in  Keokuk  Bridge 
Co.  V.  Wetzel,  supra. 

Twenty-four  instructions  were  tendered  by  the  de- 
fendant, seventeen  of  which  were  given,  and  seven 
refused.  We  think  the  instructions  given  as  a  whole 
properly  advised  the  jury  of  the  rules  by  which  they 
should  be  governed  in  arriving  at  their  verdict  in  the 
case.  We  have  carefully  considered  the  argument  of 
counsel  upon  the  seven  instructions  which  were  refused, 
and  in  our  opinion  the  court  did  not  err  in  refusing 
such  instructions.    Several  of  them  were  covered  by 


Chicago — ^First  District — February,  1912.    219 

Kelly  V.  Com.  Elec.  Co.,  167  111.  App.  210. 

instructions  given,  and  others  were  properly  refused 
as  having  a  tendency  to  mislead  the  jury. 

The  next  point  suggested  by  the  defendant  is  that 
the  damages  are  excessive.  It  is  true  that  the  trial 
judge  thought  the  verdict  of  $12,000  too  large,  and 
required  a  remittitur  of  $4,500  therefrom.  It  is 
claimed  by  the  defendant  that  the  verdict  can  only 
be  accounted  for  by  passion,  prejudice  or  misunder- 
standing on  the  part  of  the  jury,  and  that  the  trial 
court  must  have  so  considered  it  in  insisting  upon  so 
large  a  remittitur.  In  the  case  of  Libby,  McNeill  & 
Libby  v.  Scherman,  146  111.  540,  a  judgment  rendered 
for  two-thirds  of  the  amount  of  damages  awarded  by 
the  jury,  the  court  having  required  a  remittitur  of 
$2,500  from  a  verdict  for  $7,500,  was  sustained  in  this 
and  the  Supreme  Court.  We  do  not  think  the  judg- 
ment in  the  present  case  should  be  reversed  because 
of  the  amount.  The  plaintiff  was  in  receipt  of  wages 
amounting  to  three  dollars  per  day  of  eight  hours, 
and  testimony  tends  to  indicate  that  he  has  largely, 
if  not  entirely,  lost  the  use  of  his  right  hand. 

We  find  no  error  in  the  record  which  should  cause 
a  reversal  of  the  judgment,  and  it  is  therefore  af- 
firmed. 

Judgment  affirmed. 
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Spiros  Kavooras,  Appellee,  v.  The  Insurance  Company 

of  Illinois,  Appellant. 

Qen.  No.  16,103. 

• 

Insurance — when  false  swearing  vitiates  policy.  Fraud  committed 
by  the  insured  and  false  swearing  by  him  in  making  proofs  of  loss 
and  in  testifying  in  the  action  to  recover  for  alleged  loss,  will  vitiate 
and  render  absolutely  void  the  policy  sued  upon  if  such  policy  provides 
that  such  effect  shall  result  from  such  conduct. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Homer  Abbott,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1909.  Beversed  with  a  finding  of  fact. 
Opinion  filed  February  6,  1912. 

MusGRAVE  &  Lee,  for  appellant. 
Symmes  &  KiRKLAND,  for  appellee. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

In  this  case  there  is  brought  up  for  review  a  judg- 
ment for  $772.34,  entered  in  favor  of  the  appellee  and 
against  the  appellant,  on  an  insurance  policy.  The 
case  was  tried  before  the  court  and  a  jury  and  there 
was  a  verdict  for  $1260.71,  being  the  full  amount  of 
plaintiff's  claim.  Motion  for  a  new  trial  was  made, 
which  was  denied  by  the  court  upon  the  appellee's 
entering  a  remittitur  of  $488.75.  The  case  was  argued 
in  this  court  in  connection  with  case  No.  16104,  entitled 
Spiros  Kavooras  v.  The  Royal  Insurance  Company  of 
Liverpool,  {Post,  p.  230).  The  case  last  mentioned 
was  upon  two  insurance  policies,  both  of  which  cov- 
ered the  stock  of  goods  and  fixtures  of  appellee,  as 
did  those  in  the  suit  now  under  consideration.  One  of 
the  policies  also  contained  a  clause  of  $250  upon  a 
glass  porch  to  the  store  building. 
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Suit  No.  16104  was  submitted  to  the  court  without 
a  jury  on  a  stipulation  upon  the  evidence  adduced  at 
the  hearing  before  the  court  and  jury  in  the  present 
case.  For  convenience,  therefore,  the  facts,  so  far  as 
it  may  be  necessary  to  set  them  out,  will  be  recited  in 
this  opinion  as  controlling  in  the  two  cases. 

The  appellee  conducted  a  grocery  and  meat  market 
in  113th  street,  Pullman,  Illinois,  the  premises  con- 
sisting of  a  two  story  brick  building,  the  front  part  of 
the  lower  floor  of  which  was  used  for  the  grocery  and 
market.  It  was  divided  into  two  rooms  of  the  same 
size,  being  about  15x36  feet,  the  two  rooms  being 
separated  by  a  hall  8  feet  in  width.  Behind  the  grocery 
store,  but  in  no  way  connected  with  it,  were  bedrooms 
which  had  been  occupied  prior  to  the  time  of  tlie  sec- 
ond fire  by  clerks,  and  behind  the  meat  market  there 
was  another  room.  Appellee  procured  three  policies 
of  insurance,  the  first  being  a  policy  in  the  Royal  In- 
surance Company  of  Liverpool  for  $2,700,  divided 
$1,900  on  merchandise,  $550  on  furniture  and  fixtures, 
and  $250  on  a  glass  porch  on  the  front  of  the  premises. 
This  policy  was  issued  in  October,  1903,  for  one  year, 
and  extended  thereafter  for  an  additional  year  to  Oc- 
tober, 1905.  The  second  policy  was  procured  in  June, 
1904,  and  was  issued  by  the  appellant  company.  Its 
period  was  for  one  year,  and  it  was  divided  $900  on 
merchandise  and  $400  on  furniture  and  fixtures.  On 
August  1,  1904,  a  third  policy  was  obtained  from  the 
Royal  Insurance  Company  for  $2,000,  divided  $1,500 
on  merchandise  and  $500  on  furniture  and  fixtures. 

There  is  some  testimony  to  the  effect  that  when  each 
policy  was  issued  the  representative  of  the  insurance 
company  supposed  it  was  the  only  one  issued  on  the 
property.  Verhaar,  the  agent  of  the  appellant,  testi- 
fied that  when  the  policy  of  the  company  he  repre- 
sented was  issued  Kavooras  told  him  there  w^^  no 
other  insurance  on  the  property;  that  he  refusecj  to 
issue  a  policy  for  $2,500  on  the  merchandise  and  fix- 
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tures  as  Kavooras  desired,  but  finally  consented  to 
issue  the  one  for  $1,300  which  is  the  one  in  issue  in 
this  case. 

On  Thursday  night,  January  26,  1905,  the  first  fire 
occurred  on  the  premises.  There  was  a  place  burned 
in  the  floor  of  the  hall  about  two  feet  by  three  or  four 
feet.  Appellee  testified  that  ' '  there  was  no  other  part 
of  the  store  where  the  wood  was  burned  except  in  the 
floor  and  in  the  partition  a  little  by  the  door.''  The 
following  Monday  afternoon,  January  30th,  a  repre- 
sentative of  the  Royar  Insurance  Company  went  to 
the  appellee's  store  with  Mr.  Pon,  a  local  agent,  to 
examine  the  premises,  and  requested  appellee  to  make 
an  inventory  of  all  the  merchandise  on  the  premises. 
It  appears  that  Kavooras  then  set  about  making  such 
an  inventory  by  calling  oflf  the  items  to  an  employe. 
Miss  Mamie  Chadwick,  who  wrote  them  down  together 
with  the  values  as  indicated  by  Kavooras.  Kavooras 
insisted  at  the  trial  that  this  list  included  only  the 
property  damaged  by  smoke  at  the  time  of  the  first 
fire,  but  Miss  Chadwick  testified  that  it  was  substan- 
tially a  complete  inventory  of  the  merchandise  in  the 
store.  The  total  value  of  the  property  in  this  in- 
ventory is  shown  to  be  about  $700,  while  Kavooras 
in  his  testimony  placed  the  value  of  the  merchandise 
in  the  store  at  the  time  of  the  second  fire,  two  and  one 
half  days  later,  at  $4,300.  The  second  fire  resulted 
in  the  complete  destruction  of  the  property.  This  fire 
occurred  on  the  night  of  February  2nd-3rd.  Between 
the  dates  of  the  two  fires,  and  while  the  inventory 
was  being  completed,  two  representatives  of  the  in- 
surance companies  called  on  Kavooras  with  reference 
to  an  adjustment  of  the  loss  caused  by  smoke  at  the 
first  fire,  and  agreed  to  the  payment  of  $150 — $130  on 
the  merchandise  and  $20  on  fixtures.  This  amount  was 
not  paid,  apparently  because  of  the  occurrence  of  the 
second  fire  so  soon  thereafter.  The  statement  pre- 
pared by  Miss  Chadwick  and  the  appellee  apparently 
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placed  the  value  of  the  fixtures  at  $750  and  the  damage 
to  them  at  $20.  No  detailed  statement  was  made  of 
the  fixtures,  and  at  the  trial  of  the  case  the  insurance 
companies  made  no  proof  as  to  their  value,  so  that 
the  value  placed  upon  them  by  the  appellee  governed. 
The  fixtures  were  shown  to  be  largely  ' '  second-hand. ' ' 
The  inventory  referred  to  was  checked  by  Mather 
and  Newmark,  the  adjusters  of  the  insurance  com- 
panies, and  the  substance  of  their  testimony  is  to  the 
effect  that  it  correctly  sets  forth  in  detail  substantially 
all  the  merchandise  in  the  store  two  days  before  the 
occurrence  of  the  second  fire.  Kavooras,  on  the  other 
hand,  testifies  that  it  includes  only  a  list  of  property 
damaged.  Miss  Chadwick  in  a  criminal  suit  against 
Kavooras  for  arson  (her  testimony  being  read  into 
the  record  in  this  case),  testified  that  a  week  before 
the  criminal  case  was  heard  Kavooras  came  to  her 
home  and  told  her  when  she  testified  she  should  testify 
that  *4t  was  just  the  loss.''  *'He  said  when  you  tell 
them  why  you  say  that  the  stock  you  took  was  the 
damaged  stock."  She  further  testified  '*I  know  of 
my  own  knowledge  as  to  whether  this  was  damaged 
goods  or  whether  it  was  the  entire  stock.  It  was  the 
entire  stock."  It  ought  to  be  said  that  in  the  criminal 
proceeding  Kavooras  was  acquitted.  The  jury  in  the 
case  we  are  now  'considering  found  specially  that  the 
plaintiff  did  not  wilfully  and  intentionally  make  a 
false  statement  to  the  defendant  in  the  proofs  of  loss, 
either  as  to  the  merchandise  or  the  furniture  and  fix- 
tures. In  his  testimony  Kavooras  undertook  from 
memory  to  give  the  various  items  of  merchandise  in 
his  store  on  February  2nd,  and  also  their  value.  In^ 
the  aggregate  the  value  of  the  merchandise  so  sworn 
by  him  to  have  been  in  the  store  amounts  to  about 
$4,300.  On  cross-examination  he  testified  that  the  total 
value  of  the  merchandise  in  the  store  was  between  five 
and  six  thousand  dollars.  On  re-direct  he  testified 
that  the  value  was  between  $4,500    and   $5,000.     In 
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proofs  of  loss  made  by  him  nearly  two  months  after 
the  fire  he  placed  the  value  at  $4,114.  This  amount 
was  apparently  arrived  at  by  the  following  computa- 
tion made  by  a  so-called  independent  adjuster: 

' '  Mebchandise  Statement. 

Mdse.  as  per  bills  of  purchase  from  Sept. 

24,  1903,  to  February  3,  1905 $30669.08 

Cash  purchases   from   Sept.   24,   1903,   to 

February  3,  1905 14945.00 


$45614.08 


Sales. 

Mdse.  sold  from  Sept.  24,  1903, 

to  February  3,  1905 $49800.00 

Less  20  per  cent  Gross  profit 8300.00 

Mdse.  on  hand  February  3rd,  1905,  $4114.08 

While  there  was  a  verdict  of  a  jury  in  the  present 
case,  the  amount  of  the  judgment  was  practically  de- 
termined by  the  court  before  whom  the  case  was  tried, 
as  was  the  judgment  in  the  case  against  the  Royal 
Insurance  Company,  the  judgment  in  this  case  being 
consistent  with  the  finding  of  facts  in  the  case  last  re- 
ferred to.  The  particular  finding  on  the  subject  now 
being  considered  was  as  follows: 

'^1.  The  court  finds  from  the  evidence  in  this  case 
that  the  fair  market  value  of  all  the  merchandise  in 
the  premises  referred  to  in  plaintiff's  declaration  in 
this  case  was,  on  January  31, 1905,  the  sum  of  $713.94; 
that  the  plaintiif  purchased  between  the  date  of  the 
fire  of  January  26,  1905,  and  February  3,  1905,  mer- 
chandise of  the  fair  market  value  of  $700.00 ;  that  the 
plaintiff  sold  during  the  last  2  1-2  days  preceding  the 
fire  of  February  3,  1905,  merchandise  of  the  fair 
market  value  of  $250;  that  there  was  in  the  premises 
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referred  to  in  plaintiff's  declaration  at  the  date  of  the 
fire  of  February  3,  1905,  merchandise  of  the  fair 
market  value  of  $1,163.94." 

The  policies  in  both  cases  all  contained  the  following 
provision:  ''This  entire  policy  shall  be  void  in  case 
of  any  fraud  or  false  swearing  by  the  insured  touch- 
ing  any  matter  relating  to  this  insurance,  or  the  sub- 
ject thereof,  whether  before  or  after  the  loss.'' 

The  contention  of  the  appellant  in  this  case,  as  well 
as  that  of  the  Royal  Insurance  Company  in  the  case 
against  it,  is  that  the  policy  is  void  (a)  because  of  the 
fraud  and  wilful  false  swearing  of  the  plaintiff  below 
with  regard  to  the  cash  value  of  the  merchandise  on 
the  premises  on  the  3rd  of  February,  1905,  and  (b)  be- 
cause of  the  fraud  and  false  swearing  of  the  plaintiff 
below  in  the  proofs  of  loss  to  the  effect  that  the  fire 
did  not  originate  by  any  act,  design  or  procurement 
on  the  part  of  the  insured. 

A  careful  study  of  the  many  cases  cited  by  the  par- 
ties to  the  controversy  convinces  us  that  the  case  is 
unique  in  many  particulars.  The  court  below  has 
found  that  so  far  as  the  merchandise  is  concerned,  the 
clauses  in  the  policies  covering  it  were  in  amount 
nearly  four  times  the  actual  value  of  that  merchan- 
dise. He  also  finds  that  the  value  of  the  stock  in  ap- 
pellee 's  store  on  January  31, 1905,  was  correctly  stated 
in  the  inventory  prepared  by  or  under  the  direction 
of  the  appellee  on  that  date,  namely  $713.94.  He 
bases  the  amount  of  the  judgment  in  each  of  the  cases 
upon  this  inventory,  and  accepts  the  testimony  of  the 
appellee  that  within  the  2  1-2  days  after  the  inventory 
was  made  and  the  occasion  of  the  second  fire  appellee 
had  made  a  net  addition  of  $450  to  the  value  of  the 
stock,  thus  fixing  the  value  at  $1,163.94  on  the  day 
of  the  second  fire. 

The  court  in  the  case  against  the  Royal  Insurance 
Company  held,  and  we  believe  correctly,  the  follow- 
ing proposition  of  law : 

Vol.  ci-xvn  15 
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'*4.  If  the  court  finds  from  the  evidence  in  this 
case  that  the  plaintiff,  Spiros  Kavooras,  wilfully  and 
intentionally  made  false  statements  to  the  defendant 
in  sworn  statements  made  by  him  in  certain  proofs  of 
loss  furnished  by  the  plaintiff  to  the  defendant  of  the 
value  of  the  stock  of  merchandise  in  the  premises  re- 
ferred to  in  the  plaintiff's  declaration,  at  the  time  of 
the  fire,  namely,  February  3,  1905,  then  each  of  the 
polices  declared  upon  by  the  plaintiff  in  this  suit  is 
void,  and  the  court  must  enter  a  finding  for  the  de- 
fendant. '  * 

The  appellant  contends,  and  yre  think  with  great 
reason,  that  if  by  his  own  statement  made  on  January 
31, 1905,  as  determined  by  the  court,  appellee  had  fixed 
the  value  of  his  stock  at  $713.94,  and  if  as  he  testified 
he  had  added  only  $450  in  value  to  that  stock  on  the 
following  2  1-2  days,  he  could  not  on  Mar<;h  30,  1905, 
make  oath  that  the  value  of  the  stock  on  February  3, 
1905,  was  $4,114  without  being  guilty  of  wilfully  and 
intentionally  making  a  false  statement  for  the  pur- 
pose of  cheating  and  defrauding  the  appellant  and 
the  Royal  Insurance  Company.  It  is  argued  also,  and 
again  with  great  persuasiveness,  that  on  the  trial  of 
the  case  four  years  later  the  appellee  must  have  made 
false  statements  wilfully  and  intentionally  when  he 
testified  at  one  time  in  the  course  of  his  examination 
that  the  value  of  his  stock  of  merchandise  was  $4,300; 
at  another  from  *'five  to  six  thousand  dollars,''  and 
again  when  asked  by  his  counsel  on  re-direct  examin- 
ation, '^from  $4,500  to  $5,000." 

Tl^ie  appellee  testified  at  the  trial  that  he  never 
kept  on  hand  less  than  $1,400  worth  of  canned  goods, 
and  that  canned  goods  of  not  less  than  that  value  were 
destroyed  in  the  second  fire.  The  inventory  of  Jan- 
uary 31,  1905,  by  which  the  court  below  held  in  effect 
that  the  appellee  was  bound,  shows  canned  goods  of 
the  value  of  $173.82.  It  follows  therefore  that  if  his 
testimony  at  the  trial  is  to  be  believed  he  must  have 
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bought  canned  goods  of  the  value  of  more  than  $1,325 
during  the  two  days  which  intervened  between  the 
making  of  the  inventory  and  the  occurrence  of  the  sec- 
ond fire,  whereas  he  testified  and  the  court  found  that 
his  purchases  of  all  kinds  of  merchandise  during  that 
time  amounted  to  $700  only.  The  aggregate  of  the 
canned  goods  he  claimed  in  his  testimony  to  have  been 
destroyed  was  more  than  7000  cans.  The  record  shows 
the  amount  of  shelving  in  the  store,  and  also  contains 
what  purports  to  be  a  picture  of  the  interior  of  the 
store,  offered  in  evidence  by  the  appellee.  The  argu- 
ment has  been  made  by  counsel  for  appellant  that 
there  could  not  possibly  have  been  upon  the  shelves 
more  than  between  nine  and  ten  hundred  cans,  and 
that  the  picture  indicates  that  there  were  not  as  many 
as  that  in  the  store  when  the  picture  was  taken. 

Many  discrepancies  in  the  testimony  of  the  appellee 
are  shown,  among  them  the  following :  On  direct  ex- 
amination he  testified  that  the  value  of  all  the  nuts  that 
he  had  in  the  place  was  between  $100  and  $125,  not 
less  than  $100.  On  cross-examination  he  placed  the 
value  between  $50  and  $60. 

On  direct  examination  he  said  his  stock  of  tobacco 
and  cigars  was  worth  between  $175  and  $200,  while 
on  cross-examination  he  placed  the  value  at  $125  to 
$135. 

On  direct  examination  he  said  his  stock  of  candy  was 
worth  from  $150  to  $165,  not  less  than  $150;  on  cross- 
examination  he  testified  that  the  value  of  the  candy 
on  hand  was  $75  to  $100. 

On  direct  examination  he  testified  that  the  total 
value  of  flour  in  sacks  and  barrels  was  about  $135.  On 
cross-examination  he  stated  that  the  value  was  not 
less  than  $175,  etc. 

We  have  carefully  read  all  the  testimony  in  the  case 
as  it  appears  in  the  record,  and  are  of  the  opinion  that 
the  court  rightly  reached  the  conclusion  that  the  value 
of  all  the  merchandise  in  the  store  did  not  exceed  $1,- 
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163.94.  We  cannot,  however,  agree  with  the  trial  court 
in  the  conclusion  that  he  must  have  reached  in  order 
to  justify  the  entering  of  the  judgments  in  the  two 
cases, — that  the  appellee  was  not  guilty  of  false  swear- 
ing in  the  proofs  of  loss  which  he  made  on  March  30, 
1905,  and  in  the  testimony  which  he  gave  at  the  hear- 
ing of  the  case. 

The  amount  of  the  policies  covering  the  merchan- 
dise aggregated  more  than  four  times  the  value  of 
such  merchandise.  There  is  a  dispute  in  the  testi- 
mony as  to  whether  or  not  the  Insurance  Company 
of  the  State  of  Illinois  knew  of  the  existence  of  the 
other  two  policies.  The  agent  who  issued  the  policy  and 
fixed  the  amount  testified  that  when  the  policy  was 
issued,  in  his  opinion  $1,300  was  all  that  should  prop- 
erly be  carried  upon  the  stock  and  fixtures;  that  he 
refused  to  issue  a  policy  for  a  larger  amount,  and 
was  told  by  Kavooras  that  he  had  no  other  insurance. 
On  the  other  hand,  Kavooras  testified  that  he  told  the 
agent  that  he  did  have  other  insurance  and  that  the 
agent  then  consented  to  issue  and  did  issue  the  policy 
in  question. 

At  the  first  fire  small  damage  was  done,  but  just 
before  the  occurrence  of  the  second  fire  the  clerks 
who  theretofore  had  been  sleeping  in  the  building 
ceased  to  occupy  the  rooms  at  the  suggestion  or  re- 
quest of  Kavooras.  Kavooras  says  that  he  made  the 
suggestion  because  of  the  extreme  cold,  although  noth- 
ing is  disclosed  in  the  record  tending  to  show  that 
any  effort  was  made  to  protect  the  perishable  fruits 
and  vegetables  which  were  in  the  store,  while  Kavooras 
testified  that  it  had  been  his  custom  to  keep  fires  in 
the  store  theretofore  in  order  to  protect  these  perish- 
able articles. 

We  think  the  over-insurance  and  the  other  circum- 
stances of  the  case  completely  justfy  the  conclusion 
that  Kavooras,  both  in  the  making  of  the  proofs  of 
loss  and  in  his  testimony  at  the  trial  was  guilty  of 
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wilful  false  swearing.  In  the  case  of  Lycoming  Fire 
Insurance  Company  v.  Rubin,  79  111.  402,  the  false 
statement  alleged  was  with  regard  to  the  amount  of 
stock  plaintiff  had  on  hand  in  his  premises.  After 
finding  that  the  evidence  showed  that  the  value  of  the 
stock  was  not  to  exceed  $1,500,  while  he  had  procured, 
by  his  representation,  an  insurance  on  a  value  of  $3,- 
000,  the  court  held  that : 

''Where  a  party,  by  false  representations  as  to  the 
amount  and  value  of  his  stock  of  goods,  obtains  a 
policy  of  insurance  upon  a  valuation  at  twice  the  value 
of  the  goods,  this,  of  itself,  renders  the  policy  abso- 
lutely void.'' 

The  case  of  Home  Insurance  Company  v.  Menden- 
hall,  164  111.  458,  is  referred  to  by  the  appellee.  In 
that  case  it  appeared  that  the  proofs  of  loss  were  made 
by  an  adjuster  for  the  Insurance  Company,  and  that 
the  only  falsity  alleged  was  as  to  the  condition  of  the 
title  to  the  property.  The  court  held  that  if  this  had 
been  shown  to  be  a  fact  by  the  Insurance  Company  it 
would  defeat  a  recovery  under  the  policy.  (Page  462.) 
It  appeared  in  the  case,  however,  that  the  Appellate 
Court  had  found  that  there  was  no  reason  to  believe 
that  the  assured  intended  or  attempted  to  commit 
fraud  upon  the  company,^  and  that  no  such  fraud  was 
shown. 

Some  of  the  authorities  bearing  on  the  subject  are : 
Va.  Fire  &  Marine  Ins.  Co.  v.  Vaughn,  14  S.  E.  754; 
ClaflBin  v.  Insurance  Co.,  110  U.  S.  81 ;  Gies  v.  Becht- 
ner,  12  Minn.  183. 

We  think  the  case  is  clearly  distinguishable  from 
Commercial  Company  v.  Friedlander,  156  111.  595 
(57  App.  372),  and  the  other  cases  cited  by  appellee. 

The  judgment  will  be  reversed  without  remanding 
and  a  judgment  entered  here  upon  a  finding  of  fact. 
Judgment  reversed  with  a  finding  of  fact. 
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Spiros  Kavooras,  Appellee,  v.  The  Royal  Insurance  Com- 
pany of  Liverpool,  Appellant. 

Gen.  No.  16,104. 

Insurance — what  does  not  waive  forfeiture.  Demanding  a  sworn 
examination  of  the  insured  does  not  waive  a  forfeiture  effected  bj  the 
conduct  of  the  assured  in  swearing  falsely  to  proofs  of  loss. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Homer  Abbott,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1909.  Beversed  with  finding  of  fact. 
Opinion  filed  February  6,  1912. 

MusGRAVE  &  Lee,  for  appellant. 
Symmes  &  KiRKLAND,  foF  appellee. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  upon  two  insurance  policies 
covering  the  same  property  as  that  involved  in  a  suit 
which  has  been  considered  on  appeal  by  this  court, 
entitled  Spiros  Kavooras  v.  The  Insurance  Company 
of  the  State  of  Illinois,  general  number  16103.  That 
case  was  tried  before  the  court  and  a  jury ;  the  present 
case  was  tried  before  the  court  without  a  jury.  The 
facts  of  this  case  are  stated  in  the  opinion  filed  this 
day  in  that  case.     {Ante,  p.  220.) 

In  the  present  proceeding,  namely  that  against  the 
Royal  Insurance  Company  of  Liverpool,  it  is  argued 
by  the  appellee  that  there  was  a  waiver  of  the  for- 
feiture by  the  Royal  Insurance  Company.  This  waiver, 
as  alleged,  was  occasioned  by  a  demand  for  a  sworn 
examination.  It  is  true  this  demand  was  made  after 
the  proofs  of  loss  were  submitted  and  after  the  ad- 
justers for  the  Insurance  Company  had  become  aware 
of  the  inventory  taken  directly  after  the  first  fire  and 


Chicago — First  Distbict — FEBRUARy,  1912.   231 

Chi.  T.  &  T.  Co.  Adm'r  v.  Chi.  &  E.  lU.  B.  B.  Co.,  167  111.  App.  231. 

a  few  days  prior  to  the  occurrence  of  the  second  fire. 
We  do  not  think,  however,  that  this  can  be  regarded 
as  a  waiver  of  the  condition  of  the  policy  with  refer- 
ence to  the  false  statements.  Before  the  second  fire 
occurred,  and  after  the  inventory  was  made,  it  ap- 
pears from  the  record  that  the  insured  bought  a  con- 
siderable amount  of  goods,  the  exact  amount  not  being 
known.  The  charge  is  also  made,  as  stated  in  the 
opinion  in  the  case  against  the  Insurance  Company 
of  the  State  of  Illinois,  that  the  appellee  made  false 
statements  at  the  trial,  and  we  agree  with  the  appellant 
in  this  contention. 

For  the  reasons  stated  in  Kavooras  v.  The  Insur- 
ance Company  of  the  State  of  Illinois,  supra,  and 
those  given  in  this  opinion,  the  judgment  will  be  re- 
versed without  remanding,  and  a  judgment  entered 
here  on  a  finding  of  fact. 

Judgment  reversed  with  finding  of  fact. 


Chicago  Title  &  Trust  Company,  Administrator,  Appel- 
lee, y.  Chicago  &  Eastern  Illinois  Rail- 
road Company,  Appellant. 

Gen.  No.  16,115. 

Instructions — when  peremptory  should  he  given  predicated  upon 
the  opinion  rendered  upon  a  former  appeal.  If  an  opinion  be  ren- 
dered upon  one  appeal  in  which  it  is  held  that  the  doctrine  res  ipsa 
loquitur  has  no  application,  and  otherwise  there  was  no  evidence  justi- 
fying a  recovery,  upon  a  succeeding  trial,  a  peremptory  instruction 
should  be  given  for  the  defendant  if  the  additional  evidence  offered 
was  merely  cumulative  of  that  contained  in  the  previous  record. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1909.  Reversed. 
Opinion  filed  February  6,  1912. 
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Calhoun,  Lyford  &  Sheean,  for  appellant;  E.  HL 
Seneff,  of  counsel. 

John  C.  Trainob,  for  appellee. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

This  is  the  second  appeal  of  this  case.  After  this 
appeal  was  taken  John  Eeilly  died  and  The  Chicago 
Title  &  Trust  Company,  administrator,  has  been  sub 
stituted  as  appellee.  On  the  first  trial  there  was  a 
verdict  and  judgment  for  $6,500,  which  was  affirmed 
by  this  court.  The  judgment,  however,  was  reversed 
by  the  Supreme  Court.  C.  &  E.  I.  E.  E.  Co.  v.  Eeilly, 
212  111.  506.  On  a  second  trial  of  the  case  in  the  Cir- 
cuit Court  there  was  a  verdict  of  a  jury  for  $20,000.  A 
remittitur  of  $7,500  was  filed,  and  a  judgment  was 
entered  upon  the  verdict  after  such  remittitur  of  $12,- 
500.  The  record  made  at  this  last  trial  is  now  brought 
before  us  on  appeal  for  review. 

The  injuries  sustained  by  the  appellee's  intestate 
are  claimed  to  have  been  occasioned  by  his  being  struck 
by  a  piece  of  timber  projecting  from  a  car  in  a  train 
of  the  appellant.  The  accident  happened  at  the  inter- 
section of  appellant 's  track  and  Dearborn  street,  near 
115th  street,  in  Chicago,  on  October  30,  1897,  at  about 
8 :00  p.  m. 

The  testimony  in  the  case  is  substantiallly  the  same 
as  that  in  the  previous  record,  with  the  exception  of 
the  testimony  of  one  witness,  namely  Joseph  E.  Far- 
ley, which  will  hereinafter  be  referred  to. 

There  was  no  evidence  before  the  court  on  the  last 
appeal  to  show  how  the  car  of  lumber  from  which 
the  timber  which  caused  the  accident  projected  was 
loaded — whether  skillfully  or  otherwise — or  whether 
the  projecting  timber  was  the  result  of  accident  or 
negligence,  or  how  long  it  had  been  in  the  position  it 
was  when  it  caused  the  injury. 
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The  presiding  judge  at  the  first  trial  permitted  the 
verdict  to  stand,  and  his  decision  in  that  regard  was 
sustained  by  this  court  on  the  theory  that  the  maxim 
res  ipsa  loquitur  applied.  In  reversing  the  case  the 
Supreme  Court  held  that  it  did  not  belong  to  that  class 
of  cases  where  the  rule  could  be  applied,  and  that  for 
that  reason  the  peremptory  instruction  offered  by  the 
Bailroad  Company,  appellant,  should  have  been  given. 
The  court  in  its  opinion  after  making  a  succinct  state- 
ment of  the  facts,  used  the  following  language :  **  There 
is  nothing  to  show  that  the  projecting  timber,  even  if 
it  can  be  said  it  would  be  evidence  of  negligence  if 
intentionally  allowed  to  remain  in  the  position  it  was, 
had  been  so  long  projecting  that  the  appellant  could 
or  should  have  had  notice  thereof." 

.  The  testimony  of  Joseph  E.  Farley  was  to  the  effect 
that  he  was  a  private  detective  by  profession ;  that  on 
the  evening  of  October  30,  1897,  he  happened  to  be  at 
the  depot  in  Chicago  Heights,  a  station  on  the  line 
of  appellant's  railroad,  thirteen  miles  south  of  Kens- 
ington; that  while  at  this  station,  between  six  and 
seven  o'clock  in  the  evening,  and  after  it  was  dark, 
he  saw  a  freight  train  go  north  at  a  speed  too  fast  for 
any  of  the  train  men  to  get  off  and  again  board  the 
train ;  that  the  train  did  not  stop  at  Chicago  Heights ; 
that  none  of  the  train  men  got  off  to  register  or  do  any- 
thing of  that  sort,  but  as  the  train  went  through  Chi- 
cago Heights  the  witness  observed  (to  use  his  own 
language)  ''some  very  heavy  timber  piled  three  or 
four  feet  high,  loaded  on  two  flat  cars.  The  timbers 
extended  over  both  cars.  One  thing  particularly  that 
my  attention  was  attracted  to  was  three  sticks  or  sleep- 
ers placed  in  between  the  heavy  timbers.  One  of  them 
stuck  out  about  two  and  a  half  or  three  feet,  I  should 
judge,  on  the  left  hand  side  of  the  car  facing  the 
engine. ' '  This  testimony  was  taken  about  twelve  years 
after  the  accident.  The  witness,  however,  claimed  to 
remember  the  occurrence  distinctly  because  it  was 
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Hallowe'en  and  because  about  six  weeks  after  the 
accident  he  happened  to  be  in  Kensington  and  heard 
some  one  talk  in  a  saloon  concerning  the  accident  hav- 
ing occurred  there.  He  testified  that  he  talked  to  no 
one  about  the  matter  until  five  or  six  months  later, 
when  he  was  called  upon  by  someone  from  the  oflSce 
of  the  attorney  for  the  appellee,  and  that  he  had  been 
interviewed  in  regard  to  the  case  not  less  than  twelve 
or  fifteen  times  before  the  trial. 

The  proof  shows  that  Chicago  Heights  is  thirteen 
miles  south  of  Kensington;  that  between  Chicago 
Heights  and  Kensington  there  was  but  one  side  track, 
and  no  regular  stopping  place  for  freight  trains.  It 
was  also  shown  that  north  from  Momence  or  Danville 
the  first  yard  or  inspection  point  was  north  of  Kensing- 
ton, at  what  was  known  as  Oakdale  yard,  which  is 
some  distance  north  of  where  the  accident  occurred. 

In  the  opinion  of  the  Supreme  Court  in  passing  upon 
the  case,  the  following  language  is  used : 

*'In  the  case  at  bar  the  plaintiff  was  standng  on 
a  street  crossing,  and  the  appellant  only  owed  him 
the  same  duty  that  it  owed  the  public  in  general, — 
that  is,  reasonable  diligence  and  care  to  avoid  injury. 
So  far  as  any  thing  in  the  record  discloses,  the  injury 
sustained  by  the  plaintiff  was  the  result  of  a  pure  ac- 
cident, and  for  such  the  law  provides  no  compensation. 
(Lewis  V.  Flint  and  Pere  Marquette  Railway  Co.,  54 
Mich.  55.)  The  only  evidence  the  record  contains 
with  reference  to  the  promoting  cause  of  the  injury 
would  indicate  it  to  have  been  the  result  of  accident. 
Brown,  the  only  eye  witness  to  describe  the  projecting 
timber  which  it  is  claimed  struck  the  plaintiff,  stated : 
*I  noticed  lumber  on  the  train.  The  sleepers  under  the 
timbers  on  the  car  slipped.'  The  witness  also  stated 
that  the  night  was  so  dark  and  foggy  and  no  light 
near,  that  he  could  not  see  the  plaintiff,  who  was 
just  across  the  street.  So,  while  he  did  testify  that 
the  timber  projected  about  eighteen  inches  or  two 
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feet  beyond  the  side  of  the  car,  the  conditions  were 
not  such  as  to  preclude  the  possibility  of  mistake  in 
the  estimate  of  the  witness.  There  is  no  evidence 
as  to  how,  when  or  where  the  car  was  loaded  or  how 
long  a  time  the  timber  had  been  projecting  from  the 
ear.  The  condition  can  be  accounted  for  as  readily 
on  the  hypothesis  of  pure  accident  and  absence  of 
negligence  as  upon  the'  ground  of  negligence,  and  the 
rule  is  well  settled  that  negligence  cannot  be  pre- 
sumed where  nothing  is  done  out  of  the  usual  course 
of  business  unless  that  course  itself  is  improper. '  * 

The  appellee  insists  that  the  testimony  of  Farley, 
which  is  all  that  differentiates  the  record  from  that  of 
the  previous  trial,  warranted  the  refusal  of  the  trial 
court  to  direct  a  verdict  under  the  law  applicable  to 
the  case  as  announced  by  the  Supreme  Court  in  its 
opinion  heretofore  referred  to. 

The  declaration  is  in  two  counts.  The  negligence 
alleged  in  the  first  count  is  that  the  cars  in  question 
were  so  negligently  loaded  with  timber  that  a  piece 
thereof  projected.  Counsel  for  appellant  contend,  and 
in  this  we  agree,  that  the  testimony  of  Farley  would 
not  establish  the  fact  that  the  cars  were  negligently 
loaded,  and  therefore  would  not  be  proof  of  the  negli- 
gence averred  in  the  first  count. 

In  the  second  count  the  negligence  alleged  is  that 
the  train  was  so  operated  and  managed  that  the  said 
piece  came  to  project,  and  that  the  defendant  well  knew 
of  the  dangerous  and  unsafe  condition  of  the  said 
freight  train.  If  the  language  of  the  second  count  is  to 
be  construed  as  though  it  read :  *  *  The  defendant  well 
knew  or  ought  to  have  known  of  the  dangerous  and 
unsafe  condition  of  its  said  freight  train,"  etc.,  can  it 
be  said  that  the  testimony  of  Farley  was  of  such  a 
character  as  to  establish  the  charge  of  negligence  as 
made  in  this  count  so  construed!  As  will  have  been 
noticed,  the  testimony  of  Brown  at  the  first,  trial  was 
to  the  effect  that  the  timber  extended  from  the  car 
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eighteen  inches  to  two  feet.  At  the  last  trial  he  stated 
that  it  extended  not  less  than  two  and  a  half  feet. 
Farley's  testimony  was  to  the  effect  that  one  of  the 
pieces  of  timber  stuck  out  two  and  a  half  or  three  feet ; 
that  it  was  on  the  left  hand  side  of  the  car  facing  the 
engine.  It  was  a  dark  night  and  between  six  and  seven 
0  'clock  when  Farley  claims  to  have  observed  the  train 
at  Chicago  Heights. 

The  well  known  rule  is  conceded  by  the  appellee  to 
be  that  when  a  cause  is  reversed  by  an  appellate  tribu- 
nal and  remanded  for  a  new  trial,  the  principles  an- 
nounced by  the  appellate  tribunal  in  its  opinion  on  a 
retrial  of  the  case  in  the  court  to  which  the  case  is 
remanded  must  control.  Spring  Valley  Coal  Com- 
pany V.  Patting,  210  111.  342.  The  same  rule  is  of 
course  controlling  upon  this  court  on  reviewing  a  case 
retried  in  the  court  to  which  it  had  been  remanded  by 
the  Supreme  Court. 

Is  the  testimony  of  Farley  cumulative  merely  to  the 
testimony  of  Brown  upon  the  proposition  that  the 
timber  was  extending  out  from  the  car!  Or  is  it  to 
be  said  that  the  testimony  of  Farley  that  he  saw  a 
projecting  timber  on  a  car  in  a  train  passing  Chicago 
Heights,  thirteen  miles  from  the  place  of  the  accident, 
an  hour  and  a  half  prior  to  the  accident,  sufB«cient  to 
warrant  the  conclusion  or  inference  that  the  appel- 
lant knew  or  ought  to  have  known  of  the  condition? 
If  the  testimony  is  merely  cumulative,  then  the  trial 
court  should  have  obeyed  the  instruction  of  the  Su- 
preme Court  and  directed  a  verdict  for  the  appellant. 
Rising  V.  Carr,  70  HI.  596. 

After  having  given  the  matter  most  careful  consid- 
eration, we  have  come  to  the  conclusion  that  the  testi- 
mony of  Farley,  if  taken  as  true,  does  not  show  such 
a  state  of  things  as  amounted  to  notice  to  the  appellant, 
even  if  it  be  assumed  that  the  timber  which  he  says 
was  projecting  was  the  same  one  Brown  observed. 
The  Supreme  Court  in  its  opinion,  impliedly  at  least, 
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expresses  a  doubt  as  to  whether  or  not  it  would  be  evi- 
dence of  negligence  if  the  appellant  had  intentionally 
allowed  the  projecting  timber  to  remain  in  the  posi- 
tion it  was,  even  if  it  had  had  jiotice  thereof.  We 
think  the  peremptory  instruction  requested  by  the  ap- 
pellant should  have  been  given,  in  order  to  give  effect 
to  the  law  of  the  case  as  established  by  the  Supreme 
Court.  Inasmuch  as  the  testimony  of  Farley  stands 
uncontradicted  in  the  record,  the  point  we  have  been 
discussing  becomes,  as  we  understand  it,  a  question  of 
law,  and  our  disposition  of  it  may  be  reviewed  by  the 
Supreme  Court  if  the  case  is  presented  to  that  tribunal 
for  review. 

Other  grounds  for  reversal  have  been  urged  upon 
us  by  the  appellant,  such  as  the  improper  conduct 
of  counsel  for  the  appellee,  errors  in  the  giving  and 
refusing  of  instructions,  and  the  improper  admission 
of  testimony.  We  do  not  wish  it  to  be  assumed  that 
by  this  opinion  we  have  passed  upon  these  questions 
favorably  to  the  appellee  or  otherwise.  Having  taken 
the  view  of  the  case  that  we  have,  it  is  unnecessary 
for  us  to  discuss  the  other  errors  alleged,  and  we  re- 
frain from  doing  so. 

For  the  reasons  stated  the  judgment  of  the  Circuit 
Court  will  be  reversed. 

Reversed. 
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John  Glaza,  Appellee,  v.  Great  Northern  Moulding  Com- 
pany, Appellant. 

Gen.  No.  16,136. 

1.  Negligence — what  establishes  prima,  facie  case.  Non-compliance 
with  an  ordinance  providing  for  the  protection  of  machinery,  when 
established,  makes  a  prima  facie  case  of  negligence. 

2.  Master  and  servant — when  question  of  assumed  risic  not  one  of 
law.  The  question  of  whether  a  risk  has  been  assumed  does  not  become 
one  of  law  unless  the  evidence  is  such  that  no  reasonable  mind  can 
conclude  otherwise  than  that  the  risk  had  been  assumed. 

3.  Contributory  negligence — injury  from  ungiuirded  machine.  If 
an  injury  results  from  an  unguarded  machine,  whether  there  was  con- 
tributory negligence  by  the  plaintiff  is  to  be  determined  by  the  jury 
from  a  consideration  of  all  the  facts  and  circumstances  connected  with 
the  accident  including  the  matter  of  alleged  insufficient  light,  the  slip- 
pery condition  of  the  floor,  etc.,  where  the  plaintiff  was  required  to 
work. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Oscar  E.  Heard,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed.  Opin- 
ion filed  February  6,  1912.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

F.  J.  Canty,  E.  E.  Gray  and  J.  C.  M.  Clow,  for  ap- 
pellant. 

Matthew  J.  Huss  and  Gallagher  &  Messneb,  for 
appellee. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

The  appellee,  hereinafter  called  the  plaintiflF,  re- 
covered a  judgment  of  $1,500  in  the  Superior  Court 
against  the  appellant,  hereinafter  called  the  defendant, 
for  damages  for  personal  injuries  received  by  the 
plaintiff  April  17,  1905,  while  in  the  employ  of  the  de- 
fendant.   The  case  was  tried  before  the  court  and  a 
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jury,  the  jury  rendering  a  verdict  in  the  amount  for 
which  judgment  was  afterwards  entered. 

The  record  shows  that  the  plaintiff  was  a  man  of 
about  sixty  years  of  age.  He  was  born  in  Poland,  and 
had  lived  in  the  ^  city  of  Chicago  about  eighteen  years 
prior  to  the  accident.  During  twelve  years  of  this 
time  he  had  been  in  the  employ  of  the  defendant.  For 
six  years  previous  to  the  time  of  the  accident  he  had 
worked  on  the  fifth  floor  of  the  defendant 's  mill,  strip- 
ping moulding  with  a  rip  saw.  He  was  paid  nine  dol- 
lars per  week  for  this  service.  On  the  day  of  the  acci- 
dent he  was  told  by  the  superintendent  of  the  mill  to 
go  to  the  basement  or  first  floor  and  ask  the  foreman 
to  get  some  lumber.  This  was  about  eight  o'clock  in 
the  forenoon.  It  would  appear  that  some  lumber  was 
furnished  him,  but  about  12 :30  at  noon  he  again  saw 
the  foreman  and  told  him  he  did  not  have  lumber 
enough.  The  foreman  then  said  to  him,  according  to 
the  testimony  of  the  plaintiff,  that  he  should  go  down 
and  rip  the  lumber  himself,  as  the  foreman  did  not 
have  any  man  he  could  send  for  that  purpose.  Plain- 
tiff testified  that  he  told  the  foreman  he  was  not  well 
acquainted  with  the  machine,  and  thereupon  the  fore- 
man went  with  him  and  showed  him  how  to  work 
the  machine  and  directed  the  plaintiff  and  his  helper 
to  proceed  with  the  new  work.  There  was  a  plat- 
form in  front  of  the  machine  about  four  feet 
long.  The  machine  had  two  or  four  rollers  in 
front  and  two  in  the  back  on  the  table  of  the  ma- 
chine and  there  was  a  saw  extending  about  eight 
inches  above  the  table  back  of  the  rollers.  The  ma- 
chine was  operated  by  a  belt  from  an  overhead  shaft 
which  came  down  around  a  pulley  on  the  right  hand 
side  of  the  machine.  The  cog-wheels  operating  the 
rolls  were  on  the  left  hand  side  and  on  the  edge  of  the 
machine,  and  had  no  covering  or  protection  of  any 
kind ;  they  were  four  inches  in  diameter.  The  evidence 
tended  to  show  that  the  room  was  poorly  lighted,  the 
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light  being  mainly  from  a  skylight  about  four  or  five 
feet  square;  that  this  skylight  was  not  clean;  that 
broken  glass  had  been  replaced  by  wood  and  sheet 
iron ;  that  the  skylight  was  covered  with  a  wire  screen, 
upon  which  were  a  lot  of  stones,  bricks  and  other  things, 
which  tended  to  cut  off  the  light.  It  appears  that  there 
were  electric  lamps  hanging  from  wires  in  the  room, 
but  that  it  had  not  been  the  custom  in  the  mill  to  use 
these  electric  lamps  except  in  the  winter  time.  The 
plaintiff  testified  that  he  did  not  know  how  to  turn 
on  the  lamps,  and  that  the  conditions  in  respect  to  the 
light  were  the  same  when  the  foreman  showed  him 
how  to  operate  the  machine  as  when  he  worked  upon 
it  later.  The  right  side  of  the  machine  was  close  to 
pipes  which  were  covered  by  a  box  or  boxes  about 
3  1-2  feet  wide.  About  two  feet  from  the  machine 
on  the  left  side  there  was  a  truck  of  lumber,  and  also 
a  lumber  pile  about  three  feet  high,  and  another  lum- 
ber pile  back  of  where  the  plaintiff  stood  of  a  similar 
height.  At  the  back  of  the  machine  and  in  front  of  the 
platform  there  were  sawdust  and  sticks  on  the  floor. 
Plaintiff  testified  that  he  had  never  worked  on  the 
machine  before  the  day  on  which  he  was  injured,  and 
that  he  had  never  seen  it  run  by  anyone  before  the  day 
in  question.  He  further  testified  that  he  complained 
to  the  foreman  because  of  the  conditions  there,  and 
especially  about  not  having  enough  light.  The  manner 
in  which  the  plaintiff  was  injured,  as  related  by  him- 
self, is  as  follows : 

^^I  had  a  board  about  ten  inches  wide,  and  the  saw 
didn't  want  to  take  that;  then  I  went  on  the  left  hand 
side,  and  had  to  turn  around,  and  when  I  was  about 
to  pull  it  out, — I  was  to  make  a  step  and  my  left  foot 
caught,  and  I  fell  on  the  machine,  and  when  I  fell  my 
hand  caught  on  the  two  wheels  on  the  edge  of  the  ma- 
chine; it  was  kind  of  dark  and  I  couldn't  see  the  cog 
wheels.     I  couldn't  see  them  before  I  got  hurt;  I 
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couldn't  see  the  wheels  because  when  I  fell  I  just  fell 
on  those  two  wheels. 

**What  caused  me  to  fall  was  that  I  kind  of  caught 
my  foot  on  a  two  foot  stick  and  tripped ;  the  strip  my 
foot  caught  on  was  on  the  left  hand  side  of  the  machine. 
It  was  under  the  lumber  and  near  the  machine,  about 
two  feet  away  from  it.  The  lumber  was  piled  up  this 
way,  and  the  stick  came  out  from  the  lumber  towards 
the  machine  about  four  inches.  The  stick  was  about 
two  feet  long,  an  inch  thick  and  about  1  3-8  inches 
wide.  There  was  saw-dust  on  the  end  of  the  stick  and 
from  the  stick.  The  stick  was  covered  with  sawdust. 
At  the  time  I  tripped  on  this  piece  of  lumber,  it  was 
not  kicked  or  knocked  away.  It  remained  in  the  same 
place  where  I  kicked  it.  I  had  not  seen  this  stick  be- 
fore I  tripped  and  fell.  It  was  covered  with  sawdust. 
I  saw  it  for  the  first  time  when  I  fell.  I  saw  it  under 
my  foot.  I  afterwards  saw  that  it  was  between  my 
feet.  When  I  slipped,  the  helper  was  just  pulling  this 
board  out,  so  as  to  hand  it  back  to  me,  and  I  wanted 
to  pass  then,  and  my  foot  was  caught,  and  I  fell.  The 
stick  didn't  stand  up,  it  was  laying  flat  (indicating). 
I  didn't  see  it  because  it  was  covered  with  sawdust." 

He  further  testified  that  he  was  confined  to  his  home 
for  a  year  and  seven  months,  and  it  appears  that  the 
accident  necessitated  the  amputation  of  three  fingers, 
plaintiff  losing  an  inch  and  a  half  of  his  middle  finger, 
two  inches  of  the  third  finger  and  an  inch  of  the  small 
finger. 

We  are  asked  to  reverse  the  judgment  on  the  ground 
that  the  court  erred  in  refusing  to  direct  a  verdict  for 
the  defendant,  and  because  of  alleged  erroneous  in- 
structions given  at  the  request  of  the  plaintiff,  and  the 
refusal  to  give  certain  instructions  as  tendered  by  the 
defendant. 

It  is  argued,  first,  that  the  defendant  was  not  neg- 
ligent in  its  conduct  towards  the  plaintiff,  and  second, 
that  plaintiff  assumed  the  risk. 

Vol.  cixvn  16 
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In  the  declaration  the  charge  is  made  that  the  de- 
fendant was  guilty  of  negligence  in  failing  to  comply 
with  an  ordinance  of  the  city  of  Chicago.  This  ordi- 
nance was  offered  in  evidence,  and  reads  as  follows: 

**In  every  factory,  work  shop  or  other  place  where 
machinery  is  employed,  the  belting,  shafting,  gearing, 
elevators  and  every  other  portion  of  the  machinery 
when  so  located  as  to  endanger  the  lives  and  limbs 
of  those  employed  therein  while  in  the  discharge  of 
their  duties,  shall  be,  as  far  as  practicable,  so  covered 
or  guarded  as  to  make  them  reasonably  safe  and  to  pre- 
vent injury  to  such  employees. ' ' 

No  attempt  appears  to  have  been  made  by  the  de- 
fendant to  show  that  this  ordinance  was  complied  with. 
Non-compliance  with  the  ordinance  would  seem  to 
make  a  prima  facie  case  of  negligence.  Commonwealth 
Elec.  Co.  V.  Eose,  214  111.  545 ;  C.  &  E.  I.  R.  R.  Co.  v. 
Crose,  214  111.  602 ;  U.  S.  Brg.  Co.  v.  Stoltenberg,  211 
lU.  531 ;  C.  &  E.  I.  R.  R.  Co.  v.  Monchell,  193  111.  208. 
In  the  case  last  mentioned  the  court  held  that  it  was 
not  error  to  instruct  the  jury  that  the  running  of  a 
train  through  a  city  in  excess  of  the  speed  authorized 
by  an  ordinance  of  the  city  is  negligence  as  a  matter 
of  law.  The  matter  was  dismissed  by  the  appellant 
in  its  brief  in  the  case  before  us  by  the  mere  statement 
that  even  with  the  existence  of  the  ordinance  shown, 
the  law  is  clear  that  the  plaintiff  assumed  the  risk,  and 
cites  Browne  v.  Siegel,  Cooper  &  Co.,  191  HI.  226,  as 
being  conclusive  upon  that  point.  In  that  case  it  was 
held  that  the  owner  of  a  building  was  not  liable  for  the 
death  of  a  servant  caused  by  his  falling  down  an  open 
elevator  shaft,  where  although  the  plaintiff's  evidence 
is  sufficient  to  sustain  the  finding  that  the  defendant 
was  negligent  in  failing  to  safeguard  the  elevator  en- 
trance, as  required  by  ordinance,  yet  the  same  evidence 
shows  not  only  that  deceased  assumed  the  risk  but  was 
guilty  of  contributory  negligence.  It  was  further  held 
that  ordinarily  whether  a  servant  has  assumed  the 
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danger  which  he  encounters  or  has  been  guilty  of  con- 
tributory negligence  are  questions  of  fact,  but  that 
they  become  questions  of  law  when  all  reasonable 
minds  could  draw  but  one  conclusion  from  the  evidence. 
In  our  opinion,  the  case  cited  does  not  sustain  the  posi- 
tion of  the  defendant  in  the  case  now  under  considera- 
tion. We  think  it  was  clearly  within  the  province  of 
the  jury  to  determine  whether  under  all  the  circum- 
stances the  plaintiff  was  guilty  of  contributory  negli- 
gence. In  determining  this  question  they  should  have 
taken  into  consideration  all  the  facts  and  circumstances 
connected  with  the  accident,  including  the  matter  of 
alleged  insuflScient  light,  the  slippery  condition  of  the 
floor,  etc.,  where  the  plaintiff  was  required  to  work. 
As  said  in  Ames  &  Frost  v.  Strachurski,  145  111.  192: 

'*If  by  reason  of  the  slippery  condition  of  the  floor, 
there  was  greater  danger  of  employes  losing  their  foot- 
ing and  falling  against  the  machine,  there  was  greater 
occasion  for  care  and  diligence  in  so  guarding  the  ma- 
chinery as  to  make  it  safe  for  their  workmen  to  be 
about  it/' 

The  language  used  by  the  Supreme  Court  in  Eock 
Island  Sash  Works  v.  Pohlman,  210  111.  133,  might, 
we  think,  be  used  with  propriety  in  the  present  case : 

**The  state  of  the  proof  as  to  the  charge  of  negli- 
gence on  the  part  of  the  appellant  company  was  such 
as  to  warrant  recovery  unless  the  unprotected  condi- 
tion of  the  cog  wheel  was  so  well  known  to  the  appellee 
or  was  so  plain  and  obvious  that  he  should  be  charged 
with  knowledge  of  it,  and  be  regarded  as  having  volun- 
tarily incurred  and  assumed  the  risk  of  attempting  to 
work  in  such  close  proximity  to  it.  We  are  unable  to 
find  any  proof  in  the  record  that  the  appellee  knew 
there  was  an  uncovered  cog  wheel  there.'' 

The  question  of  assumed  risk  was  properly  left  to 
the  jury  to  determine.    Eoss  v.  Shanley,  185  111.  390. 

Complaint  is  made  of  the  action  of  the  court  in  giv- 
ing three  instructions  tendered  by  the  plaintiff,  as 
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well  as  the  refusal  of  the  court  to  give  five  instructions 
offered  by  the  defendant.  We  think  no  error  was  com- 
mitted by  the  court  in  these  respects.  Thirty-eight 
instructions  were  given  to  the  jury,  having  been  tend- 
ered in  about  equal  proportions  by  the  two  parties  to 
the  litigation.  These  instructions  we  think  fully 
advised  the  jury  of  the  law  by  which  it  should  be  gov- 
erned in  reaching  a  verdict. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Franciszek  Makuch,  Appellee,  v.  Chicago  Junction  Rail- 
way Company,  Appellant. 

Gen.  No.  16,134. 

1.  Verdicts — when  not  disturhed  as  against  the  evidence.  A  ver- 
dict will  not  be  set  aside  as  against  the  evidence  unless  clearly  and 
manifestly  so. 

2.  Master  and  servant — when  rislcs  not  assumed.  A  servant  does 
not  assume  extraordinary  risks,  not  necessarily  incident  to  his  employ- 
ment unless  such  risks  are  known  to  him  and  he  voluntarily  continues 
to  work. 

3.  Master  and  servant — what  risJcs  assumed.  The  risks  assumed 
by  a  servant  are  such  only  as  cannot  be  obviated  by  the  master's  em- 
ployment of  reasonable  measures  of  precaution. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Oscar  E.  Heard,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the*  October  term,  1909.  Affirmed. 
Opinion  filed  February  6,  1912.     Behearing  denied  February  20,  1912. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
John  D.  Black  and  John  C.  Sladb,  of  counsel. 

EocKHOLD  &  Busch,  f OF  appellee ;  Faancis  X.  Busch, 
of  counsel. 
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Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

This  action  is  for  the  recovery  of  damages  for  per- 
sonal injuries  sustained  by  appellee  on  October  1, 
1907,  by  being  thrown  from  and  under  one  of  the  cars 
of  appellant,  appellee  being  a  laborer  assisting  in  the 
work  of  unloading  sand  from  the  cars. 

The  case  was  tried  before  the  court  and  a  jury,  and 
resulted  in  a  verdict  of  $8,000  in  favor  of  the  appellee, 
upon  which  judgment  was  rendered. 

The  appellant  urges  as  grounds  for  reversal  of  the 
judgment,  that  the  court  erred  in  overruling  its  mo- 
tion for  a  directed  verdict,  made  at  the  close  of  plain- 
tiflF's  case;  that  the  court  erred  in  overruling  appel- 
lant 's  motion  for  a  new  trial ;  and  that  the  court  erred 
in  its  rulings  on  instructions. 

The  appellee  had  been  working  for  the  appellant 
about  one  week  at  the  time  of  the  accident.  During 
that  time  he  had  been  employed  on  track  elevation 
work  at  Forty-ninth  street  between  Union  avenue  and 
Wallace  street,  unloading  sand  and  raising  tracks.  A 
temporary  timber  structure  had  been  erected  over 
Union  avenue,  about  17  feet  high.  A  temporary  track 
sloped  gradually  to  the  level  of  Halsted  street  on  the 
west,  and  tlbere  was  just  east  of  the  Union  avenue  tem- 
porary structure  an  incline  so  steep  as  to  prevent  an 
engine  from  coming  east  of  Union  avenue  and  to  make 
it  necessary  to  set  the  brakes  on  the  cars  which  were 
shoved  over  Union  avenue  onto  the  temporary  track. 
There  were  five  or  six  cars  east  of  Union  avenue,  and 
the  appellee  was  working  at  one  end  of  the  one 
next  to  the  last  car  furthest  from  Union  avenue,  there 
being  three  or  four  cars  between  Union  avenue  and  the 
appellee.  From  where  he  was  working  it  was  impos- 
sible to  see  west  of  the  Union  avenue  structure.  While 
appellee  was  working  upon  the  car  at  the  time  of  the 
accident,  the  foreman,  whose  name  was  Shannon,  or- 
dered a  conductor  to  bring  in  six  more  cars.    The  con- 
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tention  of  the  appellee  is  that  Shannon  ordered  the 
appellee  and  all  the  other  laborers  to  get  on  the  cars 
and  shovel  sand,  after  he  had  ordered  the  conductor 
to  bring  in  more  cars ;  that  Shannon  did  not  warn  the 
men  of  the  approach  of  the  second  lot  of  cars  at  any 
time ;  that  when  these  cars  were  brought  in  they  were 
shoved  up  the  incline  on  the  west  of  the  Union  avenue 
temporary  structure  and  against  the  cars  standing  on 
that  structure ;  that  this  was  done  with  great  violence, 
causing  the  cars  to  move  about  the  length  of  a  car, 
and  causing  the  appellee  to  be  thrown  from  the  car  in 
such  a  way  that  the  wheels  of  one  of  the  cars  passed 
over  his  leg,  injuring  it  to  such  an  extent  as  to  require 
amputation.  It  is  further  contended  by  appellee  that 
the  evidence  shows  that  before  the  coupling  was  made 
no  bell  or  whistle  was  sounded  near  enough  to  the 
place  of  coupling  to  enable  the  appellee  and  the  others 
working  upon  the  cars  to  hear;  that  it  had  been  the 
custom  for  the  foreman  to  warn  the  men  of  the  ap- 
proach of  cars  under  such  circumstances,  so  that  the 
men  might  get  off  the  cars  and  place  themselves  in  a 
position  where  they  would  not  be  injured.  It  appears 
that  there  were  tracks  of  the  Grand  Trunk  Railway 
Company  immediately  south  of  the  Chicago  Junction 
tracks  and  parallel  with  them ;  that  these  Grand  Trunk 
tracks  had  been  elevated  before  the  work  on  the  Chi- 
cago Junction  tracks  began;  that  there  was  a  retain- 
ing wall  along  the  south  side  of  the  Grand  Trunk 
and  one  on  the  north  side  of  the  appellant's  tracks  be- 
tween Union  avenue  and  Wallace  street ;  that  the  plan 
was  to  fill  in  all  space  between  these  two  retaining 
walls,  putting  the  Grand  Trunk  tracks  and  the  appel- 
lant's tracks  on  the  same  level. 

The  testimony  of  Shannon,  the  foreman,  was  to  the 
effect  that  when  the  first  seven  cars  were  put  in  he  was 
more  than  a  block  away  and  that  he  did  not  get  back 
to  the  cars  until  after  the  men  had  gotten  into  them. 
He  further  testified  that  when  he  heard  the  engine 
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coming  up  the  hill  he  told  the  men  to  *4ook  ouf  for 
themselves — that,  they  were  going  to  make  another 
coupling ;  that  he  heard  the  engine  sound  a  whistle  and 
ring  a  bell,  and  shouted  for  the  men  to  look  out  for 
themselves;  that  when  he  shouted  some  of  the  men 
looked  up  and  some  of  them  shouted  to  the  others  to 
look  out;  that  when  the  impact  came  none  of  the  men 
were  knocked  down  but  some  of  them  jumped  from 
the  cars ;  that  it  was  always  customary  before  the  ac- 
cident to  move  cars  on  that  track  while  the  men  were 
working  in  them,  and  that  it  was  done  the  same  way 
before  the  accident  as  it  was  done  at  the  time  of  the 
accident;  that  the  only  warning  he  had  ever  given  at 
previous  times  was  **look  out  boys.'' 

Shannon's  testimony  with  regard  to  having  given 
the  warning  to  the  men  is  corroborated  by  other  wit- 
nesses for  the  appellant.  The  testimony  of  the  greater 
number  of  witnesses,  however,  appears  to  corroborate 
the  testimony  of  the  appellee  that  no  warning  was 
given,  which  of  course  necessarily  was  in  the  negative 
form  and  to  the  effect  that  they  did  not  hear  any  bell 
rung  or  whistle  sounded,  and  that  they  did  not  hear 
Shannon  give  the  usual  warning  *'look  out." 

The  first  point  argued  by  the  appellant  on  the  al- 
leged error  of  the  court  in  overruling  its  motion  for 
a  directed  verdict  is  that  if  there  was  any  negligence 
which  contributed  to  the  appellee's  injury  it  was  that 
of  a  fellow-servant.  The  claim  is  made  that  Shannon, 
with  respect  to  the  particular  work  in  hand,  was  a 
fellow-servant  of  appellee.  We  do  not  think  such  is  the 
law.  In  C.  R.  I.  &  P.  By.  Co.  v.  Strong,  228  111.  281, 
cited  by  appellant,  it  was  held  that  in  an  action  for 
damages  for  the  death  of  a  switchman,  caused  by  the 
negligence  of  the  foreman  of  the  switching  crew  in 
improperly  signaling  the  engineer  to  back  the  train, 
the  question  whether  the  signal  was  given  in  the  fore- 
man's  capacity  as  foreman  or  in  the  capacity  of  a  fel- 
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low-servant  of  the  switchman  is  one  of  fact  for  the 
jury. 

In  Nordhaus  v.  Vandalia  R.  R.  Co.,  242  111.  166,  the 
court  had  a  somewhat  similar  case  under  considera- 
tion. In  that  case  the  plaintiff's  intestate,  Zehak,  with 
others,  was  in  a  car,  shoveling  cinders  out  through  an 
opening  in  the  hottom.  The  car  was  run  into  by  a 
car  attached  to  a  switch  engine,  through  the  negligence 
of  a  flagman,  and  the  court  said:  '*We  do  not  think, 
however,  that  the  court  could  rightfully  have  declared, 
as  a  matter  of  law,  that  the  flagman  through  whose 
negligence  the  accident  occurred  was  a  fellow-servant 
with  Zehak.'' 

In  the  case  of  C.  &  E.  I.  R.  R.  Co.  v.  Kimmel,  221 
111.  547,  plaintiff's  intestate,  Rockhold,  with  other 
laborers,  was  at  work  shoveling  cinders  from  a  car 
which  was  one  of  a  train  of  standing  cars.  The  fore- 
man, a  man  named  Francis,  had  directed  the  move- 
ments both  of  the  shoveling  gang  and  the  train  crew. 
The  court  held  in  such  circumstances  that  ^'Francis 
was  the  direct  representative  of  the  appellant,  and  not 
a  fellow-servant  with  any  of  the  workmen.  *  *  *  If  the 
negligence  of  the  representative  of  the  appellant  com- 
pany, whose  negligence  is  the  negligence  of  the  com- 
pany, contributed  to  the  injury,  and  the  injury  would 
not  have  occurred  but  for  his  lack  of  care,  then  the 
appellant  company  is  liable.  *  *  *  There  was  a  coiifli<;t 
in  the  evidence  upon  this  subject,  but  it  was  for  the 
jury  to  determine  whether  or  not  such  warning  was 
actually  given  by  Francis,  the  foreman." 

We  think  that  the  questions  of  fact  as  to  whether 
or  not  the  accident  was  due  to  the  negligence  of  Shan- 
non, the  foreman,  and  whether  at  the  time  of  the  acci- 
dent Shannon  was  a  fellow-servant  of  the  appellee  or 
vice-principal  of  the  appellant,  were  both  properly  left 
to  the  jury  to  determine,  and  we  find  nothing  in  the 
record  which  would  justify  us  in  setting  aside  the 
verdict  upon  the  ground  that  it  is  against  the  manifest 
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weight  of  the  evidence  in  these  regards. 

An  argument  is  made  by  the  appellant  upon  a  prop- 
osition advanced  that  appellee  assumed  the  risk  of  the 
usual  method  of  handling  the  cars,  upon  the  theory,  as 
we  understand  it,  that  it  was  customary  before  the 
accident  to  move  cars  while  the  men  were  working  in 
them.  The  testimony  tends  to  establish  the  fact  that 
the  cars  were  upon  a  temporary  trestle  work ;  that  the 
brakes  were  set  to  prevent  their  moving  down  the  in- 
cline; that  theretofore  it  had  been  the  custom  of  the 
foreman  to  warn  the  men  before  other  cars  were  al- 
lowed to  come  in  contact  with  the  cars  upon  which 
the  laborers  were  working.  Indeed,  appellant  in  its 
brief  says :  *  *  There  was  no  dispute  of  the  proposition 
that  ordinarily  and  on  all  occasions  but  this  one  Shan- 
non called  a  warning  to  the  men  on  the  cars  whenever 
the  engine  approached  and  they  would  take  position 
so  as  not  to  be  injured.'*  It  is  true  that  the  foreman, 
Shannon,  testified  that  it  was  always  customary  be- 
fore the  accident  to  move  the  cars  while  the  men  were 
working  in  them,  but  apparently  he  was  the  only  wit- 
ness who  testified  to  that  effect,  and  his  testimony  is 
contradicted  by  several  of  the  witnesses  for  appellee. 
A  servant  does  not  assume  extraordinary  risks  not 
necessarily  incident  to  his  employment,  unless  such 
risks  are  known  to  him  and  he  voluntarily  continues  to 
work  after  such  knowledge.  I.  T.  T.  R.  R.  Co.  v. 
Thompson,  210  111.  226.  The  risks  assumed  by  a  serv- 
ant are  such,  only,  as  cannot  be  obviated  by  the  mas- 
ter's employment  of  reasonable  measures  of  precau- 
tion.   C.  &  G.  T.  Ry.  Co.  v.  Spurney,  197  111.  471. 

It  is  next  urged  upon  us  that  the  judgment  should 
be  reversed  because,  as  alleged,  three  of  the  instruc- 
tions given  as  tendered  by  the  appellee  were  erroneous, 
and  because  the  court  modified  three  of  the  instructions 
tendered  by  the  appellant  and  gave  them  as  modified. 
Nine  instructions  as  tendered  by  the  appellee  were  read 
to  the  jnry,  also  fifteen  as  tendered  by  the  appellant. 
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three  of  the  latter,  as  heretofore  stated,  being  some- 
what modified.  We  think  the  instructions  as  a  whole 
fairly  advised  the  jury  as  to  the  law  which  should 
govern  them  on  the  different  questions  presented  by 
the  evidence.  In  our  opinion,  the  three  instructions 
tendered  by  the  appellee,  which  are  criticised,  could 
not  have  misled  the  jury  in  view  of  the  other  instruc- 
tions. The  jury  were  instructed  that  the  instructions 
constiuted  one  connected  body  or  series  and  should 
be  so  regarded  by  them.  All  of  the  instructions  tend- 
ered by  the  appellant  were  given,  and  the  modifications 
in  three  of  them  were  not  of  such  character  as  in  our 
opinion  should  cause  a  reversal. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Isaac  N.  Perry  v.  John  Kausz. 
The  People  of  the  State  of  Illinois,  Defendant  in  Error,  v. 

John  Kausz,  Plaintiff  in  Error. 

Gen.  No.  16,160. 

Contempt — wJiat  requires  discharge  in  proceedings  for  criminal.  In 
criminal  contempts  alleged  to  have  been  committed  out  of  tlie  presence 
of  tlie  court,  if  the  contemner's  answer  is  sufficient  to  acquit  him  of 
the  charge  he  must  be  discharged. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Isidore  Himes, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.     Reversed.     Opinion  filed  February  6,  1912. 

John  W.  Burdette,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 
A  writ  of  error  is  prosecuted  hy  the  respondent, 
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John  Kausz,  from  an  order  of  commitment  for  con- 
tempt of  court,  wherein  a  fine  of  $25  was  imposed  npon 
him  and  he  was  ordered  committed  to  the  common 
jail  of  Cook  county,  Illinois,  until  he  should  comply 
with  the  order  of  the  court  by  paying  the  fine  so  im- 
posed, the  commitment  containing  the  provision  that 
the  term  of  imprisonment  should  not  exceed  six 
months,  or  until  he  should  otherwise  be  discharged  by 
due  process  of  law. 

From  the  record  it  appears  that  a  judgment  was  ob- 
tained by  Isaac  N.  Perry  against  the  respondent  in 
the  Municipal  Court  of  Chicago.  Execution  was  is- 
sued upon  the  said  judgment,  and  on  August  7,  1909, 
before  the  return  of  the  execution,  supplementary  pro- 
ceedings were  instituted  under  section  64  of  the  Mu- 
nicipal Court  Act.  The  proceeding  was  begun  by  the 
petition  for  a  citation  requiring  Kausz,  as  judgment 
debtor,  to  attend  and  be  examined  as  to  his  property. 
The  citation  was  issued  and  made  returnable  August 
21,  1909.  On  August  21st  Kausz  attended  at  the  time 
and  place  set,  and  a  motion  was  made  by  his  attorney 
to  quash  the  petition  and  citation  for  insufficiency  ap- 
pearing upon  the  face  of  the  petition.  This  motion 
does  not  seem  to  have  been  disposed  of.  On  the  same 
day,  a  rule  was  entered  by  the  judge  before  whom  the 
matter  was  pending,  requiring  Kausz  to  show  cause 
at  Branch  13  of  the  Municipal  Court,  at  9:30  a.  m. 
September  4,  1909,  why  he  should  not  be  committed 
for  contempt  of  court,  ^*for  failing  to  attend  as  wit- 
ness before  court. '*  This  rule  was  never  served  on 
Kausz.  An  alias  rule  was  entered  continuing  the  con- 
tempt proceeding  until  September  18,  1909.  Copy  of 
this  order  was  served  on  Kausz,  but  on  motion  of  his 
attorney,  appearing  as  a  friend  of  the  court,  the  rule 
was  quashed.  On  the  same  dav,  September  18,  1909, 
the  following  order  was  entered : 
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146427. 

**It  is  ordered  that  John  Kausz,  be  and  he  hereby 
is  ordered  to  show  cause  if  any  he  have,  before  Branch 
thirteen  of  this  Court,  at  9:30  o'clock  a.  m.  on  the 
eighth  day  of  October  A.  D.  1909,  why  the  said  John 
Kausz  should  not  be  attached  and  punished  for  a 
contempt  of  this  Court  in  refusing  and  neglecting  to 
attend  before  this  Court,  and  be  examined  concerning 
the  property  of  the  judgment  debtor  herein. '* 

Copy  of  this  rule  was  served  upon  Kausz,  and  there- 
upon he  filed  an  answer,  setting  up  among  other  things 
that  the  respondent  was  not  informed  by  the  notice 
purporting  to  be  a  copy  of  the  order  or  rule  to  show 
cause,  at  what  time  or  under  what  circumstances  the 
supposed  offense  was  committed;  that  no  writ,  sum- 
mons, citation  or  notice  to  attend  or  be  examined 
concerning  the  property  of  the  judgment  debtor,  re- 
turnable September  18,  1909,  was  ever  served  upon 
him ;  that  the  lawful  fees  for  attending  and  testifying 
in  such  case  were  not  paid  or  tendered ;  that  he  was  in- 
formed that  the  cause  would  be  called  for  some  pur- 
pose on  that  day  and  attended  before  the  judge  sitting 
in  the  branch  of  the  court  where  the  matter  was  pend- 
ing ;  that  the  respondent  was  not  then  and  there  called 
to  the  bar  of  the  court  or  notified,  advised  or  informed 
that  he  was  expected  or  required  to  be  examined  con- 
cerning the  property  of  the  judgment  debtor  in  said 
cause.  The  answer  further  sets  up  that  the  respondent 
on  each  and  every  occasion  when  and  where  any  writ, 
summons,  notice,  rule  or  citation  has  been  served  upon 
him,  has  appeared  and  been  present  in  the  court  room 
and  remained  during  the  transaction  of  all  matters 
relating  to  the  cause;  that  he  was  at  no  time  called 
to  the  bar  of  the  court  or  advised  or  informed  that  he 
was  expected  or  required  to  be  examined  concerning 
the  property  of  the  judgment  debtor  (himself).    The 
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answer  further  sets  up  the  fact  that  a  motion  was  made 
on  August  21st  to  quash  the  citation  returnable  on 
that  day,  atnd  that  the  said  motion  was  not  and  has 
never  been  disposed  of.     The  answer  is  under  oath. 

It  appears  that  on  October  13,  1909,  the  day  on 
whi€h  the  hearing  was  had  in  the  contempt  proceedings 
and  after  the  answer  was  filed,  the  court  called  the  re- 
spondent to  the  bar  and  asked  him  the  following  ques- 
tion, ''Are  you  now  ready  and  willing  to  be  examined 
in  regard  to  the  property  of  the  judgment  debtor t'^ 
and  thereupon  the  respondent,  upon  the  advice  of 
counsel,  answered  that  that  matter  was  not  then  pend- 
ing and  that  he  was  not  notified  to  appear  for  that 
purpose,  and  for  the  further  reasons  set  out  in  his 
answer  theretofore  filed  he  was  not  ready  and  willing 
to  be  examined,  and  declined  to  be  so  examined.  Fol- 
lowing this  colloquy  the  order  of  commitment  was 
entered. 

It  will  be  noticed  that  the  charge  of  contempt  against 
which  the  respondent  was  then  defending  himself,  was 
his  failure  to  appear  September  18th  or  prior  thereto. 
It  will  also  be  noticed  that  in  the  answer,  after  setting 
out  that  he  was  present  in  the  court  whenever  cited  to 
appear,  for  the  purpose  of  examination  concerning  his 
property,  it  was  stated  that  no  attempt  was  ever  made 
to  examine  him,  and  that  a  motion  was  made 
in  his  behalf  to  quash  the  citation  requiring  him  to 
submit  to  examination,  which  motion  was  never  dis- 
posed of.  It  has  repeatedly  been  held  that  in  criminal 
contempts  alleged  to  have  been  committed  out  of  the 
presence  of  the  court,  if  the  contemner's  answer  is  suf- 
ficient to  acquit  of  the  charge  he  must  be  discharged. 
Crook  V.  People,  16  111.  534 ;  Buck  v.  Buck,  60  id.  105 ; 
People  V.  Diedrich,  141  id.  665 ;  Oster  v.  People,  192  id. 
473.  It  is  also  a  general  rule  that  an  attachment  for 
contempt  alleged  to  have  been  committed  out  of  the 
presence  of  the  court  should  be  based  upon  an  affidavit 
as  to  the  truth  of  the  facts  constituting  the  alleged  con- 
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tempt.  There  is  nothing  in  the  order  of  commitment 
in  the  case  now  under  consideration  to  indicate  that  the 
alleged  contempt  was  committed  in  the  presence  of  the 
court,  nor  is  there  any  finding  that  the  allegations  of  the 
answers  were  untrue.  If,  as  set  out  in  the  answer,  the 
respondent  was  never  called  upon  by  the  court,  in  open 
court,  prior  to  the  institution  of  contempt  proceedings, 
to  submit  himself  for  examination,  and  if,  as  set  out 
in  the  answer,  he  was  in  court  at  all  times  when  re- 
quired so  to  be  by  citation  or  otherwise,  it  is  difficult 
to  see  how  he  could  be  guilty  of  the  contempt  for  which 
he  was  committed.  We  think  the  order  of  commitment 
was  improperly  issued. 

We  are  asked  by  the  plaintiff  in  error,  Kausz,  to 
impose  costs  upon  Isaac  N.  Perry,  the  judgment  cred- 
itor, as  relator.  It  is  insisted,  however,  by  the  plain- 
tiff in  error  in  his  brief  that  the  court  had  no  jurisdic- 
tion in  the  supplementary  proceeding  in  relation  to 
which  the  judgment  was  entered : — 

'*  First,  because,  while  in  its  body  it  purported  to 
be  the  petition  of  Isaac  N.  Perry,  the  judgment  cred- 
itor, it  was  not  signed  by  him,  but  by  procuration  by 
Louis  Krinsky,  described  in  the  signature  as  'his  duly 
authorized  agent.'  There  is  no  suggestion  of  the  au- 
thority of  Krinsky  to  act  for  Perry  other  than  this 
vain  recital  in  the  signature. 

*' Second,  because  it  is  not  verified  by  the  judgment 
creditor,  but  by  Louis  Krinsky,  who  avoids  making 
oath  that  he  is  the  agent  of  the  judgment  creditor  or 
that  he  had  any  knowledge  of  the  facts  and  circum- 
stances in  question,  but  who  merely  swears  that  he  is 
the  person  who  signed  the  petition ;  that  he  knows  the 
contents  thereof  and  that  Hhe  matters  therein  set 
forth  are  true.'  '' 

There  has  been  no  appearance  by  the  defendant  in 
error  in  this  court.  In  the  writ  of  error  sued  out  by  the 
plaintiff  in  error  no  attempt  was  made  to  bring  Isaac 
N.  Perry  before  the  court,  and  he  has  not  entered  his 
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appearance.  There  is  nothing  in  the  record  to  indicate 
that  he  was  the  relator  in  the  proceeding,  except  the 
petition  which  the  plaintiff  in  error  insists  was  abso- 
lutely nugatory.  Under  these  circumstances  we  see 
no  legal  basis  on  which  Perry  may  be  charged  with 
costs  of  the  proceeding. 
For  reasons  stated  the  judgment  will  be  reversed. 

Reversed. 


Harry  S.  Gilbert,  Appellee,  v.  Dora  K.  Smith  et  al.,  Ap- 
pellants. 

Gen.  No.  16,220. 

1.  Bkdemption — righta  of  mechanic's  lien  creditor,  A  meclianic's 
lien  creditor  whose  lien  is  established  in  a  foreclosure  suit  and  who  has 
been  given  a  deficiency  decree  after  the  sale  is  entitled  to  enforce  his 
decree  or  judgment  in  the  same  way  as  any  other  decree  or  judgment 
creditor  of  the  debtor,  that  is  to  say,  under  section  20  of  chapter  77, 
providing  for  redemption  after  12  and  before  the  expiration  of  15 
months  from  sale,  he  may  redeem. 

2.  Bedemption — when  scheme  to  hinder  lawful  creditor  illegal,  A 
mortgagor  cannot  after  the  expiration  of  the  period  of  redemption 
provided  for  his  benefit,  undertake  some  scheme  with  a  person,  not  his 
creditor,  whereby  he  and  such  person  may  realize  money  out  of  the 
mortgaged  premises. 

Bill  in  chancery.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Geobob  A.  Dupxty,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  Affirmed.  Opinion  filed 
February  6,  1912. 

Adkinson  &  HiBBEN,  for  appellants. 
Habpeb  E.  Osbobn,  for  appellee. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the 
court. 

A  bill  in  chancery  was  filed  by  the  appellee,  as  com- 
plainant, against  the  appellants,  as  defendants,  seeking 
to  set  aside  and  to  declare  null  and  void  the  redemp- 
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tion  of  the  appellant,  the  Henry  0.  Shepard  Co.,  from 
a  sale  by  a  master  in  chancery  of  certain  described 
property,  formerly  owned  by  the  appellant,  Dora  K. 
Smith,  and  a  decree  requiring  the  appellant  Christo- 
pher Strassheim,  as  sheriff,  to  sell  said  premises  in 
accordance  with  the  statute  to  satisfy  a  judgment  in 
favor  of  the  appellee  and  against  the  appellant  Dora 
K.  Smith  for  $701.51  together  with  interest  thereon, 
the  sale  by  the  master  in  chancery  having  been  made 
in  a  foreclosure  proceeding  brought  by  one  Charlotte 
M.  Fischer  against  the  appellant,  Dora  K.  Smith,  upon 
a  trust  deed  theretofore  given  by  the  said  Dora  K. 
Smith.  Answer  was  filed  by  the  defendants,  and  after 
a  hearing  before  the  chancellor  a  decree  was  entered 
substantially  in  conformity  with  the  prayer  of  the  bill. 
By  the  decree  the  complainant  was  required  to  pay 
to  the  Henry  0.  Shepard  Co.  the  sum  of  $2,490.98,  paid 
to  the  sheriff  by  the  Shepard  Company  at  the  time  of 
the  attempted  redemption  by  that  company.  The  de- 
cree enjoined  the  defendants,  Dora  K.  and  Edward  Q-. 
Smith,  Edward  K.  Findley  and  Henry  O.  Shepard  Co., 
from  interfering  with  the  rights  of  the  complainant, 
and  restrained  Christopher  Strasshjeim,  as  sheriff, 
from  issuing  a  deed  to  the  holder  of  the  sheriff's  certi- 
ficate of  sale  made  July  6,  1909,  upon  an  execution  is- 
sued on  a  judgment  against  the  said  Dora  K.  Smith. 
This  decree  the  appellants  seek  to  have  set  aside  by 
this  court. 

From  the  record  in  the  case  it  would  appear  that 
Charlotte  M.  Fischer  filed  her  bill  on  May  20,  1907,  to 
foreclose  a  trust  deed  on  the  premises  in  question, 
making  Dora  K.  Smith  and  others  parties  defendant; 
that  the  property  was  sold  on  May  25, 1908,  for  enough 
to  satisfy  the  mortgage  indebtedness  to  the  said 
Fischer;  that  on  June  20,  1908,  appellee  recovered  a 
judgment  against  the  appellants  Dora  K.  and  Edward 
Q.  Smith  for  $701.51;  that  Dora  K.  Smith  did  not  re- 
deem within  the  twelve  months  allowed  by  statute ;  that 
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about  one  week  prior  to  the  expiration  of  the  twelve 
months  Edward  G.  Smith,  who  was  the  husband  of 
Dora  K.  Smith,  represented  to  the  appellee  that  he 
had  a  bona  fide  purchaser  for  the  property,  and  re- 
quested appellee  to  assign  his  judgment  and  not  to 
redeem;  that  afterwards  Gilbert  agreed  to  assign  his 
judgment  for  $475  or  $500 ;  that  said  Edward  G.  Smith 
was  informed  that  Gilbert  intended  to  redeem  from  the 
master's  sale  unless  he  (Gilbert)  should  receive  the 
$500  in  cash ;  that  on  June  1,  1909,  Edward  G.  Smith, 
who  was  indebted  to  the  Shepard  Company  on  the 
balance  of  a  note  for  $450,  and  also  upon  a  small  open 
ao(»ount,  called  on  the  Shepard  Company  and  informed 
its  officers  that  he  would  try  to  get  his  wife  to  assume 
this  indebtedness ;  that  on  the  same  day,  namely  June 
1, 1909,  Smith  and  his  wife  called  on  the  officers  of  the 
Sliepard  Company  and  Mrs.  Smith  informed  them  that 
sbe  was  at  one  time  the  owner  of  the  property  in  ques- 
tion and  that  her  right  to  redeem  from  the  master's 
sale  had  expired  May  25,  1909 ;  that  the  officers  of  the 
Sliepard  Company  were  informed  that  it  would  take 
about  $2,500  to  redeem  from  the  master's  sale,  and 
that  the  property  was  worth  from  $3,750  to  $4,000; 
that  Mr.  and  Mrs.  Smith  advised  the  officers  of  the 
Shepard  Company  that  this  was  the  only  property 
which  they  had  and  that  they  could  give  no  other  se- 
curity for  the  Shepard  debt ;  that  if  the  Shepard  Com- 
pany would  pay  Mrs.  Smith  $650  cash  she  would  sign 
a  judgment  note  for  $1,240,  and  would  also  execute 
another  for  $1,100  to  her  son,  Edward  K.  Findley,  the 
judgment  upon  which,  when  entered,  would  be  assign- 
ed to  the  Shepard  Company  as  further  security;  that 
there'iipon  Mrs.  Smith  endorsed  the  old  $450  note  of 
Mr.  f3mith,  and  she  and  her  husband  executed  a  new 
note  dated  June  1,  1909,  for  $131.26,  the  amount  of 
the  Open  account,  the  note  being  payable  on  demand; 
that  on  June  5,  1909,  Dora  K.  Smith  executed  her  two 
judgment  notes  as  agreed,  one  for  $1,240.33  to  the 
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Shepard  Company  and  one  for  $1,100  to  Findley,  both 
due  on  demand,  and  delivered  said  notes  to  the  Shep- 
ard Company,  which  turned  them  over  to  its  attorney ; 
that  on  June  9,  1909,  judgment  was  entered  on  the 
two  notes  and  an  assignment  of  the  $1,100  judgment 
taken  from  Findley  to  the  Shepard  Company;  that 
the  entry  of  the  judgments  was  attended  to  by  the  at- 
torney for  the  Shepard  Company,  and  an  execution 
on  the  Shepard  Company  judgment  for  $1,240.33 
placed  in  the  hands  of  the  sheriff,  the  sheriff  being 
paid  the  amount  necessary  to  redeem  from  the  mas- 
ter's S[^le;  that  thereafter  there  was  paid  to  the  attor- 
ney representing  Dora  K.  and  Edward  G.  Smith  the 
sum  of  $650.53.  The  sheriff's  sale  was  had  on  July 
6,  1909.  The  complainant  testified  that  at  the  time 
of  the  sheriff's  sale  he  told  the  purchaser  that  he 
(Gilbert)  would  contest  the  sale  on  the  ground  of 
fraud.  One  of  the  attorneys  for  the  appellants  was 
called  as  a  witness  by  the  .complainant  and  testified  as 
to  the  amount  paid  the  sheriff,  and  further  that  the 
balance,  ''some  $650,"  was  paid  to  Mr.  Hazen  (attor- 
ney for  Mr.  and  Mrs.  Smith)  June  9,  1909,  after  judg- 
ment had  been  taken  on  the  two  notes  and  after  re- 
demption from  the  master's  sale  was  had. 

It  is  strenuously  argued  by  the  appellants  that  the 
appellee,  Harry  S.  Gilbert,  was  at  the  time  of  the 
filing  of  the  bill  in  no  position  to  redeem.  The  argu- 
ment is  that  because  the  judgment  upon  which  he 
claimed  the  right  to  redeem  was  one  entered  in  the 
suit  for  foreclosure  of  the  trust  deed,  in  which  suit  his 
mechanic's  lien  was  established  and  allowed,  he  was 
not  the  possessor  of  such  a  judgment  as  entitled  him 
to  redeem  the  property  under  section  20  of  chapter  77 
of  the  statutes,  which  provides  for  redemption  after 
twelve  months  and  within  fifteen  months  after  the 
sale  by  decree  or  judgment  creditors,  etc.  It  is  assert- 
ed that  having  proved  his  mechanic's  lien  in  the  fore- 
closure suit,  his  right  to  subject  the  property  to  sale 
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in  order  to  satisfy  his  lien  was  exhausted  when  the  sale 
was  had  in  that  proceeding,  and  that  the  allowance 
to  him  by  the  final  decree  in  the  case  of  a  deficiency 
decree  and  judgment  did  not  put  him  in  the  class  of 
judgment  creditors  whose  right  to  redeem  is  provided 
for  in  said  section  20.  It  is  argued  that  for  that  rea- 
son he  should  have  redeemed  under  section  18  of  the 
same  chapter,  which  provides  for  redemption  within 
twelve  months  by  the  mortgagor  or  some  one  claiming 
under  the  mortgagor.  The  case  of  DeWitt  Co.  Bank 
V.  Mickleberry,  244  111.  81,  is  cited  as  authority  upon 
the  proposition.  Since  the  briefs  were  filed  in  the 
case  now  before  us  the  particular  point  has  been 
passed  upon  by  the  Supreme  Court  in  Strause  v.  Dutch, 
250  111.  326.  In  that  case  it  was  held  that  a  mortgagee 
who  has  secured  a  deficiency  decree  after  the  sale  of 
the  mortgaged  property  in  foreclosure  proceedings,  is 
such  a  decree  creditor  as  is  entitled  under  the  statute 
to  redeem  the  premises  sold.  It  follows  necessarily 
that  a  mechanic's  lien  creditor  whose  lien  is  estab- 
lished in  a  foreclosure  suit  and  who  has  been  given  a 
deficiency  decree  after  the  sale  is  also  entitled  to  en- 
force his  decree  or  judgment  in  the  same  way  as  any 
other  decree  or  judgment  creditor  of  the  debtor. 
Whatever  our  views  upon  the  question  might  other- 
wise be,  we  are  bound  by  the  majority  opinion  in  the 
case  last  referred  to. 

The  next  question  to  be  considered  is  as  to  the  rela- 
tive rights  of  the  appellee,  Harry  S.  Gilbert,  and  the 
appellant,  the  Henry  0.  Shepard  Company,  in  the  mat- 
ter of  the  redemption  from  the  foreclosure  sale  and 
their  right  to  have  a  sale  of  the  property  in  satisfac- 
tion of  their  respective  judgment  liens  upon  it.  If  it 
is  assumed  that  the  Henry  0.  Shepard  Company  had 
a  valid  lien,  then  Gilbert,  under  section  24  of  cliapter 
77  of  the  revised  statutes,  had,  as  a  senior  creditor, 
the  preference  in  the  matter  of  redemption  for  two 
davs  next  after  the  expiration  of  the  twelve  months. 
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It  is,  in  our  opinion,  conclusively  shown  in  the  record 
that  Gilbert  intended  to  exercise  and  would  have  exer- 
cised this  right  but  for  the  fact  that  he  was  negotiating 
for  a  settlement  of  his  claim  with  the  defendant,  Ed- 
ward G.  Smith.  At  the  time  the  defendant,  the  Henry 
0.  Shepard  Company,  had  no  judgment  against  the 
defendant,  Dora  K.  Smith,  and  was  in  no  position  to 
make  redemption  and  cause  a  sale  of  the  property  to 
be  had  in  satisfaction  of  any  debt  or  judgment  exist- 
ing in  its  favor  and  against  the  said  Dora  K.  Smith. 
It  appears  that  the  defendants,  Edward  Ot.  Smith  and 
Dora  K.  Smith,  went  to  the  officers  of  the  Shepard 
Company  and  informed  them  in  some  respects  as  to 
the  property  in  question.  It  does  not  appear  that  the 
officers  of  the  Shepard  Company  were  informed  of  the 
existence  of  the  lien  of  the  complainant.  The  nego- 
tiations with  the  Shepard  Company  resulted  in  the 
giving  of  a  judgment  note  by  Dora  K.  Smith  to  the 
Shepard  Company  of  $1,240.33.  Of  this  amount  about 
$589.50  was  represented  by  an  old  indebtedness  owing 
by  Edward  G.  Smith  to  the  Shepard  Company.  At  the 
time  of  the  execution  of  the  judgment  note  by  Mrs. 
Smith  no  money  was  paid  to  her  or  anyone  represent- 
ing her.  It  was  not  until  after  judgment  had  been 
entered  upon  the  note  and  an  execution  placed  in  the 
hands  of  the  sheriff,  and  the  sheriff  had  been  paid  the 
amount  necessary  to  redeem  from  the  master's  sale, 
that  the  balance  of  the  amount  of  the  note,  namely 
$650.53,  was  paid  to  the  attorney  for  Mrs.  Smith. 

We  make  no  mention  of  the  judgment  note  for  $1,100 
made  by  Mrs.  Smith  to  her  son,  the  defendant  Find- 
ley,  upon  which  judgment  was  taken  and  assigned  by 
Findley  to  the  Shepard  Company,  because,  in  our 
opinion,  it  becomes  unimportant  in  view  of  the  other 
facts  and  circumstances  of  the  case. 

The  attorney  representing  the  Shepard  Company 
at  the  time  the  judgment  note  was  taken  presumably 
knew  of  the  deficiency  decree  or  judgment  of  the  appel- 
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lee,  Gilbert.  It  was  a  matter  of  record.  Manifestly 
section  20  above  referred  to  was  intended  simply  for 
the  benefit  of  creditors  of  the  mortgagor.  It  was 
never,  in  our  opinion,  contemplated  that  nnder  this 
section  a  mortgagor  might,  after  the  period  of  redemp- 
tion provided  for  his  benefit  by  section  18  of  the  stat- 
ute had  expired,  enter  into  some  scheme  with  a  person 
not  his  creditor,  whereby  he  and  such  person  could 
realize  something  out  of  the  mortgaged  premises.  A 
decree  or  judgment  suffered  to  be  taken  under  such 
circumstances  with  the  intent  of  delaying,  hindering 
or  defrauding  a  bona  fide  creditor  of  the  mortgagor, 
we  believe  to  be  within  the  inhibition  of  section  4  of 
chapter  59  of  the  revised  statutes,  and  under  that 
statute  void  as  against  such  a  creditor. 

On  June  5,  1909,  when  the  judgment  note  was  exe- 
cuted by  Mrs.  Smith  in  favor  of  the  Shepard  Company 
for  $1,240.33,  Mrs.  Smith  was  not  indebted  to  that 
company  in  that  amount.  It  is  true  that  a  few  days 
before  she  had  signed  an  old  note  made  by  her  hus- 
band, part  of  which  was  unpaid,  and  had  executed 
a  new  note  payable  on  demand,  for  an  open  account 
owing  by  him  to  the  Shepard  Company.  It  was  not 
until  after  judgment  had  been  entered  on  the  note  and 
an  execution  placed  in  the  hands  of  the  sheriff  that 
the  Shepard  Company  paid  her  the  $650.53.  In  the 
case  of  Strauss  v.  Tuckhorn,  200  111.  75,  it  was  held 
that  the  owner  of  an  equity  of  redemption  may  confess 
judgment  for  the  express  purpose  of  enabling  the  judg- 
ment creditor  to  redeem  the  premises,  provided  there 
is  a  bona  fide  existing  indebtedness  from  him  to  such 
judgment  creditor.  In  that  case,  however,  the  master 
in  chancery  had  found,  and  the  court  below  had  sus- 
tained his  finding,  that  there  was  a  bona  fide  indebted- 
ness. In  the  case  before  us  the  court  specifically 
found  after  hearing  the  evidence  in  open  court  that 
''there  was  no  valid  indebtedness  then  due  from  said 
Dora  K.  Smith  on  the  said  $1,240  note  at  the  time  said 
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judgment  was  rendered  and  said  redemption  was  made, 
and  that  the  said  Harry  S.  Gilbert  continued  to  have 
the  right  to  redeem  from  the  said  master ^s  sale."  We 
agree  with  the  learned  chancellor  in  his  conclusion  in 
this  regard. 

For  the  reasons  stated,  the  decree  will  be  affirmed. 

Decree  affirmed. 


John  Whalen,  Defendant  in  Error,  v.  Cornelius  J.  Mc- 
Grath, Plaintiff  in  Error. 

Qen.  No.  16,252. 

Master  and  servant — when  doctrine  of  assumed  risk  applies.  A 
servant  assumes  not  only  the  ordinary  risks  incident  to  his  employ- 
ment,  but  also  all  dangers  which  are  obvious  and  apparent  and  if  he 
voluntarily  enters  or  continues  in  the  service  knowing  or  having  means 
of  knowing  its  dangers,  he  is  deemed  to  have  assumed  the  risks  and  to 
have  waived  all  claims  against  the  master  for  damages  in  case  of  per- 
sonal injury  resulting  from  such  dangers. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzie  Cle- 
LAND,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,   1910.     Reversed.     Opinion  filed  February  6,   1912. 

Ralph  F.  Potter  and  William  J.  Weldon,  for  plain- 
tiff in  error. 

E.  M.  Seymour,  for  defendant  in  error. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

John  Whalen,  the  defendant  in  error,  brought  suit 
against  Cornelius  J.  McGrath,  the  plaintiff  in  error, 
in  the  Municipal  Court  of  Chicago,  for  damages  on 
account  of  injuries  alleged  .  to  have  been  received 
through  the  negligence  of  the  latter.  The  case  was 
tried  before  the  court  without  a  jury  and  judgment 
entered  in  favor  of  the  defendant  in  error  for  $225.00. 
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We  take  the  following  statement  of  facts  from  the 
brief  of  the  defendant  in  error : 

*'0n  March  31,  1909,  defendant  in  error  was  an  em- 
ploye of  plaintiff  in  error,  who  was  a  contractor  of 
interior  decoration  of  houses  in  Chicago,  and  employed 
one  Edward  Golden  as  foreman,  who  had  charge  of  the 
defendant  in  error,  in  the  paper  hanging,  painting  and 
calcimining  of  different  houses  through  the  city,  and 
on  the  day  in  question  at  about  3  p.  m.  Whalen  was 
finishing  a  job  on  Sedgwick  street.  Golden  came  to 
him  and  ordered  him  to  proceed  at  once  to  290  Huron 
street,  where  another  job  was  awaiting  him.  About 
one  week  prior  to  that  Golden  had  taken  measurements 
of  the  rooms  to  be  decorated  there  and  had  seen  the 
pantry  in  which  work  was  to  be  done  by  defendant. 
When  he  thus  ordered  Whalen  to  work  there  a  driver 
for  McGrath  by  the  name  of  Salomon  came  and  the 
following  conversation  was  had  between  the  three : 

**  Salomon  said:  *  There  are  two  men  working  at 
290  Huron  street  and  there  is  no  scaffolding. '  Golden 
said:  *  Whalen,  go  over  there  right  away  and  finish 
the  day  and  report  there  in  the  morning.'  Whalen 
said,  'There  is  no  scaffolding;  what  shall  I  dof 
Golden  answered,  '  Start  to  work  in  the  pantry. '  And 
the  question  was  put  to  him : 

*'  *Q.  You  expected  him  to  use  the  shelf  as  a  scaf- 
fold? A.  He  is  naturally  supposed  to  do  the  best 
he  can.' 

*  *  Defendant  in  error  obeyed  and  went  to  work  in  the 
pantry ;  he  calcimined  the  ceiling,  using  the  shelves  of 
the  pantry  as  scaffolds  to  elevate  himself.  While  step- 
ping down  from  the  upper  ones  he  stepped  on  one 
board  18  inches  up  from  the  floor,  which  broke  and  he 
fell,  his  right  shoulder  striking  the  door  jamb,  which 
fall  caused  sub-clavicular  dislocation  of  the  right 
shoulder,  the  effects  of  which  resulted  in  his  remain- 
ing about  five  weeks  idle  and  paid  $65  for  medicine 
and  surgical  operation,  during  which  time  he  suffered 
great  pain  and  the  injury  may  be  permanent. 

''The  boards  on  which  he  stood  seemed  to  be  onlv 
three  feet  long.    There  was  no  evidence  offered  on 
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the  part  of  plaintiff  in  error. '* 

We  think  this  statement  of  facts  presents  the  case 
as  favorably  to  the  defendant  in  error  as  the  record 
warrants. 

We  know  of  no  rnle  of  law  which  under  the  circnm- 
stances  warranted  the  finding  and  judgment.  It  can- 
not be  said  that  the  shelves  in  the  pantry  were  appli- 
ances furnished  by  the  master,  and  there  is  no  proof 
that  the  plaintiff  in  error  directed  him  to  use  the  shelf 
as  a  scaffold.  The  defendant  in  error  evidently  con- 
sidered this  a  •convenient  way  in  which  to  get  at  his 
work  and  adopted  it.  Under  such  circumstances  the 
master  is  not  liable.  A  servant  assumes  not  only  the 
ordinary  risks  incident  to  his  employment,  but  also  all 
dangers  which  are  obvious  and  apparent;  and  if  he 
voluntarily  enters  or  continues  in  the  service,  knowing, 
or  having  means  of  knowing,  its  dangers,  he  is  deemed 
to  have  assumed  the  risks  and  to  have  waived  all 
claims  against  the  master  for  damages  in  case  of  per- 
sonal injury  resulting  from  such  dangers.  McCormick 
Machine  Co.  v.  Zakzewski,  220  111.  522. 

The  judgment  will  be  reversed. 

Judgment  reversed. 


Louis  Deschy  Plaintiff  in  Error,  v.  Peter  Nielsen,  Defend- 
ant in  Error. 

Qen.  No.  16,278. 

Municipal  court — wlien  -final  judgment  rendered  on  review.  If  a 
case  is  tried  in  the  Municipal  Court  without  a  jury  and  the  finding  is 
for  the  defendant,  the  Appellate  Court  will  upon  finding  that  the  judg- 
ment should  have  been  for  the  plaintiff,  enter  judgment  for  the  plain- 
tiff for  the  amount  shown  by  the  evidence  to  be  due  him. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  T.  Stew- 
art, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Reversed.     Opinion  filed  February  6,  1912. 
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John  J.  Poulton,  for  plaintiff  in  error ;  Francis  J. 
Sullivan,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

Suit  was  brought  in  the  Municipal  Court  of  Chicago 
for  six  months'  rent  claimed  to  be  owing  by  the  defend- 
ant in  error  to  the  plaintiff  in  error.  A  set-off  was 
claimed  by  the  defendant  in  error  for  lace  curtains, 
window  shades  and  stove  pipe,  left  by  the  defendant 
in  error  on  the  premises  when  the  salme  were  vacated 
by  him,  and  alleged  to  have  been  purchased  from  the 
defendant  in  error  by  the  plaintiff  in  error;  for  board 
claimed  to  have  been  furnished  by  the  defendant  in 
error  to  the  plaintiff  in  error  and  his  wife  some  years 
previous,  when  the  defendant  in  error  was  living  in 
Germany;  for  a  water  tax  claimed  to  have  been  paid 
by  him,  and  storage  charges  on  furniture  also  claimed 
to  have  been  paid  by  him.  There  was  a  finding  in 
the  court  below  in  favor  of  the  defendant  below  on 
the  set-off  for  one  dollar  and  fifty  cents. 

We  are  asked  to  reverse  this  finding  and  enter  a 
judgment  in  this  court  for  the  amount  of  the  demand 
of  the  plaintiff  in  error.  The  record  shows  conclusive- 
ly that  the  rent  was  due  and  owing.  A  careful  exami- 
nation of  the  record  does  not  show  that  the  defendant 
in  error  proved  any  of  the  items  of  his  set-off.  There 
was  no  agreement  shown  for  the  purchase  of  the  cur- 
tains, shades  or  stove  pipe.  There  was  nothing  to 
show  that  the  defendant  in  error  was  authorized  to 
pay  the  water  tax  or  the  storage  charges  on  the  fur- 
niture. There  was  no  legal  proof  establishing  the 
claim  of  the  defendant  in  error  for  the  board  included 
in  the  claim  of  set-off.  The  court  below  should  havQ 
entered  a  judgment  for  the  plaintiff  in  error,  and  the 
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case  will  therefore  be  reversed  and  a  judgment  entered 
in  this  court  in  favor  of  the  plaintiff  in  error,  Louis 
Desch,  and  against  the  defendant  in  error,  Peter  Niel- 
sen, for  the  sum  of  $60. 

Reversed. 


William  Rock,  Defendant  in  Error,  v.  Louis  S.  Owsley, 

Receiver,  Plaintiff  in  Error. 

Qen.  No.  16,292. 

Appeals  and  errors — when  finding  by  court  not  disturbed.  The 
finding  of  the  court  in  cases  tried  without  a  jury  has  the  same  effect 
on  appeal  as  the  verdict  of  a  jury  and  such  finding  will  not  be  dis- 
turbed as  against  the  evidence  unless  clearly  and  manifestly  so. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzie  Cle- 
LAND,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     AflSrmed.    Opinion  filed  February  6,  1912. 

Walter  W.  Ross  and  John  Prendergast,  for  plain- 
tiff in  error. 

Alphonse  Lefkow,  for  defendant  in  error. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

Suit  was  brought  by  the  defendant  in  error  in  the 
Municipal  Court  of  Chicago  for  the  value  of  a  cow 
claimed  to  have  been  killed  through  the  negligence  of 
the  plaintiff  in  error  as  receiver  of  the  Suburban  R. 
R.  Company,  on  or  about  August  15,  1909.  The  case 
was  tried  before  the  court  without  a  jury.  The  court 
found  the  defendant  guilty,  assessed  the  plaintiff's 
damages  in  the  sum  of  $65  and  entered  judgment  for 
that  amount. 

We  are  asked  to  reverse  this  judgment  on  the  ground 
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that  there  was  no  negligence  shown  on  the  part  of  the 
plaintiff  in  error,  and  the  further  ground  that  the  de- 
fendant in  error  was  guilty  of  failure  to  exercise  due 
care  in  allowing  his  cow  to  run  at  large,  contrary  to 
the  statute. 

The  proof  tended  to  show  that  the  defendant  in  er- 
ror pastured  his  cow  in  a  lot  which  was  not  fenced, 
and  fastened  her  to  a  stake  on  the  night  of  the  accident. 
On  the  following  morning  he  found  her  dead  in  a  ditch 
beside  the  railroad  track.  On  behalf  of  the  defendant 
in  error  it  was  shown  by  the  testimony  of  a  witness, 
a  woman  60  years  of  age,  who  lived  at  the  corner  of 
Fillmore  and  Harlem  avenues,  across  the  street  from 
the  place  of  the  accident,  that  on  the  15th  of  August, 
1909,  between  12  and  12:30  in  the  morning,  she  was 
in  her  room  and  saw  and  heard  a  car  coming  at  a 
high  rate  of  speed;  that  the  next  morning  she  saw  a 
cow  lying  about  50  feet  south  of  the  crossing  in  the 
ditch,  and  a  cow's  tail  on  the  crossing;  that  the  car 
was  coming  fast;  that  she  did  not  see  any  headlight, 
and  that  she  knew  the  cow  belonged  to  the  defendant 
in  error. 

On  the  part  of  the  plaintiff  in  error  the  testimony 
of  the  motorman  in  charge  of  the  car  was  offered.  He 
says  his  car  was  running  at  a  speed  of  from  27  to  30 
miles  an  hour ;  that  the  car  had  a  headlight  on  it,  but 
that  it  was  foggy;  that  he  did  not  see  the  cow  until 
he  was  about  45  or  50  feet  from  her ;  that  he  threw  on 
his  air  brake  and  emergency  brake,  etc.,  but  was  unable 
to  stop  the  car  until  it  went  50  feet  past  the  cow. 

We  see  no  reason  for  reversing  the  judgment.  The 
statute  with  .regard  to  allowing  animals  like  cattle  to 
run  at  large  was  not  violated.  Whether  or  not  the 
defendant  in  error  was  negligent  under  the  circum- 
stances was  a  question  of  fact.  It  was  also  a  question 
of  fact  whether  or  not  the  plaintiff  in  error  was  negli- 
gent in  the  matter  of  the  speed  of  the  'car  when  cross- 
inp;  the  street  taking  into  consideration  the  darkness 
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and  foggy  conditions.  The  finding  of  the  court  on 
these  questions  has  the  same  effect  as  the  finding  of  a 
jury  in  similar  circumstances. 

Judgment  affirmed. 


Sophia  Cwiklik,  Defendant  in  Error,  v.  Anna  Hrejsa  et 

al.,  Plaintiffs  in  Error. 

Qen.  No.  15,874. 

1.  Landlord  and  tenant — when  former  lidbU  for  personal  in- 
juries. For  defects  of  which  the  landlord  had  notice  contained  in  the 
portion  of  an  apartment  building  used  in  common  by  the  tenants  of 
such  building  the  landlord  is  responsible. 

2.  New  trial — what  essential  to  regtiire,  for  newly  discovered  evi' 
dence.  In  order  to  justify  a  new  trial  for  newly  discovered  evidence 
it  must  appear  that  the  evidence  is  of  a  conclusive  character  and  is  not 
merely  cumulative  and  it  must  further  appear  that  the  evidence  could 
not  have  been  discovered  at  the  time  of  the  trial  by  the  exercise  of 
due  diligence. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Edward  M. 
Mangan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1909.    Affirmed.    Opinion  filed  February  6,  1912. 

DeWitt  C.  Jones,  for  plaintiff  in  error. 

Johnson  &  Belasco,  for  defendant  in  error;  Jobl 
Baeeb,  of  counsel. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  appeal  is  from  a  judgment  of  the  Circuit  Court 
in  a  suit  brought  by  the  defendant  in  error  against 
the  plaintiffs  in  error  to  recover  damages  for  injuries 
received  by  the  plaintiff  below  in  falling  from  a  rear 
porch  of  premises  known  as  No.  446  South  Jefferson 
street,  Chicago,  on  the  second  day  of  October,  1902. 
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The  declaration  avers  that  the  defendants  were  neg- 
ligent in  allowing  the  back  stairs,  platform  and  railing 
thereon,  which  was  in  constant  use  by  the  tenants  of 
the  building  and  others  in  entering  and  leaving  the 
building,  to  become  weak,  worn  out,  rotten  and  unsafe, 
whereby  the  plaintiff,  while  on  said  stairs  and  platform 
by  invitation  of  the  tenant  of  the  building,  was  caused 
to  fall  to  the  ground  and  was  injured. 

The  case  was  tried  on  the  issues  presented  by  the 
general  issue  filed  by  the  defendants,  and  a  verdict  was 
rendered  for  plaintiff  for  $1,200  and  judgment  was  en- 
tered thereon. 

At  the  time  of  the  accident  the  title  to  the  premises 
was  in  the  defendants  Anna  Hrejsa  and  Mary  A. 
Cizkovsky. 

The  first  ground  urged  for  a  reversal  is  that  the 
plaintiff  failed  to  establish  the  allegation  of  her  decla- 
ration that  the  stairs,  platform  and  railing  in  question 
were  under  the  control  of  the  defendants. 

No  proof  of  the  terms  of  the  tenancy  of  the  tenant 
of  the  second  floor  was  made.  It  appears,  however, 
from  the  evidence  that  Mrs.  Emily  Behrens  was  the 
agent  of  the  defendants  for  the  collection  of  rents  and 
had  general  charge  and  control  of  the  building  for 
them ;  that  she  was  notified  by  the  tenants  of  the  build- 
ing, prior  to  the  accident,  that  the  porch  and  railing 
thereof  were  in  an  unsafe  condition.  Mrs.  Behrens 
attended  to  the  repairs  of  the  premises.  There  is  also 
evidence  that  before  the  accident  when  there  was  a 
fire  in  the  premises,  the  defendants  employed  a  carpen- 
ter to  repair  the  building;  and  that  when  a  wedding 
was  held  in  the  house  before  the  accident  Mrs.  Behrens 
testified  that  she  had  a  carpenter  who  examined  all  the 
stairs.  Mrs.  Behrens  also  testified  that  there  were 
two  tenements  above  the  platform  in  question.  They 
all  used  the  one  stairway  and  platform.  There  were 
four  tenants  or  families  li\dng  in  that  part  of  the 
honsef. 
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We  are  of  the  opinion  that  sufficient  appears  in  the 
evidence  to  show  that  the  platform  and  stairs  in  ques- 
tion were  used  in  common  by  four  different  tenants 
or  families  living  in  the  upper  part  of  the  building,  and 
that  the  stairs,  platform  and  railing  in  question  were 
under  the  control  of  the  defendants,  the  landlords,  for 
the  common  use  of  the  tenants  of  the  building.  Upon 
these  facts  the  defendants  are  liable  for  injuries  re- 
sulting from  defects  of  which  they  had  notice.  Burke 
V.  Hulett,  216  111.  545 ;  Shoninger  Co.  v.  Mann,  219  id. 
242. 

The  next  contention  is  that  the  verdict  was  contrary 
to  the  credible  evidence  in  the  case.  There  is  in  the 
testimony  an  irreconcilable  conflict  between  the  plain- 
tiff's witnesses  and  the  defendants'  witnesses.  The 
testimony  of  the  witnesses  Mitus,  James,  and  others 
clearly  tends  to  prove  that  the  back  porch  and  railing 
were  in  a  shaky,  weak  and  unsafe  condition.  The  testi- 
mony of  the  defendants'  witnesses  tends  to  show  that 
some  of  them  had  examined  the  premises  six  months 
and  a  year  before  the  accident,  and  at  those  times  the 
porch  and  platform  were  in  good  condition.  Mrs. 
Behrens,  the  agent  of  the  defendants,  admitted  that 
the  railing  was  in  a  weak  condition. 

Considering  all  the  testimony  in  the  case,  and  with- 
out entering  into  an  analysis  of  it,  we  are  of  the  opin- 
ion that  the  jury  had  sufficient  basis  in  the  evidence 
for  the  verdict  rendered  by  them;  and  the  verdict  is 
not  contrary  to  the  credible  evidence. 

It  is  urged  that  a  new  trial  should  have  been 
granted  on  the  affidavits  of  newly  discovered  evidence. 
We  have  examined  the  affidavits  and  we  do  not  think 
that  they  show  due  diligence  on  the  part  of  the  de- 
fendants in  the  preparation  for  trial.  We  do  not  think 
the  facts  set  out  in  the  affidavits,  if  proven  upon  a  sec- 
ond trial,  would  present  a  defense  of  a  conclusive  char- 
acter.   In  order  to  justify  a  new  trial  on  newly  discov- 
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ered  evidence  it  must  appear  that  the  evidence  is  of  a 
conclusive  character,  and  is  not  merely  cumulative,  and 
it  must  further  appear  that  the  evidence  could  not  have 
been  discovered  at  the  time  of  the  trial  by  the  exercise 
of  due  diligence.  Edgmon  v.  Ashelby,  76  111.  161; 
C.  &  N.  W.  Ry.  Co.  V.  Calumet  Stock  Farm,  194  id.  9, 
16 ;  C.  &  E.  I.  R.  R.  Co.  V.  Stewart,  203  id.  223. 

W0  do  not  think  the  defendants  are  entitled  to  a 
reversal  of  the  judgment  upon  the  ground  that  the 
court  refused  to  grant  a  new  trial  upon  the  affidavits 
presented  setting  up  newly  discovered  evidence. 

We  do  not  think  that  the  court  erred  in  overruling 
the  motion  in  arrest  of  judgment. 

Finding  no  substantial  error  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


Frank  Ledl,  Appellee,  v.  Chicago  Railways  Company,  Ap- 
pellant. 

Qen.  No.  16,052. 

Veedicts — when  not  disturbed  as  against  the  evidence,  A  verdict 
will  not  be  disturbed  as  against  the  evidence  unless  clearlj  and  mani- 
festly so. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Owrt  of  Cook  county;  the  Hon.  Ben  M.  S^fITH,  Judge,  presiding. 
T^^^rd  in  the  Branch  Appellate  Court  at  the  October  term,  1909.  Af- 
firmed. Opinion  filed  February  6.  1912.  Cfrtiornri  denied  by  Supreme 
Court  (making  opinion  final). 

John  A.  Rose  and  Frank  L.  Kriete,  for  appellant; 
W.  W.  GuRLEY,  of  counsel. 

Brady  &  Levy,  for  appellee;  C.  Stuart  Beattie,  of 
counsel. 
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Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  Frank  Ledl  against  the 
Chicago  Railways  Company,  appellant,  to  recover  dam- 
ages for  personal  injuries. 

Plaintiff's  declaration  contains  three  counts.  The 
first  count  avers  that  the  defendant  was  negligent  in 
that  by  means  of  its  snow-sweeper  it  threw  the  snow 
from  its  tracks  into  a  high  pile  or  ridge  of  snow,  which 
sloped  down  toward  the  tracks,  and  negligently  per- 
mitted the  high  pile  or  ridge  of  snow  to  remain ;  that 
the  pile  or  ridge  of  snow  had  become  frozen  and  other- 
wise packed  hard  and  slippery  so  as  to  expose  passen- 
gers, in  alighting  from  defendant's  cars,  to  great  dan- 
ger of  slipping  or  falling  thereon,  and  thereby  slipping 
back  to  and  upon  said  track  of  the  defendant;  that 
when  the  car  on  which  the  plaintiff  was  a  passenger 
was  approaching  Marshfield  avenue,  the  plaintiff  re- 
quested defendant's  motorman  to  stop  the  car  at 
Marshfield  avenue  to  permit  him  to  alight,  the  motor- 
man  carelessly,  recklessly,  negligently  and  wrongfully 
managed  and  operated  the  car,  and  through  such  negli- 
gent, careless  and  wrongful  conduct  of  the  defendant 
in  that  regard,  the  plaintiff  was  thrown  to  and  upon 
the  pile  or  ridge  of  snow  and  thence  upon  the  track  and 
under  one  of  the  wheels  of  said  car  and  was  thereby 
injured. 

The  second  count  alleged  that  the  motorman  so  care- 
lessly, recklessly  and  negligently  operated  and  man- 
aged the  car  of  defendant  that  the  plaintiff,  intending 
to  alight  at  the  crossing  or  intersection  of  Marshfield 
avenue  with  West  Division  street,  while  in  the  exercise 
of  ordinary  care  and  caution  for  his  safety,  was  caused 
to  fall  from  the  car  and  was  thereby  injured. 

The  third  count  is  similar  to  the  first,  except  that 
it  sets  out  an  ordinance  of  the  city  of  Chicago  and 
charges  a  breach  thereof.     The  ordinance  requires  de- 
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f endant  to  remove  all  dirt  and  snow  and  other  accumu- 
lations from  so  much  of  the  surface  of  the  streets  con- 
taining their  railway  tracks  as  lie  between  the  outer- 
most rails  of  said  tracks,  and  also  from  such  additional 
surface  in  width  as  may  be  prescribed  in  any  ordinance 
relating  to  or  affecting  any  such  street,  and  remove 
the  same  from  and  out  of  such  street. 

The  defendant  pleaded  the  general  issue,  and  the 
cause  was  tried  upon  the  issues  thus  made. 

Appellant's  contention  is  that  the  verdict  is  against 
the  weight  of  the  evidence ;  that  the  court  erred  in  in- 
structing the  jury  on  behalf  of  the  plaintiff,  and  in  re- 
fusing instructions  requested  on  behalf  of  the  defend- 
ant, and  in  its  rulings  on  evidence. 

We  have  considered  carefully  the  testimony  and  evi- 
dence introduced  in  the  cause,  and  we  find  in  it  con- 
siderable conflict  as  to  the  alleged  negligence  in  hand- 
ling the  car,  and  upon  the  question  whether  the  motor- 
man  so  managed  the  car  as  to  produce  an  unnecessary 
jolt  or  jerk  of  the  car  whereby  it  is  alleged  that  the 
plaintiff  was  thrown  from  the  car  into  the  street  and 
injured.  Considering  the  testimony  in  all  its  bearings, 
we  are  not  convinced  that  the  verdict  of  the  jury  is 
manifestly  and  clearly  against  the  weight  of  the  evi- 
dence. Consideration  must  be  given,  under  such  cir- 
cumstances, to  the  superior  opportunities  of  the  trial 
judge  and  jury  over  this  court,  sitting  as  a  court  of  re- 
view^ for  determining  the  credibility  of  the  witnesses. 
We  are  disposed  to  allow  the  verdict  of  the  jury  to 
stand  for  the  reasons  above  stated.  It  does  not  ap- 
pear to  be  manifestly  and  clearly  against  the  weight 
of  evidence  and,  under  the  law,  unless  this  appears  we 
are  not  authorized  to  interfere. 

Objections  are  urged  to  the  third  and  fifth  instruc- 
tions given  at  the  request  of  the  plaintiff.  We  find 
no  material  error  in  these  instructions.  The  objec- 
tions are  technical  rather  than  substantial.     The  jury 
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could  not  have  been  misled  by  the  instructions. 

It  is  also  urged  that  the  court  erred  in  refusing  to 
give  the  eleventh  instruction  requested  by  the  defend- 
ant. In  our  opinion  the  instruction  was  properly  re- 
fused for  the  reason  that  it  contained  at  least  one  con- 
tention, or  element,  not  supported  by  the  evidence. 

Our  attention  is  called  to  several  rulings  on  evidence 
in  which  the  appellant  contends  the  trial  court  erred. 
Upon  a  careful  examination  of  these  rulings  in  connec- 
tion with  the  evidence  we  find  no  material  error. 

The  judgment  of  the  Superior  Court  is  aflSrmed. 

Judgment  affirmed. 


The  Journal  Printing  Company,  Appellee,  v.  Inter-Ocean 

Newspaper  Company,  Appellant. 

Qen.  No.  16,088. 

Corporations — what  does  not  constitute  doing  business  in  this  state. 
The  mere  signing  of  a  contract  in  Illinois  does  not  constitute  doing 
business  in  this  state  in  violation  of  the  statute. 

Bill  for  accounting,  etc.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Lockwood  Hon  ore,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed.  Opinion 
filed  February  6,  1912. 

Knight,  Barbour  &  Adams,  for  appellant ;  James  J. 
Barbour,  of  counsel. 

Lawrence  P.  Conover,  for  appellee. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  appeal  is  from  a  decree  directing  appellant,  In- 
ter Ocean  Newspaper  Company,  to  account  to  appellee 
for  moneys  which  appellant  has  collected  from  adver- 
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tisers  upon  contracts  whereby  the  advertising  matter 
was  to  be  published  simultaneously  in  the  Chicago  In- 
ter Ocean,  Minneapolis  Journal,  Indianapolis  News, 
and  the  Des  Moines  Capital,  for  the  gross  sum  of  $6.60 
an  inch,  $3.24  of  which  was  to  be  retained  by  the  Inter 
Ocean  Newspaper  Company,  appellant,  and  the  bal- 
ance forwarded  to  the  Minneapolis  Journal  for  pro- 
portionate disbursements  to  other  papers. 

The  bill  of  complaint  of  the  Journal  Printing  Com- 
pany sets  forth  an  agreement  between  appellant  and 
appellee  for  a  joint  advertising  arrangement,  whereby 
each  newspaper  corporation  instead  of  confining  its 
contract  with  its  own  particular  customers  to  the  inser- 
tion of  advertisements  in  the  particular  newspaper 
which  the  corporation  was  organized  to  conduct  and 
carry  on,  undertook  for  the  sum  of  $6.60  an  inch  to 
have  the  advertisements  published  in  the  newspapers 
of  the  foreign  state  as  well  as  in  the  home  paper. 

The  material  part  of  the  agreement  set  up  in  the  bill 
of  complaint  relative  to  the  issues  presented  on  this 
appeal  is  as  follows : 

First,  the  Inter  Ocean  Newspaper  Company  agrees 
with  the  Minneapolis  Journal  to  solicit  advertising  in 
the  form  of  reading  matter  in  Canada  for  publication 
in  the  Inter  Ocean  daily,  Sunday  or  weekly  edition,  at 
the  option  of  the  advertiser,  and  that  all  such  advertis- 
ing secured  in  the  territory  shall  appear  in  the  Minne- 
apolis Journal,  Indianapolis  News  and  the  Des  Moines 
Capital.  Under  the  existing  arrangements  between 
the  last  two  mentioned  papers  and  the  Minneapolis 
Journal  the  Inter  Ocean  agreed  to  furnish  matrices  for 
simultaneous  reproduction  in  the  other  papers  in  which 
the  advertising  was  to  appear,  and  payment  was  to  be 
made  to  the  Inter  Ocean  for  the  advertising.  The  In- 
ter Ocean  Newspaper  Company  was  to  handle  the  col- 
lections, and  out  of  them  was  to  pay  to  the  Minneapolis 
Journal,  the  complainant,  $3.36  an  inch,  out  of  which 
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the  Minneapolis  Journal  was  to  pay  the  Indianapolis 
News  and  the  Des  Moines  Capital. 

On  the  part  of  the  Journal  Printing  Company,  com- 
plainant, it  was  agreed  it  was  to  solicit  advertising  in 
Minnesota  and  the  Dakotas,  and  it  was  agreed  all  ad- 
vertising secured  in  the  territory  for  the  Minneapolis 
Journal  should  also  appear  in  the  Inter  Ocean,  the  In- 
dianapolis News  and  the  Des  Moines  Capital. 

The  defense  set  up  by  the  Inter  Ocean  Newspaper 
Company  is,  that  the  Journal  Printing  Company,  com- 
plainant, is  not  entitled  to  prosecute  this  suit  in  this 
state,  for  the  reason  that  it  appears  without  contro- 
versy that  it  had  not  complied  with  the  provisions  of 
Chapter  32,  Eevised  Statutes  of  this  state,  entitled, 
*'An  Act  to  Eegulate  the  Admission  of  Foreign  Cor- 
porations for  Profit  to  do  Business  in  the  State  of 
Illinois."  The  Circuit  Court,  upon  the  coming  in  of 
the  report  of  the  master,  to  whom  the  cause  had  been 
referred,  entered  a  decree  overruling  the  plea  of  the 
defendant,  and  holding  that  the  equities  were  with  the 
complainant,  and  finding  that  the  complainant  was  en- 
titled to  receive  from  the  defendant  a  portion  of  all 
moneys  collected  by  the  defendant  on  account  of  adver- 
tising referred  to  in  the  contract  between  the  parties 
set  forth  in  the  bill,  and  ordered  that  the  cause  be  re- 
ferred to  a  master  to  state  and  take  account  of  the 
dealings  between  the  defendant  and  the  complainant. 

There  is  no  material  controversy  in  the  evidence 
contained  in  the  record.  The  complainant  had  never 
at  any  time  filed  with  the  Secretary  of  the  State  of 
Illinois  its  Articles  of  Certificate  of  Incorporation,  nor 
had  it  secured  a  license  permitting  it  to  do  business  in 
the  State  of  Illinois.  The  complainant  is  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Minne- 
sota. The  defendant,  Inter  Ocean  Newspaper  Com- 
pany, is  an  Illinois  ^corporation,  organized  under  the 
laws  of  this  state. 

The  contract  in  question  was  entered  into  on  or 
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about  the  16th  day  of  January,  1905,  and  was  signed 
by  Lucian  Swift,  Manager  of  the  Minneapolis  Journal, 
for  and  on  behalf  of  the  Journal  Printing  Company, 
complainant,  and  by  A.  C.  Phillips,  Manager  of  the 
Inter  Ocean,  for  and  on  behalf  of  the  Inter  Ocean 
Newspaper  Company.  The  contract  was  signed  in  du- 
plicate, and  both  copies  were  signed  at  Chicago  by 
Herbert  Vanderhoof,  Ward  D.  Williams,  and  A.  C. 
Phillips,  as  business  manager.  Thereupon  both  copies 
were  sent  to  Lucian  Swift  at  Minneapolis,  Minnesota, 
and  were  by  him  signed  in  Minneapolis.  The  com- 
plainant retained  one  of  the  copies  and  returned  the 
other  to  the  defendant  at  Chicago. 

After  the  execution  of  the  contract  the  parties  pro- 
ceeded to  carry  it  out  by  soliciting  advertising  in  their 
respective  territories  for  publication  in  all  of  the  news- 
papers above  named.  The  proofs  and  matrices  of  ad- 
vertising matter  secured  by  the  Inter  Ocean  Newspa- 
per Company  were  forwarded  by  the  defendant  to  the 
Journal  Printing  Company,  the  complainant,  and  were 
published  by  that  company,  and  the  defendant  com- 
pany also  sent  proofs  and  matrices  to  the  complainant 
for  the  use  of  the  Indianapolis  News  and  Des  Moines 
Capital,  which  the  complainant  forwarded  to  such 
newspapers. 

It  further  appears  that  the  defendant  thereupon  pro- 
ceeded to  collect  for  the  advertisements,  and  in  many 
instances  remitted  to  the  complainant  its  portion  or 
share  of  the  amount  collected,  as  well  as  the  shares  due 
the  Indianapolis  News  and  the  Des  Moines  Capital. 

It  further  appears  that  at  the  date  of  the  execution 
of  the  above  contract  a  verbal  agreement  between 
the  complainant  and  the  firm  of  O'Meara  &  Ormsbee 
existed,  whereby  O'Meara  &  Ormsbee  agreed  to  repre- 
sent the  complainant  in  soliciting  advertising  for  the 
complainant  outside  of  the  state  of  Minnesota,  and 
especially  in  Chicago,  and  that  all  orders  and  copy  se- 
cured by  them  were  to  be  submitted  to  the  managing 


278  Appellate  Cotjkts  of  Illinois. 

,  Journal  Ptg.  Co.  v.  Inter-Ocean  Newspaper  Co.,  167  111.  App.  274. 

editor  of  the  Minneapolis  Journal,  and  O'Meara  & 
Ormsbee  were  to  represent  the  merits  of  the  Journal 
to  the  various  advertising  agencies,  and  get  such  Jour- 
nal on  their  list.  The  agreement  also  provided  that 
various  local  solicitors  were  employed  by  the  firm  of 
O'Meara  &  Ormsbee,  and  were  to  be  paid  by  them,  and 
that  all  orders  and  copy  secured  by  them  were  to  be 
sent  to  the  Minneapolis  Journal  for  its  approval,  and 
if  there  accepted,  were  published  in  accordance  with 
the  terms  of  such  orders  in  the  Minneapolis  Journal. 
Under  the  agreement  O'Meara  &  Ormsbee  were  paid 
a  substantial  sum  per  week  in  full  of  services  and  ex- 
penses for  thus  representing  the  Minneapolis  Journal 
outside  of  the  state  of  Minnesota.  While  thus  repre- 
senting the  complainant  orders  for  advertising  were 
secured  in  Chicago  aggregating  $5,000  and  upwards 
per  annum.  O'Meara  &  Ormsbee  maintained  an  office 
in  Chicago,  and  continued  to  maintain  such  office  at 
the  time  of  the  hearing  of  the  cause ;  and  on  the  door 
of  the  office  there  was  a  sign,  **0'Meara  &  Ormsbee, 
representing  Brooklyn  Eagle,  Newark  News,  New 
York  Globe,  and  Minneapolis  Journal,  A.  E.  Chamber- 
lin.  Western  Manager. ' ' 

It  was  further  agreed  that  all  orders  for  advertising 
were  to  be  executed  by  the  complainant  at  Minneapolis, 
Minnesota. 

In  our  opinion  the  execution  of  the  contract  set  up 
in  the  complainant's  bill  between  complainant  and  the 
defendant,  and  the  publiv^ation  of  the  advertising  mat- 
ter in  the  respective  journals,  was  not  doing  business 
and  did  not  involve  doing  business  by  the  complainant 
in  the  state  of  Illinois  in  violation  of  the  laws  of  Illi- 
nois relative  to  foreign  corporations  doing  business  in 
this  state.  We  are  of  the  opinion  that  the  complain- 
ant did  not  at  the  date  of  the  execution  of  the  agree- 
ment or  subsequent  thereto,  while  the  agreement  was 
in  force,  transact  business  in  Illinois  within  the  mean- 
ing of  that  section  of  the  Illinois  Statute  relative  to 
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foreign  corporations.    Booz  v.  Texas  &  Pacific  Ey.  Co., 
250  lU.  376. 

The  contract  in  question,  in  our  opinion,  was  made 
in  Minnesota,  where  it  was  finally  executed  by  the 
business  manager  of  the  complainant,  but  even  if  the 
contract  was  signed  in  Illinois  that  does  not  constitute 
doing  business  in  this  state  in  violation  of  the  statute. 
Black-Clawson  Co.  v.  Carlyle  Paper  Co.,  133  111.  App. 
61;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727.  Nor 
do  we  think  that  the  acts  of  appellee's  agents  and  rep- 
resentatives, O'Meara  &  Ormsbee,  in  soliciting  adver- 
tisements in  this  state,  subject  to  the  approval  of  the 
complainant,  ■  appellee,  constituted  or  was  doing  busi- 
ness in  this  state  within  the  meaning  of  the  statute. 
Beale  on  Foreign  Corporations,  sec.  207;  Havens  & 
Geddes  Co.  v.  Diamond,  93  111.  App.  557. 

In  our  opinion  the  decree  of  the  Circuit  Court  is 
correct  and  it  is  affirmed. 

Affirmed. 


Thomas  Knox,  Appellee,  v.  Illinois  Steel  Company,  Ap- 
pellant. 

Gen.  No.  16,094. 

1.  Pleadings — when  recovery  cannot  he  had  upon  declaration 
charging  failure  to  furnish  safe  place.  If  the  declaration  is  predicated 
upon  the  alleged  negligence  of  the  defendant  in  failing  to  fasten  the 
slabs  of  a  platform  upon  which  the  plaintiff  was  working,  there  must 
be  evidence  that  it  was  physically  possible  or  practicable  to  fasten  such 
slabs. 

2.  Master  and  servant — when  doctrine  of  assumed  risk  applies. 
When  an  employe  has  the  power  to  adopt  his  own  method  of  doing 
work  and  he  voluntarily  selects,  of  two  ways,  the  more  dangerous,  he 
does  it  at  his  peril  and  cannot  recover  for  an  injury  resulting  from 
such  selection. 
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Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Aethue  H.  Chetlain,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1909.  Beversed.  Opinion  filed  February  6,  1912.  Behearing  denied 
February  20,  1912. 

Statement  by  the  Court.  Thomas  Knox,  appellee, 
brought  this  action  in  the  Superior  Court  against  the 
Illinois  Steel  Company,  appellant,  to  recover  damages 
for  injuries  which  he  received  on  August  17,  1903, 
while  in  the  employ  of  appellant. 

The  declaration  consists  of  two  counts.  The  first 
count  alleges  that  the  plaintiff  was  in  the  employ^  of 
defendant  in  its  slab  mill,  where  there  was  a  certain 
platform  of  iron  or  steel  slabs  alongside  of  which  the 
defendant  was  accustomed  in  the  prosecution  of  its 
work  to  lower  or  drop  ingots;  that  the  platform  was 
not  reasonably  safe  for  the  plaintiff  to  work  upon  or 
about  when  raising  ingots  from  off  or  near  the  same, 
and  that  it  was  practicable  to  have  so  fastened  the 
slabs  that  they  would  not  jump,  shift  or  move  from 
their  proper  position;  that  not  regarding  its  duty  it 
negligently  failed  and  neglected  to  so  fasten  or  secure 
the  slabs  that  a  certain  large  ingot,  weighing  six  tons, 
was  dropped  upon  or  close  to  the  platform,  whereupon 
it  became  the  plaintiff's  duty  to  assist  in  raising  the 
ingot,  and  as  a  result  thereof  certain  of  the  slabs  com- 
posing the  platform  were  caused  to  suddenly  and  vio- 
lently jump,  shift  or  move  from  their  proper  positions, 
and  one  of  the  slabs  struck  against  and  fell  upon  plain- 
tiff's right  foot. 

The  second  count  is  the  same  as  the  first  in  matters 
of  inducement,  and  alleges  that  the  plaintiff  did  not 
know  of  the  dangers  to  which  the  condition  of  the  plat- 
form exposed  him ;  that  the  defendant  knew  or  by  the 
exercise  of  ordinarv  care  in  that  behalf  would  have 
known  that  the  plaintiff  did  not  know  the  conditions 
and  understand  the  dangers  to  which  it  exposed  him, 
and  that  by  reason  thereof  it  became  the  duty  of  the 
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defendant  to  have  informed  the  plaintiff  of  the  condi- 
tions and  to  have  warned  him  of  the  dangers ;  but,  not 
regarding  its  duty,  it  then  and  there  negligently  failed 
and  neglected  to  so  inform  or  warn  the  plaintiff,  and 
as  a  result  thereof  the  injury  to  the  plaintiff  occurred 
in  the  manner  set  forth  in  the  first  count. 

The  case  was  tried  upon  the  issues  made  by  defend- 
ant's plea  of  the  general  issue  to  the  counts  of  the 
declaration. 

For  about  four  years  prior  to  the  accident  the  plain- 
tiff had  worked  in  the  slab  mill  of  the  defendant. 
Three  years  of  that  time  he  had  worked  about  the  ma- 
chinery, and  for  a  year  prior  to  the  accident  he  had 
worked  as  heater  helper.  For  two  weeks  prior  to  the 
accident  he  had  worked  as  a  heater  during  the  absence 
of  the  regular  man  working  in  that  capacity.  On  sev- 
eral occasions  prior  thereto  he  had  worked  as  a  heater 
in  place  of  the  regular  heater. 

The  slab  mill  was  about  one  hundred  feet  square. 
On  the  east  side  of  the  mill  were  the  heating  pits  or 
soaking  pits.  Ingots  would  be  placed  in  these  pits  by 
means  of  an  overhead  crane,  and  would  remain  there 
subject  to  the  heat  of  the  gas  flame  until  the  tempera- 
ture was  raised  to  the  proper  degree  for  rolling.  The 
pits  ran  north  and  south. 

Just  to  the  west  of  these  pits  there  was  a  raised 
brick  walk  supported  by  channel  or  angle  irons.  The 
uprights  that  supported  this  walk  were  about  two  and 
one-half  feet  apart  in  a  line  running  north  and  south. 
Upon  this  walk  the  heaters  and  helpers  would  stand 
and  pass  while  attending  to  the  ingots  that  were  in  the 
soaking  pits.  The  slab  platform  consisted  of  three 
slabs  of  steel.  Each  slab  was  about  thirty  inches  wide 
and  from  three  to  four  inches  thick,  and  twelve  to 
fourteen  feet  long,  and  weighed  about  2,200  pounds. 
When  in  position  the  long  way  of  the  slabs  was  north 
and  south.  The  east  side  of  the  east  slab  was  up  flush 
against  the  channel  or  angle  irons  supporting  the  walk, 
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which  was  just  to  the  west  of  the  soaking  pits.  The 
level  of  the  walk  was  ten  to  twelve  inches  above  the 
level  of  the  slab  platform.  The  adjoining  slabs  of  the 
platform  when  in  position  touched  each  other.  The 
slabs  of  this  platform  rested  upon  three  tiers  of  rails. 
The  rails  in  these  tiers  were  about  twelve  inches  apart. 
The  bottom  tier  of  rails  rested  upon  the  floor  of  the 
building  and  ran  east  and  west.  The  middle  tier  of 
rails  rested  upon  the  bottom  tier  of  rails  and  ran  north 
and  south.  The  top  tier  of  rails  rested  upon  the  mid- 
dle tier  and  ran  east  and  west.  Upon  the  top  tier  of 
rails  the  three  slabs  composing  the  slab  platform  rest- 
ed. The  rails  extended  out  about  two  or  three  inches 
beyond  the  west  side  of  the  west  slab.  Immediately  to 
the  west  and  south  of  the  slab  platform  was  an  open 
space  paved  with  brick  extending  about  forty  feet  to 
the  west.  The  slab  platform  was  about  ten  or  twelve 
inches  above  the  brick  floor  to  the  westward.  Imme- 
diately to  the  north  of  the  slab  platform  was  a  tilter 
which  was  at  the  south  end  of  a  train  of  table  rolls. 
The  tilter  was  tilted  at  its  lower  end  inclining  at  an 
angle  of  about  45  degrees  towards  the  north. 

When  an  ingot  was  at  the  proper  temperature  a 
heater  or  his  helper,  both  of  them  working  together, 
signalled  the  crane  man,  who  would  run  his  crane  over 
the  pit,  and  the  crane  mechanism  would  be  lowered  and 
by  means  of  a  tong  arangement  the  ingot  would  be 
grasped  by  the  crane  and  hoisted  out  of  the  pit.  The 
ingot  would  then  be  carried  over  to  the  tilter  and  placed 
in  the  tilter,  the  crane  releasing  the  ingot.  It  was  the 
duty  of  the  heater  and  his  helper  to  see  that  the  ingot 
properly  got  to  its  proper  position  in  the  tilter,  and 
then  as  far  as  the  heater  or  his  helper  were  concerned 
their  work  on  the  ingot  was  finished. 

When  the  ingot  had  been  placed  in  the  tilter  the  up- 
per end  of  the  tilter  was  lowered  and  as  the  upper 
end  of  the  tilter  was  lowered  the  upper  end  of  the  ingot 
would  lower  until  the  end  of  the  tilter  would  pass  be- 
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tween  the  table  rolls,  when  the  operation  of  the  rolls 
would  engage  the  ingot  and  the  ingot  would  be  run  to 
the  north  along  the  table  rolls  until  it  arrived  at  the 
rolls  proper  where  the  ingot  would  be  rolled  into  its 
proper  slab  shape. 

It  was  a  matter  of  frequent  occurrence  for  an  ingot 
to  drop  from  the  crane.  Sometimes  an  ingot  would 
drop  upon  the  slab  platform,  sometimes  between  the 
platform  and  the  pits,  and  sometimes  back  into  the 
pits.  The  ingots  varied  in  size  and  weight  from  four 
tons  to  ten  or  twelve  tons. 

Prior  to  the  construction  of  the  slab  platform,  about 
a  year  before  the  accident  here  in  question,  the  drop- 
ping of  the  ingots  had  resulted  in  serious  damage  to 
the  brick  work  of  the  flues,  by  means  of  which  the  gas 
was  conducted  to  the  soaking  pits.  The  brick  flues 
ran  under  the  floor  upon  which  the  slab  platform  was 
constructed.  The  force  of  the  impact  of  the  dropping 
of  twelve  ton  ingots  had  resulted  in  such  injury  to  this 
brick  work  that  the  expedient  of  protecting  it  by  means 
of  the  slab  platform  was  adopted. 

On  the  morning  of  the  accident  plaintiff  had  started 
to  work  at  what  is  known  as  the  manipulator,  which 
was  part  of  the  mechanism  of  the  rolls  whereby  the 
steel  as  it  comes  through  the  rolls  was  mechanically 
turned  so  that  when  it  was  to  pass  through  the  roll 
again  it  would  be  in  the  proper  position  for  subsequent 
rolling.  He  had  been  ordered  by  the  superintendent 
to  discontinue  work  at  the  manipulators  and  to  go 
down  to  the  pits  as  a  heater.  He  started  down  along 
the  west  side  of  the  table  rolls  and  at  that  time  saw 
the  crane  carrying  the  ingot  over  to  the  slab  platform 
and  tilter  to  place  it  on  the  tilter.  When  a  little  to 
the  north  of  the  crane  he  saw  the  ingot  drop  from  the 
crane.  The  ingot  when  it  dropped  from  the  crane  fell 
upon  the  slab  platform  striking  on  the  middle  slab, 
and,  falling  to  the  west,  dislodged  the  west  slab  at  the 
north  end  so  that  the  north  end  was  out  eighteen  inches 
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to  the  west  of  its  proper  position,  leaving  a  space  of 
about  eighteen  inches  between  the  east  side  of  the 
west  slab  and  the  west  side  of  the  middle  slab.  The 
ingot  as  it  lay  there  after  having  fallen  rested  partly  on 
the  slab  and  partly  on  the  floor  to  the  west.  Knox, 
having  been  assigned  to  the  duty  of  heater,  directed 
his  helper  Grunhard  to  get  the  fishing  tongs  to  assist 
in  lifting  the  ingot  so  that  it  could  be  placed  in  the 
tilter.  The  position  of  the  ingot  was  such  that  the 
crane  could  not  reach  it,  so  the  so-called  fishing  tongs 
being  longer  than  other  were  attached  to  the  ingot  by 
Grunhard  and  Knox.  The  chain  attached  to  the  fish- 
ing tongs  was  then  attached  to  the  lift  of  the  crane. 
Kiiox  stepped  away  from  the  ingot  about  ten  feet  to 
the  south,  and  standing  in  a  position  about  four  feet 
to  the  west  of  the  west  slab  which  was  then  out  of  posi- 
tion, gave  a  signal  to  the  crane  man  to  hoist.  The 
raising  and  pulling  in  of  the  ingot  to  the  east  swung 
the  north  end  of  the  west  slab  to  the  east,  and  neces- 
sarily the  south  end  of  the  slab  to  the  west,  and  plain- 
tiff was  struck  by  the  south  end  of  the  slab  and  injured. 
Immediately  upon  this  happening  the  crane  man  low- 
ered the  ingot  and  the  weight  of  the  ingot  on  the  north 
end  of  the  slab  raised  the  south  end  of  the  slab  and 
released  the  plaintiff,  Knox. 

Knapp  &  Campbell  and  William  Bbye,  for  appel- 
lant. 

John  C.  King  and  James  D.  Power,  for  appellee. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

At  the  close  of  the  plaintiff's  evidence,  and  at  the 
close  of  all  the  evidence,  defendant's  motion  for  a  di- 
rected verdict  was  denied.  Defendant  presented  in- 
structions as  to  each  count  of  the  declaration,  directing 
the  jury  to  find  the  defendant  not  guilty  as  to  each 
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count,  which  the  court  refused.  The  jury  returned  a 
verdict  of  $15,000,  on  which  judgment  was  entered 
after  defendant 's  motion  for  a  new  trial  had  been  over- 
ruled ;  and  the  case  is  in  this  court  on  appeal  from  that 
judgment. 

It  is  the  contention  of  defendant,  appellant,  that  the 
court  erred  in  not  directing  a  verdict  as  to  each  count 
of  the  declaration;  in  overruling  defendant's  motion 
for  a  new  trial ;  in  erroneously  instructing  the  jury  as 
to  the  amount  of  damages ;  and  in  improperly  refusing 
and  modifying  instructions  asked  by  the  defendant. 

The  negligence  averred  in  the  first  count  of  the 
declaration  is  that  the  defendant  failed  to  fasten  the 
slabs  of  the  platform.  The  defendant  at  the  trial  re- 
quested an  instruction  that  the  jury  find  the  defendant 
not  guilty  as  to  this  coxmt.  This  instruction  was  re- 
fused. Eecovery  can  be  had  upon  this  count  only  up- 
on the  negligence  charged  therein.  C.  &  E.  I.  E.  E. 
Co.  V.  DriscoU,  176  111.  330.  There  is  no  word  of  evi- 
dence in  the  record  showing  or  tending  to  show  that 
it  was  practicable  or  physically  possible  to  fasten  the 
slabs,  or  what  it  was  possible  or  practicable  to  fasten 
them  to  in  order  to  make  the  platform  safer.  There 
is  no  'Claim  on  the  part  of  appellee  that  there  is  any 
evidence  upon  this  subject.  On  the  contrary  it  is 
argued  on  behalf  of  appellee  that  it  was  not  necessary 
that  any  evidence  should  have  been  introduced  to  show 
that  it  was  practicable  to  fasten  the  slabs ;  that  the  con- 
struction of  the  platform  was  of  such  a  simple  char- 
acter that  the  jury  could  pass  upon  that  question  in 
the  absence  of  evidence.  With  this  contention  we  can- 
not agree.  The  rule  of  law  in  respect  to  the  burden 
of  proof  in  a  suit  by  a  servant  against  his  master  for 
injuries  resulting  from  defective  machinery  or  appli- 
ances is  stated  in  Wood  on  the  Law  of  Master  and 
Servant,  Sec.  414,  as  follows : 

**The  servant,  in  order  to  recover  for  defects  in  the 
appliances  of  the  business  is  called*  upon  to  establish 
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three  propositions :  1st,  That  the  appliance  was  defec- 
tive ;  2nd,  That  the  master  had  notice  thereof,  or  knowl- 
edge, or  ought  to  have  had ;  3rd,  That  the  servant  did 
not  know  of  the  defect,  and  had  not  equal  means  of 
knowing  with  the  master. ' ' 

This  is  the  settled  law  of  this  state.  Goldie  v.  Wer- 
ner, 151  111.  551 ;  Armour  v.  Brazeau,  191  id.  117,  126 ; 
Sargent  Co.  v.  Baublis,  215  id.  428,  432,  433;  Mont- 
gomery Coal  Co.  V.  Barringer,  218  id.  327,  329.  If  it 
was  not  practicable  to  fasten  these  heavy  slabs  to  the 
foundation  of  the  platform  so  that  they  would  not  be 
broken  loose  by  the  falling  of  large  ingots  upon  them, 
the  defendant  was  not  negligent  in  allowing  the  slabs 
to  remain  without  being  fastened.  In  order  to  show 
negligence  in  this  regard  it  was  necessary  to  show  that 
the  slabs  could  have  been  securely  fastened  to  some- 
thing, for,  if  they  could  not  in  the  nature  of  things,  be 
so  securely  fastened  the  defendant  has  omitted  no 
duty  to  the  plaintiff  in  that  regard.  The  burden  of 
this  proof  was  on  the  plaintiff,  in  our  opinion.  It  will 
not  do  to  leave  such  an  essential  element  in  plaintiff's 
case  to  the  pure  guess,  conjecture  or  speculation  of  a 
nury.  Burke  v.  Hulett,  216  111.  545,  552 ;  A.  T.  &  S. 
Fe.  Ry.  Co.  v.  Alsdurf ,  68  111.  App.  149 ;  Mogk  v.  Chi- 
cago City  Ry.  Co.,  80  id.  411;  Patton  v.  Tex.  &  Pac. 
Ry.  Co.,  179  U.  S.  658,  663. 

If,  as  the  declaration  avers,  the  defendant  negligent- 
ly failed  and  neglected  to  so  fasten  or  secure  the  slabs 
that  a  certain  ingot  was  dropped  upon  or  close  to  the 
platform,  and  it  became  the  plaintiff's  duty  to  assist 
in  raising  the  ingot  and  as  a  result  thereof  certain  of 
the  slabs  composing  the  platform  were  caused  to  sud- 
denly and  violently  jump,  shift  or  move  from  their 
proper  positions,  and  one  of  the  slabs  struck  against 
and  fell  upon  the  plaintiff's  right  foot,  we  are  unable 
to  see  that  the  negligence  averred  was  the  proximate 
cause  of  the  injury.  The  injury  was  caused,  according 
to  the  averments  in  the  count,  and  the  undisputed  evi- 
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dence  in  the  case,  after  the  ingot  had  fallen,  and  the 
slab  had  been  driven  from  its  position  by  the  concus- 
sion, and  in  the  work  of  raising  the  ingot  from  its  posi- 
tion to  place  it  in  the  tilter  had  been  commenced.  The 
slab  which  struck  and  injured  the  plaintiff,  according 
to  the  testimony,  was  displaced  from  its  proper  posi- 
tion by  the  fall  of  the  ingot.  The  ingot  was  lying  partly 
upon  the  north  end  of  the  slab  and  partly  upon  the 
walk  or  floor  of  the  mill.  The  fact  that  the  slab  was 
left  unfastened  up  to  this  point  in  the  occurrence  had 
occasioned  the  plaintiff  no  injury.  The  plaintiff  was 
in  charge  of  raising  the  ingot  from  the  position  where 
it  had  fallen,  and  directed  Grunhard  to  get  the  fishing 
tongs  to  assist  in  lifting  the  ingot.  The  evidence 
shows  that  the  crane  was  so  far  to  the  east  of  the  ingot 
that  the  long  fishing  tongs  were  necessary  in  order  to 
reach  it.  He  then  directed  the  crane  man,  after  the 
fishing  tongs  had  been  attached  to  the  crane,  to  lift 
the  ingot.  He  chose  his  own  time  in  which  to  give  the 
order ;  he  chose  his  own  position  while  giving  the  order, 
and  placed  himself  so  near  the  south  end  of  the  slab 
that,  in  the  natural  course  of  things,  as  the  ingot  would 
be  lifted  and  pulled  to  the  east,  it  would  drag  with  it 
the  north  end  of  the  slab,  and  in  so  doing  would  natur- 
ally cause  the  south  end  of  the  slab  to  swing  around  to 
the  west  where  the  plaintiff  was  standing.  The  plain- 
tiff might  have  taken  a  position  where  any  movement 
of  the  slab  could  not  have  reached  him,  but  instead  of 
choosing  such  a  position,  he  negligently  chose  one 
within  reach  of  the  slab,  and  he  must  be  held,  under 
the  undisputed  facts  in  the  case,  to  be  guilty  of  contri- 
butory negligence  which  proximately  and  directly 
caused  the  injury  which  he  received. 

Where  an  employe  has  the  power  to  adopt  his  own 
method  of  doing  work,  and  he  voluntarily  selects  of 
two  ways  the  more  dangerous,  he  does  it  at  his  peril, 
and  cannot  recover  for  an  injury  resulting  from  such 
selection.     P.  D.  &  E.  Ey.  Co.  v.  Puckett,  52  111.  App. 
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222;  P.  C.  Mining  Co.  v.  Harvey,  78  id.  278;  C.  I.  &  L. 
Ey.  Co.  V.  Barr,  204  111.  163 ;  lU.  Steel  Co.  v.  McNulty, 
105  111  App.  594. 

For  two  reasons,  therefore,  the  failure  to  prove 
the  negligence  of  the  defendant,  and  the  contributory 
negligence  of  the  plaintiff,  there  can  be  no  recovery 
under  the  first  count  of  the  declaration. 

As  to  the  negligence  charged  in  the  second  count, 
that  the  defendant  failed  to  warn  Knox  of  the  fact  that 
the  slabs  were  unfastened,  we  are  of  the  opinion  that 
independently  of  what  we  have  said  with  reference  to 
the  first  count  of  the  declaration,  the  evidence  does 
not  sustain  the  charge  of  negligence  in  the  second 
count. 

The  plaintiff  in  his  testimony  stated  that  he  did 
not  know  before  the  accident  whether  the  slabs  were 
fastened  or  not.  He  walked  over  the  platform  many 
times  each  day,  and  in  looking  down  upon  it,  he  says 
the  platform  appeared  to  be  a  solid  part  of  the  mill. 
The  slabs  in  question,  which  weighed  2200  pounds 
each,  when  placed  in  their  position  formed  what  would 
appear  to  be  a  substantial  platform.  But  here  again 
the  plaintiff  was  not  injured  by  reason  of  any  failure 
of  the  defendant  to  warn  him  that  the  slabs  were  un- 
fastened, for  he  was  injured,  as  the  evidence  shows, 
after  the  slab  had  been  displaced  by  the  fall  of  the 
ingot,  and  he  knew  where  the  slab  in  question  was  lying 
because  the  north  end  of  it  was  under  the  ingot  which 
he  was  attempting  to  hoist  by  means  of  the  crane.  It 
was  unnecessary  for  the  defendant  to  warn  him  as  to 
where  that  slab  was  lying  because  it  was  before  his 
eyes  and  he  knew  that  it  was  out  of  position  and  loose. 
It  would  have  made  no  difference  in  the  situation  as 
it  existed  just  prior  to  the  time  when  plaintiff  was 
injured  if  he  had  been  warned  daily  or  any  number  of 
times  prior  thereto  that  the  slabs  were  loose  and  un- 
fastened.  By  the  dropping  of  the  ingot  a  new  situation 
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was  created.  The  slab  was  partly  off  from  its  rest- 
ing place,  the  north  end  being  some  eighteen  inches 
further  to  the  west  than  where  it  usually  rested,  and 
the  gouth  end  was  lying  up  against  the  south  end  of  the 
middle  slab.  The  slab  was  thus  resting  partly  on  the 
steel  foundation  and  partly  off,  and  thus  the  ends  of 
the  steel  beams  formed  a  fulcrum  on  which  the  slab 
was  resting. 

We  are  not  unmindful  of  the  testimony  of  the  plain- 
tiff, that  when  he  came  to  the  place  where  the  ingot  was 
lying,  '*the  slabs  were  in  their  position  at  that  time. 
The  falling  on  the  slab  did  not  loosen  or  affect  the  slab 
at  all,"  and  that  there  was  no  displacement  of  any 
part  of  the  platform  before  the  ingot  was  raised.  But 
this  statement  of  Knox  is  worthless  and  of  no  weight 
whatever,  for  on  cross-examination  he  says : 

*'I  just  got  down  there  in  time  to  see  this  ingot  drop 
from  the  crane.  It  dropped  out  of  the  crane.  The 
crane  was  about  six  feet  from  the  tilter  at  the  time 
and  it  dropped  down  onto  the  slab  platform. 

Q.  Could  you  see  what  it  did  to  the  slab  platform 
when  it  dropped!    A.    I  didn't  see  it  do  anything. 

Q.  Did  you  look  at  the  slab  platform  to  see  if  it  did 
do  anything!    A.    No. 

Q.  Didn't  pay  any  attention  to  the  slab  platform! 
A.    No,  sir. 

Q.  You  don't  know  whether  the  slabs  were  all  close 
together  or  whether  they  were  apart!  A.  Well,  if 
they  were  all  close — 

Q.    Wait  a  minute ;  you  did  not  look!    A.    No,  sir. 

Q.  Up  to  the  time  the  accident  happened,  you  did 
not  look  at  the  slab  platform  at  any  time,  did  you! 
A.    Up  to  the  time  the  accident  happened! 

Q.  Yes,  up  to  the  time  it  caught  you  there!  A.  No, 
sir. 

Q.  At  any  time  after  this  ingot  had  fallen,  when 
you  came  up  there  did  you  look  at  those  slabs  on  the 
table!    A.    Not  before  I  moved  the  ingot. 

Q.    Not  before  the  ingot  was  moved!    A.    No,  sir." 

Vol.  CLXVII  10 
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If  the  slabs  were  all  in  place  after  the  ingot  fell,  as 
Ejiox  testified  on  his  direct  examination,  in  raising  the 
ingot  the  movement  of  the  west  slab  which  struck 
the  plaintiff  would  have  been  impossible  physically,  for 
the  evidence  shows  without  question  that  the  east  slab 
of  the  platform,  as  stated  above,  rested  against  the 
irons  which  supported  the  walk. 

When  appellee  took  charge  of  lifting  the  ingot  from 
the  place  where  it  fell,  and  in  lifting  the  ingot  so 
pulled  the  north  end  of  the  slab  to  the  east,  he  knew 
that  the  south  end  of  the  slab  would  naturally  be  caused 
to  swing  to  the  west.  If  he  had  been  warned  of  the 
fact  that  the  slabs  were  loose  before  this  situation  was 
created  it  could  not  have  changed  his  action  or  added 
to  his  knowledge  in  the  least  of  the  situation  then  ex- 
isting. The  ingot  was  lying  on  the  north  end  of  the 
slab  and  its  situation  was  plainly  observable  by  the 
plaintiff,  so  that  the  negligence  averred  in  the  second 
count  of  the  declaration,  if  the  defendant  was  negli- 
gent in  that  regard,  had  nothing  whatever  to  do  with 
the  immediate  cause  of  appellee's  injury.  The  injury 
was  caused  by  the  lifting  of  the  ingot  under  the  orders 
of  appellee  from  the  place  where  it  had  fallen,  and  in 
lifting  it  dragging  the  north  end  of  the  slab  to  the 
east  and  causing  the  south  end  of  the  slab  to  swing 
to  the  west  over  the  ends  of  the  iron  frame  work. 

The  situation  was  fixed  and  certain  at  the  time  the 
plaintiff  undertook  to  lift  the  ingot.  The  plaintiff  was 
responsible  for  everything  done  which  caused  the 
movement  of  the  slab.  He  gave  all  the  directions  and 
all  the  orders,  and  took  a  dangerous  position  with  ref- 
erence to  the  slab,  which  he  must  have  seen  was  out  of 
position  and  was  resting  upon  the  ends  of  the  beams 
constituting  the  foundation  upon  which  the  slab  ordi- 
narily rested.  There  was  no  possible  connection  be- 
tween the  failure  to  warn,  alleged  in  the  declaration, 
and  the  situation  as  it  existed  when  the  plaintiff  took 
charge  of  the  work  of  lifting  the  ingot  from  the  place 
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where  it  rested  and  placing  it  in  the  tilter. 

In  our  opinion  the  evidence  fails  to  show  that  the 
negligence  averred  in  the  second  count  of  the  declara- 
tion was  the  proximate  cause  which  produced  the  in- 
jury complained  of.  It  follows  that  no  recovery  can  be 
had  under  the  second  count  of  the  declaration. 

As  these  conclusions  are  decisive  of  the  action  it  is 
unnecessary  to  consider  and  decide  the  other  questions 
argued. 

The  motions  to  direct  a  verdict  as  to  each  count 
should  have  been  sustained  by  the  court,  and  the  jury 
should  have  been  instructed  to  find  for  the  defendant. 

The  judgment  is  reversed  with  a  finding  of  fact. 

Reversed. 


Frederick  W.  HofiFman,  Appellee,  v.  Ernst  Tosetti  Brew- 
ing Company,  Appellant. 

Gen.  No.  16,131. 

1.  Instructions — when  peremptory  should  not  he  given.  A  peremp- 
tory instruction  fihould  not  be  given  where  the  evidence  tends  to  estab- 
lish the  allegations  of  the  plaintiff's  declaration. 

2.  Instructions — must  not  single  out  evidence.  It  is  improper 
for  an  instruction  to  single  out  and  lay  special  emphasis  upon  a  par- 
ticular item  of  evidence. 

3.  Instructions — predicated  upon  evidence.  An  instruction  should 
not  contain  an  h3rpothesis  not  supported  by  any  evidence  in  the  cause. 

4.  Instructions — definite  in  form.  An  instruction  is  properly  re- 
fused which  is  vague,  indefinite  and  misleading. 

5.  Evidence — as  to  what  expert  testimony  competent.  Held,  that 
it  was  proper  to  inform  the  jury  that  the  friction  of  one  metal  with 
another  would  cause  heat  and  that  a  wooden  hub  coming  in  binding 
contact  with  a  nut  would  also  cause  heat  and  that  the  expansion  of  the 
nut  by  the  heat  thus  produced  would  cause  it  to  drop  off  or  break  off. 

6.  Evidence — when  as  to  reputation  of  manufacturer  incompetent. 
Where  a  charge  is  made  that  a  wagon  was  defective,  evidence  that  the 
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manufacturer  of  such  wagon  was  a  reputable  manufacturer  of  wagons, 
is  not  competent. 

7.  Evidence — when  question  calls  for  conclusion.  A  question  as  to 
who  had  authority  to  make  promises  or  assurances  calls  for  a  conclu- 
sion and  an  objection  to  such  a  question  is  properly  sustained. 

8.  EvroENCE — when  question  as  to  duty  competent.  Held,  that  a 
question  which  inquires  as  to  whether  it  was  a  servant's  duty  to  do  a 
particular  thing,  was  not  reversible  error. 

Trespass  on  the  case.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Homer  Abbott,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed.  Opinion 
filed  February  6,  1912. 

F.  J.  Canty  and  R.  J.  Folonie,  for  appellant. 
Lackner,  Butz  &  Miller,  for  appellee. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinioniPof 
the  court. 

This  appeal  is  from  a  judgment  for  $9,000  in  an  ac- 
tion of  trespass  on  the  case. 

The  declaration  contains  several  counts,  but  the  sub- 
stance of  them  may  be  stated  as  follows :  That  it  was 
the  duty  of  the  defendant,  appellant  here,  to  furnish 
the  plaintiff  a  wagon  which  was  serviceable  and  well- 
constructed,  with  all  its  parts  in  a  safe  and  good  work- 
ing -condition,  but  that  not  regarding  this  duty,  the 
defendant  furnished  the  plaintiff  a  wagon  to  drive 
which  was  unserviceable  and  defectively  constructed, 
and  which  had  one  axle  which  was  improperly  con- 
structed, was  too  short,  was  in  a  bad  and  unsafe  con- 
dition, and  was  in  such  condition  that  it  was  liable  to 
cause  one  wheel  of  said  wagon  to  come  off  while  the 
wagon  was  in  use,  and  that,  while  plaintiff  was  driv- 
ing the  wagon,  one  of  the  wheels  of  the  wagon,  by  rea- 
son of  the  defective,  dangerous  and  unsafe  condition, 
came  off  causing  the  plaintiff  to  be  thrown  violently 
to  the  pavement  whereby  he  was  injured. 

It  is  urged  on  behalf  of  the  appellant  that  the  trial 
court  erred  in  refusing  to  direct  a  verdict  for  the  de- 
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fendant.  In  support  of  this  contention  some  argu- 
ment is  indulged  in  by  counsel  for  appellant  with  ref- 
erence to  the  doctrine  of  res  ipsa  loquitur.  That  doc- 
trine is  not  applicable  to  the  case  and  no  further  notice 
of  it  need  be  made. 

The  evidence  shows  that  the  wagon  in  question  was 
first  put  in  use  by  the  defendant  from  three  to  six 
weeks  prior  to  the  date  of  the  accident,  and  from  the 
day  when  it  was  first  used  until  the  day  of  the  acci- 
dent, all  four  wheels  of  the  wagon  ran  hot  when  the 
wagon  was  used.  This  is  the  testimony  of  Herman 
Bleck,  who  was  employed  by  the  appellant  company 
as  a  greaser  of  its  wagons,  including  the  wagon  in 
question.  Bleck  testified  that  the  wagon  had  been  in 
use  for  about  three  weeks  before  the  accident,  and 
that  it  always  came  back  with  all  four  of  the  axles  hot, 
but  that  the  axle  on  which  the  left  hand  wheel  ran 
was  hotter  than  the  others.  He  testified  that  he  took 
off  the  wheels,  washed  them  with  kerosene  before  they 
got  cold  and  then  brushed  them  out  and  greased  them, 
and  put  the  wheels  on,  and  turned  the  nuts  tight  and 
gave  the  wheels  a  little  spin ;  that  the  left  hand  wheel 
would  not  spin,  but  would  only  turn  so  long  as  he 
pushed  it  with  his  hand,  and  when  he  took  his  hand 
off  it  would  stop  and  would  not  spin.  He  further  tes- 
tified that  he  greased  the  wagon  the  night  before  the 
accident,  and  put  plenty  of  grease  upon  it;  that  the 
rear  left  hand  wheel  would  not  spin  when  he  attempted 
to  cause  it  to  spin,  but  would  stop  as  soon  as  he  took 
his  hand  off.  This  is  uncontradicted  evidence  as  to 
the  condition  of  the  wagon. 

The  evidence  shows  that  upon  the  complaint  of  the 
plaintiff  as  to  the  condition  of  the  wagon  it  was  sent 
to  a  repair  shop,  but  that  only  the  front  wheels  were 
ground  down  and  tested,  and  that  the  rear  axles  were 
not  touched.  The  evidence  in  the  case  without  dispute 
shows  that  the  hot  axles  must  have  been  caused  by  one 
or  more  of  three  things :    Either  the  boxing  was .  too 
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long  and  nibbed  against  the  nut;  or,  the  wood  in  the 
hub  extending  over  the  box  was  too  long,  and  rubbed 
against  the  nut ;  or,  the  boxing  fitted  too  tightly  upon 
the  axle.  The  evidence  shows  without  contradiction 
that  the  natural  tendency  of  the  existence  of  either  one 
of  the  three  defects  mentioned  would  cause  the  nut  to 
come  off,  either  by  heating  and  the  consequent  expan- 
sion of  the  nut,  or  by  grinding  and  heating  and  a  re- 
sultant breaking  off.  The  evidence  shows  without  con- 
troversy that  the  appellant  had  full  knowledge  of  this 
condition  of  the  wagon,  and  that  it  returned  to  the  yard 
of  the  appellant  every  night  when  in  use  with  the  axles 
hot. 

The  accident  happened  on  the  3rd  of  July,  1903. 
This  being  the  day  before  the  Fourth  of  July,  was  one 
of  the  heaviest  days  of  the  year  in  the  defendant's 
business,  because,  as  we  suppose,  saloons  are  required 
to  be  closed  on  legal  holidays.  On  that  day  the  plain- 
tiff took  out  two  wagons.  He  put  his  regular  helper 
on  the  extra  wagon  and  took  a  new  man  with  him  on 
the  wagon  in  question.  The  testimony  shows  that  the 
wagon  was  driven  on  this  day  about  twenty  miles. 
While  the  plaintiff  was  driving  south  in  State  street, 
in  the  city  of  Chicago,  between  seven  and  eight  o  'clock 
in  the  evening  and  had  about  reached  Harmon  court, 
the  left  hind  wheel  of  the  wagon  came  off,  and  the 
plaintiff  was  thrown  to  the  street.  He  was  knocked  in- 
sensible, and  the  neck  of  the  right  femur  was  broken, 
and  he  was  otherwise  seriously  injured. 

In  our  opinion  the  jury  were  warranted  by  the  evi- 
dence in  finding  that  the  accident  was  caused  by  the 
defective  boxing  in  the  hub,  or  by  the  extension  of 
the  wood  in  the  hub  over  the  boxing,  and  that  the 
heating  of  the  nut  and  axle  caused  the  nut  and  the 
wheel  to  come  off  the  axle.  No  other  probable  cause 
for  the  accident  is  shown  by  the  evidence  to  have  ex- 
isted. The  jury  were  warranted  by  the  evidence  in 
drawing  the  inference,  we  think,  that  the  falling  off  of 
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the  nut  was  the  result  of  the  defective  construction  of 
the  axle  and  wheel  which  ran  upon  it.  The  evidence 
was  sufficient  to  require  the  case  to  be  submitted  to 
the  jury,  and  the  court  did  not  err  in  refusing  to  direct 
a  verdict  for  the  defendant. 

We  do  not  think  that  the  contention  on  behalf  of  ap- 
pellant that  the  court  erred  in  denying  the  motion  for 
a  new  trial  because  the  verdict  is  against  the  prepon- 
derance of  the  evidence,  finds  any  basis  in  the  testi- 
mony. The  evidence  preponderates  in  favor  of  the 
plaintiff. 

It  is  urged  that  the  court  erred  in  permitting  wit- 
nesses Draper,  Trautman  and  Nelson  to  testify  as  ex- 
perts on  the  question  of  what  would  be  likely  td  cause 
a  wagon  to  run  hot.  All  three  of  these  witnesses  were 
men  of  long  experience  in  the  matter  of  repairing 
wheels,  axles  and  nuts  on  wagons.  We  think  the  court 
did  not  err  in  permitting  the  testimony.  It  was  prop- 
er to  inform  the  jury  that  the  friction  of  one  metal 
with  another  metal  would  cause  heat;  and  that  the 
wooden  hub,  coming  in  binding  contact  with  a  nut, 
would  also  cause  heat;  and  that  the  expansion  of  the 
nut  by  the  heat  thus  produced  would  cause  it  to  drop 
off  or  break  off.  The  admission  of  this  testimony  was 
not  error.  Acme  Harvester  Co.  v.  Chittick,  230  111. 
558 ;  Henrietta  Coal  Co.  v.  Campbell,  211  id.  216 ;  Kelly- 
ville  Coal  Co.  v.  Strine,  217  id.  516. 

The  court  excluded  the  evidence  offered  by  appel- 
lant tending  to  prove  that  the  manufacturer  of  the  wa- 
gon in  question  was  a  reputable  manufacturer  of  wa- 
gons. This  ruling  of  the  court  is  urged  as  erroneous. 
We  are  unable  to  see  that  the  evidence  offered  would 

« 

have  enlightened  the  court  and  jury  upon  the  question 
at  issue  in  the  case  in  view  of  the  uncontradicted  evi- 
dence as  to  the  existence  of  the  defect,  and  that  it  had 
been  called  repeatedly  to  the  attention  of  the  defend- 
ant before  the  happening  of  the  accident.  The  de- 
fendant had  direct  and  specific  notice  that  the  wagon 
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was  not  properly  constructed  and  as  to  the  particular 
defect  alleged  in  the  wagon.  It  cannot  be  said,  there- 
fore, that  the  defendant  had  any  right  to  rely  upon 
the  reputation  of  the  manufacturer  of  the  wagon  in 
view  of  the  undoubted  defect  in  the  wagon,  and  of  the 
notice  it  had  of  such  defect.  The  court  did  not  err,  in 
our  opinion,  in  excluding  the  evidence. 

It  is  urged  that  on  the  reading  of  the  deposition  of 
Kornmayer,  the  court  sustained  an  objection  to  ques- 
tions asked  of  the  witness  as  to  who  had  authority  to 
make  promises  or  assurances  for  the  defendant.  The 
answer  to  these  questions  manifestly  involved  a  con- 
clusion on  the  part  of  the  witness.  Further  complaint 
is  made  that  on  cross-examination,  the  court  permitted 
counsel  for  the  plaintiff  to  ask  the  same  witness  wheth- 
er or  not  it  was  the  greaser 's  duty  to  see  that  the  axles 
were  properly  attended  to,  so  far  as  greasing  them  was 
concerned.  We  see  no  reversible  error  in  permitting 
questions  on  this  subject  to  be  answered  by  the  witness. 

The  court  refused  defendant's  instruction  22  in 
which  the  court  was  requested  to  instruct  the  jury  that, 
''the  mere  fact  that  one  of  the  wheels  of  the  wagon 
which  plaintiff  was  driving  came  off,  if  you  believe 
from  the  evidence  that  it  did  come  off,  is  not  of  itself 
any  evidence  of  negligence  on  the  part  of  the  defend- 
ant entitling  plaintiff  to  recover. ' '  This  re4nested  in- 
struction if  given  would  have  called  the  attention  of 
the  jury  to  one  item  of  evidence,  or  one  fact  disclosed 
by  the  evidence,  and  that  the  jury  would  have  a  right 
to  draw  a  conclusion  from  that  fact  alone.  This 
method  of  instructing  jurors  has  been  condemned  in 
many  cases,  among  which  are  West  Chicago  St.  Ry. 
Co.  V.  Fetters,  196  111.  298,  and  Weston  v.  Teufel,  213 
id.  291. 

Complaint  is  also  made  that  the  dourt  refused  to 
give  the  twenty-third  instruction  requested  by  appel- 
lant ;  that  instru^ction  reads  as  follows : 

''The  jury  are  instructed  that  if  you  believe  from 


Chicago — ^Fibst  Distbict — Februaby,  1912.     297 

Hoffman  v.  Tosetti  Brewing  Co.,  167  111.  App.  291. 

the  evidence  that  the  axle  in  question  had  been  run- 
ning hot  at  various  times,  but  that  it  did  not  run  hot 
on  the  day  of  the  accident,  then  you  must  disregard  the 
evidence  respecting  the  heating,  in  arriving  at  your 
verdict. ' ' 

We  think  this  instruction  was  not  based  on  any  evi- 
dence in  the  case.  The  testimony  of  the  witness  Smith 
does  not  show  that  he  at  any  time  examined  or  felt  of 
the  left  rear  wheel  or  axle ;  he  did  not  so  testify.  He 
was  on  the  stand  as  a  witness  on  behalf  of  the  appel- 
lant, and,  although  he  testified  to  feeling  of  the 
wheels  and  nuts  of  the  wagon,  he  did  not  testify  direct- 
ly as  to  feeling  of  the  left  rear  wheel  of  the  wagon  and 
the  nut  holding  same  in  place.  The  evidence  in  the  case 
is  uncontradicted  and  undisputed  that  during  all  the 
time  the  wagon  in  question  was  in  use  the  left  rear 
wheel  ran  hot,  and  was  in  that  condition  every  night 
when  the  wagon  was  returned  to  the  yard  of  the  appel- 
lant. Smith  testified  that  Hoflfman  told  him  on  the  first 
stop  down-town  on  that  date  to  look  at  the  wheels, — 
that  they  had  been  running  hot, — **I  did  look  after 
them ;  I  felt  of  the  axle.  I  felt  of  the  nut  and  the  axle 
that  is  flush  with  the  nut.  I  did  that  a  couple  of  times 
that  afternoon.  As  I  felt  them  those  different  times 
during  the  afternoon  they  were  cold."  We  do  not 
think  that  this  evidence  shows  that  the  axle  was  not  hot 
at  the  time  of  the  accident,  or  that  it  did  not  run  hot 
on  the  day  of  the  accident.  We  do  not  think  that  coun- 
sel for  appellant  would  have  contented  themselves  with 
the  mere  general  statement  of  the  witness  Smith  as 
above  given  if  they  could  have  proven  by  him  that  the 
left  side  rear  axle  had  been  tested  by  him  as  to  heat 
on  the  day  in  question,  or  shortly  before  the  accident. 
We  are  of  the  opinion  that  the  jury  would  not  have 
been  warranted  in  finding  from  the  evidence  that  the 
left  hand  rear  wheel  did  not  run  hot  on  its  axle,  and 
the  court  did  not  err  in  refusing  the  instruction.  It 
would  have  been  misleading  if  given.    It  would  have 
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been  equivalent  to  telling  them  that  they  must  disre- 
gard all  the  evidence  respecting  the  heating  of  the 
axle  contained  in  the  record. 

It  is  also  urged  that  the  court  erred  in  refusing  in- 
struction 24,  dealing  with  the  propriety  of  a  party  to 
a  lawsuit  paying  witnesses  for  the  time  they  lost  in 
attending  upon  the  trial  of  a  case.  This  instruction 
had  no  basis  in  the  evidence  and  was  properly  refused. 
The  evidence  simply  showed  that  the  witness  Smith 
had  received  money  from  some  one  but  he  did  not 
know  from  whom.  There  was  no  evidence  what  the 
money  was  paid  for  or  by  whom  it  was  paid. 

The  court  refused  instruction  21  tendered  by  appel- 
lant. This  instruction  was  vague,  indefinite  and  mis- 
leading; it  assumed  to  tell  the  jury  that  if  they  were 
unable  to  determine  from  the  evidence  whether  or  not 
the  accident  was  caused  by  the  negligence  complained 
of  they  must  find  for  the  defendant.  The  jury  had  al- 
ready been  told  by  instruction  16  that  the  plaintiff 
could  not  recover  unless  he  proved  by  a  preponderance 
of  all  the  evidence  that  the  defendant  was  guilty  of  the 
negligence  complained  of  in  the  declaration,  and  that 
the  accident  happened  as  a  result  of  such  negligence; 
and  bv  instruction  12,  the  jury  was  told  that  they  must 
find  for  the  defendant  if  the  evidence  is  so  evenlv  bal- 
anced that  they  were  unable  to  determine  whether  it 
preponderated  in  favor  of  the  plaintiff  or  the  defend- 
ant. We  think  these  instructions  fully  ^cover  the 
ground  which  would  have  been  covered  by  instruction 
21.  if  it  had  been  properly  framed  and  given. 

Upon  a  careful  examination  of  the  testimony  as  to 
the  injury  received  by  the  plaintiff,  we  are  of  the 
opinion  that  the  judgment  is  not  excessive.  We  do  not 
think  the  record  shows  that  the  verdict  was  the  result 
of  passion  and  prejudice.  The  court  required  a  re- 
mittitur from  $12,000  to  $9,000,  and  the  judgment  was 
entered  upon  the  remittitur.    We  find  no  reason  for 
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disturbing  the  judgment  on  the  ground  that  it  is  ex- 
cessive. 

Finding  ho  error  in  the  record  the  judgment  is  af- 
firmed. ^  ;'^"!H:^ 

Judgment  affirmed. 


The  Philadelphia  &  Reading  Coal  &  Iron  Company,  Plain- 
tiff in  Error,  v.  Capps  &  McCormick  Com- 
pany, Defendant  in  Error. 

Gen.  No.  16,166. 

Verdicts — when  not  disturhed  as  (igainst  the  evidence.  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and  mani- 
festly 80. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscar  M.  Torri- 
SON,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.  Affirmed.  Opnion  filed  February  6,  1912.  Ee- 
hearing  denied  February  20,  1912. 

TTllmann,  Hoao  &  Davidson,  for  plaintiff  in  error. 
Tbuman  H.  Minbb,  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  conrt. 

In  an  action  in  the  Municipal  Court  of  Chicago  by 
the  plaintiff,  Philadelphia  &  Reading  Coal  &  Iron 
Company,  plaintiff  in  error,  against  Capps  &  McCor- 
mick Company,  defendant  in  error,  the  plaintiff  had 
judgment  for  $1.95.  The  action  was  brought  to  recov- 
er a  balance  due  on  an  account  for  coal  sold  and  de- 
livered by  the  plaintiff  in  error  to  the  defendant  in 
error.  The  defendant  in  error  filed  a  plea  of  set-off, 
setting  up  a  claim  of  $163.25  due  to  the  defendant  in 
error  from  the  plaintiff  in  error  on  account  of  rebates 
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of  25  cents  a  ton  for  hard  coal  purchased  by  the  de- 
fendant in  error  from  the  plaintiff  in  error. 

No  question  of  law  is  involved  in  this  case.  The 
judgment  is  sought  to  be  recovered  on  the  ground  that 
the  proofs  show  that  0 'Kelly,  the  salesman  of  the 
plaintiff,  did  not  promise  the  rebate  of  25  cents  per 
ton  which  the  jury  allowed  the  defendant,  and  second, 
that  0 'Kelly  had  no  authority  to  offer  a  rebate  and 
agree  to  make  it. 

The  evidence  shows  that  the  contract  for  the  sale 
and  purchase  of  the  coal  in  question  was  made  by 
plaintiff's  sales  agent,  Myles  J.  0 'Kelly,  in  May,  1907. 
The  coal  in  question  was  sold  pursuant  to  the  contract 
made  by  0 'Kelly  and  delivered  from  May,  1907,  to 
October,  1908.  There  was  a  total  delivery  of  855  tons 
of  hard  coal  under  the  contract. 

The  evidence  shows  that  0  'Kelly  was  the  recognized 
agent  of  the  plaintiff  for  the  sale  of  coal,  and  it  was 
stipulated  that  the  defendant  had  been  credited  with 
rebates  on  202  tons  of  hard  coal,  and  that  on  653  tons 
the  rebate  of  25  cents  had  not  been  credited  to  the  de- 
fendant. 

Upon  the  question  as  to  whether  the  rebate  was 
agreed  upon  with  0 'Kelly,  two  witnesses  testify  in 
support  of  the  defendant's  contention.  Capps  testi- 
fied that  on  the  8th  or  9th  of  May,  1907,  0 'Kelly 
solicited  the  business  of  the  defendant  company,  stat- 
ing that  he  could  give  them  a  better  price  by  25  cents 
per  ton  than  defendant  was  paying,  and  that  shortly 
thereafter  0 'Kelly  agreed  to  give  defendant  a  rebate 
of  25  cents  a  ton  on  the  price  named.  The  witness 
McCormick  testified  to  the  agreement  by  0 'Kelly,  and 
that  in  consideration  thereof  the  defendant  company 
began  buying  coal  from  the  plaintiff. 

On  behalf  of  the  plaintiff,  0 'Kelly  testified  that  he 
never  promised  the  defendant  a  reduction  or  rebate 
on  coal  prior  to  May  1st,  1908. 
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Correspondence  between  the  parties  tending  to  show 
an  account  stated  was  introduced  in  evidence.  There 
was  also  a  letter  from  the  defendant  in  March,  1909, 
stating  that  in  checking  over  the  account  they  had  dis- 
covered that  the  plaintiff  had  omitted  to  give  the  de- 
fendant credit  for  the  rebate  of  25  cents  per  ton  on 
653  tons,  and  that  they  had  only  received  a  rebate  on 
202  tons  out  of  a  total  of  855  tons  of  coal.  To  that 
letter  the  plaintiff  made  reply  by  bringing  the  suit. 

In  our  opinion  the  jury,  under  all  the  facts  and  cir- 
cumstances shown  in  the  evidence,  were  justified  in 
finding  that  the  defendant  was  entitled  to  the  rebate 
of  25  cents  per  ton  on  all  the  coal  sold.  The  verdict 
and  judgment  are  not  clearly  against  the  weight  of  the 
evidence  upon  the  question  of  amount,  assuming  that 
0  'Kelly  had  authority  to  sell  the  coal  and  fix  the  price, 
and  give  a  rebate  of  25  cents  a  ton.  Upon  that  ques- 
tion we  also  think  the  jury  were  justified  in  finding 
from  the  evidence  that  0  'Kelly  was  authorized  by  the 
plaintiff  to  make  the  contract  claimed  by  the  defendant. 
He  was  held  out  by  the  plaintiff  to  the  trade  and  to 
the  defendant  as  its  sales  agent,  and  we  think  the  de- 
fendant had  reason  to  believe  that  he  was  authorized 
to  make  the  contract  which  it  is  claimed  by  the  defend- 
ant was  made  for  the  sale  of  the  coal  in  question. 

The  judgment  is  aflSrmod. 

Affirmed. 
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The  Standard  Brewing  Company,  Defendant  in  Error,  v. 
The  Erie  Railroad  Company,  Plaintiff 

in  Error. 

Gen.  No.  16,221. 

1.  CONTEIBUTORY  NEOLiGEKCE — drivifig  ocTOSs  railroad  tracks.  In 
determining  whether  it  was  contributory  negligence  to  attempt  to  cross 
railroad  tracks  in  front  of  an  approaching  train,  the  fact  that  the 
crossing  gate  was  not  down  may  reasonably  be  considered  as  an  in- 
timation to  the  driver  that  it  was  safe  to  enter  upon  the  crossing. 

2.  Evidence — when  admission  as  to  habits  of  care  will  not  reverse. 
If  such  evidence  was  admitted  at  a  time  when  it  was  supposed  by 
plaintiff's  counsel  and  the  court  that  there  were  no  eye  witnesses  to 
the  accident  a  reversal  will  not  be  ordered  where  no  exception  was 
taken  to  the  receipt  of  such  evidence. 

3.  Negligence — when  defendant  liable  for  acts  of  gateman  not  em- 
ployed by  it.  It  is  immaterial  whether  a  gateman  is  employed  by  the 
owner  who  is  the  defendant  or  by  some  other  railroad  company  using 
the  tracks  of  such  defendant  with  its  consent. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  W.N.  Gemmill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.     Affirmed.     Opiuion  filed  February  6,  1912. 

W.  0.  Johnson  and  Bull  &  Johnson,  for  plaintiff  in 
error. 

Defbees,  Buckingham,  Eitteb  &  Campbell,  for  de- 
fendant in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Standard  Brewing  Company,  defendant  in  error, 
plaintiff  below,  commenced  an  action  to  recover  dam- 
ages to  a  team  of  horses  and  wagon  belonging  to  it, 
caused,  as  it  alleged,  by  the  negligence  of  the  Erie 
Railroad  Company,  defendant  below,  in  the  manage- 
ment and  control  of  its  cars,  engine  and  train.  The 
trial  resulted  in  a  verdict  and  judgment  for  $700.  The 
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Erie  Eailroad  Company,  defendant  below,  brings  this 
writ  of  error  to  reverse  the  judgment,  contending  first, 
that  the  servant  of  the  plaintiff,  who.  was  the  driver 
of  the  horses  was  guilty  of  such  contributory  negli- 
gence as  to  bar  a  recovery ;  second,  that  the  trial  court 
erred  in  admitting  improper  evidence;  third,  that  it 
erred  in  instructing  the  jury  that  they  might  assume 
that  the  negligence  of  the  gateman  in  the  employ  of  the 
Chicago  &  Western  Indiana  Railroad  Company  was 
the  negligence  of  the  defendant ;  fourth,  that  the  court 
below  erred  in  refusing  to  direct  a  verdict  for  the  rea- 
son that  it  was  not  proved  that  the  defendant  was 
operating  the  train  which  caused  the  injury;  and  fifth, 
that  the  evidence  fails  to  show  any  negligence  on  the 
part  of  the  defendant. 

Upon  the  first  contention,  that  the  servant  of  the 
plaintiff  was  guilty  of  such  contributory  negligence  as 
to  bar  a  recovery,  it  is  urged  that  the  evidence  shows 
that  the  driver  had  a  clear  and  unobstructed  view  of 
the  approaching  train  for  at  least  200  to  300  feet  from 
the  point  where  the  collision  occurred,  and  that  he  was 
driving  his  horses  at  a  smart  trot  and  carelessly  and 
negligently  drove  them  in  front  of  the  train. 

We  think  the  evidence  tends  to  show  that  the  driver 
did  have  or  could  have  had  a  clear  and  unobstructed 
view  of  the  approaching  train.  The  evidence  shows, 
however,  that  he  was  sitting  in  a  hooded  seat,  which 
to  some  extent  obstructed  his  view;  and  the  evidence 
is  uncontroverted  that  at  the  crossing  in  question, 
which  was  the  crossing  of  the  Chicago  &  Erie  Railroad 
Company  at  or  near  112th  street  in  the  city  of  Chicago, 
there  was  maintained  and  operated  a  gate,  with  a  light 
hanging  upon  it  to  warn  and  prevent  people  driving 
upon  the  tracks  when  a  train  was  approaching.  This 
gate  was  operated  from  a  tower  a  little  to  the  north 
and  west  of  the  crossing,  and  it  appears  that  the  gate 
was  not  closed  by  the  towerman  when  the  plaintiff  ^s 
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driver  drove  his  team  upon  the  railroad  track. 

These  facts  presented  a  question  to  the  jury  and  the 
court  as  to  whether  the  plaintiff's  driver  was  guilty 
of  negligence  in  driving  upon  the  tracks  under  the  cir- 
cumstances above  stated.  The  fact  that  the  gate  was 
not  down  may  reasonably  be  considered  as  an  intima- 
tion to  the  driver  that  it  would  be  safe  to  enter  upon 
the  crossing;  and  it  was  a  fair  question  for  the  jury, 
-considering  the  fact  that  the  gate  was  not  closed  at 
that  crossing,  whether  the  driver  of  the  plaintiff  was 
guilty  of  contributory  negligence. 

While  we  might  not  have  found  if  sitting  as  jurors, 
that  the  driver  was  not  guilty  of  contributory  negli- 
gence, that  is  not  the  question  to  be  considered  here 
upon  this  writ  of  error.  The  question  here  is  whether 
the  verdict  of  the  jury  is  manifestly  against  the  weight 
of  the  evidence,  or  was  the  result  of  passion  and  preju- 
dice. Upon  reviewing  the  evidence  upon  the  question 
of  liability,  we  cannot  say  that  the  verdict  is  so  mani- 
festly against  the  weight  of  the  evidence  that  we  are 
bound  to  reverse  the  judgment.  Upon  the  whole  case 
we  are  clearly  of  the  opinion  that  the  defendant  was 
negligent,  and  we  are  not  led  to  the  conclusion  that  the 
judgment  does  not  express  substantial  justice  between 
the  parties. 

It  is  urged  in  support  of  the  second  contention  or 
ground  of  reversal  by  the  defendant  that  the  court 
erred  in  admitting  evidence  concerning  the  careful- 
ness of  the  deceased,  because  there  were  eye  witnesses 
to  the  accident.  It  is  true  that  Anne  McNeills  and 
Mary  McNeills  saw  the  team  being  driven  along  the 
street  about  a  half  a  block  from  the  track  and  saw 
the  engine  strike  the  team,  and  it  cannot  be  said  that 
they  were  not  eye  witnesses  of  the  accident.  The  court 
admitted  the  testimony  of  Matt  Weber  to  the  effect 
that  he  knew  the  habits  of  the  driver  of  the  wagon, 
and  that  he  was  a  very  good  man,  a  temperate  man  and 
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a  careful  man.  This  evidence  was  admitted  before  it 
appeared  that  there  were  any  eye  witnesses  to  the 
transaction,  and  when  it  was  supposed  by  the  plaintiff 
that  there  were  none.  It  appears  that  the  case  had 
been  tried  before  the  trial  now  under  review,  and  the 
parties  in  the  trial  now  being  reviewed  stipulated  that 
any  portion  of  the  testimony  of  the.gateman  given  at 
the  former  trial  could  be  offered  in  evidence  by  either 
party.  This  witness  had  given  considerable  testimony 
in  the  former  trial  in  answer  to  questions  put  to  him  by 
counsel  for  the  defendant  below  concerning  the  habit- 
ual recklessness  of  the  driver  in  question  in  crossing 
tracks.  At  the  time  the  plaintiff  offered  the  testimony 
regarding  the  habits  of  the  deceased  driver,  its  counsel 
stated  to  the  court  that  he  thought  there  was  no  eye 
witness  to  the  accident.  Counsel  for  the  defendant 
did  not  deny  this.  Upon  this  statement  of  counsel  the 
court  admitted  testimony  as  to  the  drivePs  habits. 
No  exception  was  preserved  to  the  ruling.  Later  on 
counsel  for  defendant  introduced  the  testimony  of  the 
gateman  mentioned  above,  and  still  later  in  the  case 
the  testimony  of  the  two  young  girls  above  mentioned, 
one  being  twelve  years  old  and  the  other  a  little  over 
eight  years  of  age.  Upon  the  introduction  of  the  evi- 
dence of  the  two  girls  who  saw  the  accident,  the  de- 
fendant 's  counsel  moved  to  strike  out  all  the  testimony 
regarding  the  habits  of  the  deceased  driver.  Under 
the  state  of  the  record  as  it  then  stood,  we  do  not  think 
that  the  court  committed  reversible  error  in  reference 
to  this  testimony. 

In  Illinois  Central  Eailroad  Co.  v.  Ashline,  171  111. 
313,  the  court  said :  *  *  The  evidence  leaves  the  question 
in  doubt  whether  any  person  saw  the  deceased  when  he 
was  struck  by  the  train,  and  when  such  is  the  case  we 
are  inclined  to  think  the  evidence  admissible,  but  if  the 
court  erred  in  admitting  the  evidence  we  would  not  re- 
gard the  error  of  sufficient  magnitude  to  work  a  re- 
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versal  of  the  judgment/^  Upon  the  authority  of  the 
above  case,  even  if  the  trial  court  should  have  sustain- 
ed the  motion  of  defendant  to  strike  out  the  testimony 
in  regard  to  the  habits  of  the  deceased  driver,  we  must 
regard  the  error  as  not  of  sufficient  magnitude  to  work 
a  reversal  of  the  judgment. 

It  is  next  urged  that  the  court  erred  in  instructing 
the  jury  that  they  might  assume  that  the  negligence 
of  the  gateman  in  the  employ  of  the  Chicago  &  West- 
ern Indiana  Eailroad  Company  was  the  negligence  of 
the  defendant.  The  facts  in  relation  to  the  operation 
of  the  gate  are  given  in  the  testimony  of  the  witness 
Cottrell.  He  testified  that  he  was  working  for  the 
Western  Indiana  and  was  towerman  at  112th  street 
and  Torrance  avenue ;  and  it  clearly  appears  we  think 
from  the  evidence  that  he  was  not  in  the  direct  employ 
of  the  defendant,  plaintiff  in  error.  We  think,  how- 
ever, that  the  defendant  was  responsible  for  the  acts 
of  the  gateman  employed  on  its  line  of  tracks  whether 
he  was  employed  by  the  defendant  below  or  by  some 
other  railroad  corporation  which  was  using  its  track. 
It  is  immaterial  by  whom  the  gateman  was  employed. 
Wabash  etc.  Ey.  Co.  v.  Peyton,  106  111.  534;  Illinois 
Central  E.  E.  Co.  v.  Kanouse,  39  id.  272;  Toledo  P. 
etc.  Ey.  Co.  v.  Eumbold,  40  id.  143. 

It  is  next  urged  that  the  court  below  erred  in  re- 
fusing to  direct  a  verdict  for  the  reason  that  it  was  not 
proved  that  the  defendant  was  operating  the  train 
which  caused  the  injury.  Under  the  authorities  cited 
above  and  otjiers  we  do  not  think  there  is  any  question 
but  that  the  defendant  railroad  company  is  liable  for 
damage  done  upon  its  railroad  tracks  whether  it  is 
done  by  trains  owned  by  itself  or  by  trains  operated 
upon  its  road  by  its  license  or  consent.  We  think 
there  was  evidence,  however,  tending  to  show  that  it 
was  the  defendant's  train  which  produced  the  injury. 

In  our  opinion  the  evidence  in  the  record  warranted 
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the  jury  in  rendering  the  verdict  which  was  rendered 
and  we  find  no  substantial  ground  for  reversing  the  ver- 
dict or  the  judgment  entered  thereon.  The  judgment 
is  therefore  affirmed. 

Affirmed. 


The  St.  Mary's  African  Methodist  Episcopal  Church, 

Plaintiff  in  Error,  v.  The  German  Lutheran 

Church  et  ah,  Defendants  in  Error. 

Qen.  No.  16,240. 

Assumpsit — when  lies  to  recover  money  paid  out  without  authority. 
If  the  pastor  of  a  church  disburses  its  funds  without  authority  the 
amount  so  disbursed  may  be  recovered  by  the  church,  as  parties  re- 
ceiving such  money  are  bound  to  ascertain .  at  their  peril  whether  such 
pastor  was  authorized  to  disburse  the  same. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  H.  Humb, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.  Reversed  with  finding  of  fact.  Opinion  filed  February  6, 
1912. 

Abel  L.  Atj.en^  for  plaintiflf  in  error, 
Rudolph  D.  Huszagh,  for  defendants  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

An  action  was  brought  in  the  Municipal  Court  to  re- 
cover $400  deposited  by  Rev.  W.  H.  Saunders,  pastor 
of  the  St.  Mary^s  African  Methodist  Episcopal  Church, 
a  corporation,  plaintiflf  below  and  plaintiflf  in  error 
here,  with  the  German  Lutheran  Church,  a  corpora- 
tion, and  A.  C.  Daul,  defendants  below  and  defendants 
in  error,  in  the  matter  of  the  conditional  purchase  of 
certain  church  property. 

The  case  was  tried  by  the  court  without  a  jury  and 
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resulted  in  a  finding  and  judgment  for  the  defendants. 

There  is  little  dispute  in  the  evidence  as  to  the 
material  facts.  The  evidence  shows  that  the  money 
in  question  belonged  to  the  plaintiff  below.  It  appears 
that  the  Eev.  Saunders,  pastor  of  the  plaintiff  church, 
together  with  certain  members  of  the  church  and  trus- 
tees, made  a  proposition  to  purchase  a  church  proper- 
ty owned  by  the  defendant  church,  and  in  furtherance 
of  that  proposition,  after  examining  the  property,  tKe 
Eev.  W.  H.  Saunders  deposited  with  the  defendant 
church  and  A.  C.  Daul,  a  trustee  of  the  church,  the 
$400  in  question,  for  an  option  upon  the  property,  the 
purchase  of  which,  if  made,  was  to  be  consummated  on 
or  before  March  1,  1909.  The  $400  was  deposited 
September  12,  1908. 

The  evidence  is  clear  that  the  Rev.  Saunders  acted 
in  the  matter  of  the  purchase  of  this  property  and  in 
depositing  the  money  without  any  authority  from  the 
church  or  its  board  of  trustees.  He  had  in  his  pos- 
session $400  belonging  to  the  church,  $200  of  it  having 
been  derived  from  a  church  carnival  or  festival,  and 
the  other  $200  from  subscriptions  made  to  the  church ; 
and  without  any  authority  whatever  from  either  the 
church  itself,  or  its  board  of  trustees,  he  took  the 
money  belonging  to  the  church  and  deposited  it  with 
the  defendants  to  apply  on  the  proposed  purchase. 

There  is  a  controversy  in  the  evidence  as  to  whether 
a  receipt  was  given  for  the  money  by  the  trustees  of 
the  defendant  church  or  not.  It  is  contended  on  be- 
half of  the  plaintiff  that  no  paper  of  any  kind  was 
passed  between  the  parties.  On  the  part  of  the  de- 
fendants it  is  claimed  that  a  receipt  was  given  in  the 
following  words  and  figures: 

*  *  Received  of  W.  H.  Saunders  for  the  option  to  pur- 
chase church  property  on  Dearborn  street  near  49th 
street  in  Chicago,  Illinois,  on  or  before  March  1st, 
1909,  at  the  price  of  Seventeen  Thousand  Five  Hun- 
dred Dollars. 
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Should  said  purchase  be  consummated  said  Four 
Hundred  Dollars  to  be  applied  upon  the  purchase 
price,  otherwise  to  be  forfeited  as  liquidated  damages 
and  pa>Tnent  for  said  option. 

The  Trustees, 

H.  A.  Radd 
A.  C.  Daul 
J.  R.  Roblin. 
Dated  September  12,  1908." 

In  our  opinion  it  is  unimportant  to  a  determination 
of  the  case  whether  or  not  the  receipt  was  given.  The 
fact  is  practically  conceded  that  the  $400  mentioned 
in  the  receipt  was  paid  by  the  Rev.  Saunders  to  the 
defendants. 

It  is  contended  on  behalf  of  the  defendants  in 
error  that  the  contract  between  the  parties  is  void 
because  of  the.  Statute  of  Frauds,  and  that  in  any 
event  Saunders  abandoned  the  purchase  before  the 
time  expired  and  cannot  recover  the  money  back  with- 
out having  completed  his  contract.  This  contention, 
we  think,  is  aside  and  apart  from  the  real  issue  in  the 
case  and  should  not  be  allowed  to  come  into  the  case 
and  cloud  and  confuse  the  issues.  Saunders  did  not 
bring  the  suit  for  the  money  in  question,  did  not  own 
the  money,  and,  as  we  have  said  above,  did  not  have 
anv  rierht  or  authoritv  to  dispose  of  it  in  the  way  he 
did.  The  defendant  knew  that  Saunders  was  simply 
tho  pastor  of  the  plaintiff  church,  and  that  as  such 
pastor  he  had  no  authoritv  whatever  to  dispose  of  the 
church  funds  in  his  hands  for  the  purpose  of  pur- 
chasing a  church  property.  The  defendant  was  bound 
to  see  and  know  that  Saunders  was  acting  under  prop- 
er authority  from  the  church  and  from  the  trustees. 
The  trustees  themselves  of  the  plaintiff  church  would 
have  no  authority  to  make  the  purchase  and  pay  out 
the  money  in  question,  unless  they  were  dulv  author- 
ized so  to  do  by  a  vote  of  the  plaintiff  church,  and  no 
one  on  behalf  of  the  church  would  then  be  authorized 


310  Appellate  Coubts  of  Illinois. 

St.  Mary's  M.  E.  Church  v.  Ger.  Church,  167  111.  App.  307. 

to  pay  out  the  money  except  on  the  action  of  the  board 
of  trustees,  which  under  the  law  has  charge  of  all  the 
property  of  the  church.     (Sec.  43,  chap.  32  R.  S.) 

These  substantial  requirements  as  to  authority  to 
act  are  obvious  and  clear,  and  the  absence  of  authority 
in  the  pastor  to  conduct  business  negotiations  of  the 
character  shown  in  the  record  unless  authorized  specif- 
ically so  to  do  by  the  proper  authorities  of  the  church, 
compels  the  conclusion  that  the  defendants  had  no 
right  to  rely  upon  the  agency  of  Saunders  from  the 
mere  fact  that  he  assumed  to  act  in  the  matter.  They 
were  bound  to  inquire  as  to  the  authority  to  pay  over 
the  money.  Schneider  v.  Lebanon  D.  &  C.  Co.,  73  111. 
App.  612. 

In  our  opinion  the  evidence  shows  that  the  defend- 
ants have  $400  of  the  plaintiff's  money  in  their  pos- 
session, paid  to  them  by  Saunders  without  authority, 
and  that  in  justice  and  law  they  should  repay  the 
money  to  the  plaintiff  in  error. 

The  judgment  of  the  court  below  is  erroneous  and  is 
accordingly  reversed,  and  a  finding  of  fact  is  made  in 
favor  of  the  plaintiff  in  error,  plaintiff  below,  and  a 
judgment  is  entered  in  this  court  upon  such  finding 
against  the  defendants  in  error. 

Reversed  with  finding  of  fact  and  judgment. 
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Harry  M.  Loeber,  Defendant  in  Error,  v.  Charles  R.  Hor- 
rie, Plaintiff  in  Error. 

Qen.  No.  16,258. 

1.  Verdicts — when  not  disiurhed  as  against  the  evidence,  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and  mani- 
festly so. 

2.  Contracts — when  parol  evidence  does  not  vary.  If  the  con- 
tract originally  made  was  abrogated  parol  evidence  is  competent  to 
show  the  relations  of  the  parties. 

3.  Appeals  and  errors — when  admission  of  erroneous  evidence  will 
not  reverse.  The  admission  of  erroneous  evidence  will  not  reverse  unless 
prejudice  resulted  therefrom. 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Edward  A. 
Dicker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.    Affirmed.     Opinion  filed  February  6,  1912. 

Aabon  Heims,  for  plaintiff  in  error. 
Whitman  &  Hobneb,  for  defendant  in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Harry  M.  Loeber,  defendant  in  error,  brought  suit 
in  the  Municipal  Court  against  Charles  E.  Horrie, 
plaintiff  in  error,  to  recover  for  labor  and  materials  on 
a  building  on  East  End  avenue  in  Chicago.  The  case 
was  tried  before  the  court  and  a  jury  and  resulted  in 
a  verdict  and  judgment  in  favor  of  the  plaintiff  below 
for  $516.87. 

The  evidence  shows  that  the  parties  to  the  suit  en- 
tered into  two  written  agreements,  one  dated  August 
25,  1908,  providing  in  substance  that  Loeber  should 
provide  all  materials  and  perform  all  the  work  for  the 
painting  and  cabinet  furnishing  for  a  three  story 
apartment  building,  and  provided  the  time  and  man- 
ner in  which  the  work  was  to  be  done,  and  the  times  at 
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which  payments  were  to  be  made,  and  the  amounts  of 
such  payments.  The  second  contract  was  made  Sep- 
tember 16,  1908,  and  provided  for  the  performance  of 
work  and  furnishing  materials  for  decorating  the 
building,  how  the  work  was  to  be  done,  and  how  pay- 
ments were  to  be  made.  Both  of  these  agreements 
were  under  seal. 

The  evidence  shows  that  the  parties  subsequently, 
for  sufficient  reasons,  among  others  the  insanity  of  the 
architect  designated  to  supervise  the  work,  entered  in- 
to a  verbal  contract  for  the  doing  of  the  work  provided 
for  in  the  contracts  above  mentioned,  upon  a  commis- 
sion basis.  This  contract  was  made  in  January,  1909, 
and  it  was  agreed  that  Loeber  was  to  do  the  work  and 
be  paid  for  it  upon  his  affidavits  of  the  amount  expend- 
ed for  labor  and  materials  each  week  as  the  work  pro- 
gressed; and  in  addition  to  that  amount  he  was  to 
have  ten  per  cent  commission  thereon. 

The  contention  of  the  plaintiff  in  error  is  that  the 
verdict  is  manifestly  against  the  weight  of  the  evi- 
dence. IlTjon  an  examination  of  the  evidence,  we  do 
not  think  that  it  shows  any  substantial  defense  upon 
the  merits  of  the  case.  The  work  was  done,  and  the 
plaintiff  was  not  paid  for  it.  We  find  no  evidence  in- 
dicating that  it  was  improperly  done,  or  that  the  de- 
fendant below  had  any  substantial  defense  upon  the 
merits. 

It  is  also  urged  that  the  contracts  entered  into  be- 
tween the  plaintiff  and  defendant,  being  under  seal  and 
executorv,  could  not  be  modified  bv  a  parol  agreement, 
and  that  therefore  all  the  plaintiff's  evidence  concern- 
ing the  work  and  materials  and  their  value  was  incom- 
petent and  should  have  been  stricken  out.  We  are  of 
the  opinion  that  the  contracts  under  seal  originally 
made  between  the  parties  were  not  modified  and  there- 
forp  do  not  fall  within  the  authorities  cited  by  plain- 
tiff in  error.     The  contracts  were  abrogated,  in  our 
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opinion,  and  the  work  was  done  under  the  parol  agree- 
ment. We  think  the  evidence  was  competent  and  that 
no  error  was  committed  by  the  court  in  refusing  to 
strike  it  out. 

It  is  also  contended  that  the  court  committed  error 
in  receiving  in  evidence  a  letter  from  Kennard,  the 
architect.  The  letter  in  question  was  spoken  of  be- 
tween the  plaintiff  and  the  defendant  in  their  conver- 
sations when  they  entered  into  the  new  parol  agree- 
ment, and  having  been  so  mentioned  in  the  conversa- 
tion between  them  it  was  competent  evidence  for  what- 
ever it  was  worth.  We  think,  however,  that  if  it  was 
incompetent  and  improperly  introduced  in  evidence, 
It  could  have  produced  no  injurious  results  or  affected 
the  issues  in  this  case  in  any  manner  injurious  to 
plaintiff  in  error. 

In  our  opinion  the  judgment  of  the  court  below  is 
sustained  by  the  evidence,  and  it  is  affirmed. 

Affirmed. 


A.  Qutmanii,  Plaintiff  in  Error,  v.  A.  S.  Eichner,  Defend- 
ant in  Error. 

Gen.  No.  16,284. 

Appeals  and  errors — when  finding  hy  court  not  diMurhcd.  A  find- 
ing by  the  court  is  given  the  same  effect  on  appeal  as  the  verdict  of  a 
jury  and  such  finding  will  not  be  eet  aside  as  against  the  evidence 
unless  clearly  and  manifestly  bo. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Isadore  H. 
Hikes,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.    Affirmed.    Opinion  filed  February  6,  1912. 

SoNNENscHEiN,  Bebkson  &  FisHELL,  for  plaintiff  in 
error. 

Henby  L.  Stern,  for  defendant  in  error;  Meyer  S. 
Embich,  of  counsel. 
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Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error  Gntmann  brought  suit  against  A. 
S.  Eichner,  defendant  in  error,  in  the  Municipal  Court 
of  Chicago.  The  statement  of  claim  is  for  the  sum 
of  $50  repaid  by  the  plaintiff  below  to  the  defendant 
as  part  of  the  purchase  price  of  a  certain  automobile 
sold  to  plaintiff  below,  upon  the  condition  that  if  the 
machine  was  not  in  perfect  working  order  it  should 
be  returned  to  the  defendant  and  the  $50  paid  to  the 
plaintiff;  that  the  machine  was  tried  and  found  to  be 
defective  and  in  poor  working  condition,  and  was  re- 
turned to  the  defendant. 

The  defendant  pleaded  a  set-off  for  damages  sus- 
tained on  account  of  the  plaintiff's  failure  to  take  the 
automobile,  $150,  and  for  maintaining  and  caring  for 
the  automobile  $50. 

The  cause  was  tried  before  the  'COurt  without  a  jury, 
and  there  was  a  finding  in  favor  of  the  defendant  in 
the  sum  of  $100,  and  judgment  was  entered  on  the 
finding. 

The  controversy  is  one  of  fact ;  and  upon  an  exami- 
nation of  the  testimony  in  the  record  we  do  not  think 
that  it  shows  by  a  preponderance  that  the  automobile 
was  not  substantially  as  represented  at  the  time  of  the 
purchase.  The  evidence  does  not  justify  us  in  reach- 
ing a  different  conclusion  from  that  of  the  trial  court 
us  to  the  right  of  the  plaintiff  to  rescind  the  contract 
of  purchase.  The  evidence  was  conflicting.  The 
court  below  saw  the  witnesses,  and  had  a  better  op- 
portunity to  judge  of  their  truthfulness  than  this  court 
has,  sitting  as  a  court  of  review.  We  are  of  the  opin- 
ion that  the  finding  and  judgment  of  the  court  are  not 
manifestly  against  the  weight  of  the  evidence,  and  we 
see  no  ground  for  reversing  the  judgment.  It  is  ac- 
cordingly affirmed. 

Affirmed. 
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Merchants  Loan  &  Trust  Co.,  Executor,  Appellee,  v.  Mer- 
chants Safe  Deposit  Co.  et  al. 

On  Appeal  of  Charles  B,  Pike,  Appellant. 

Qen.  No.  16,010. 

Same,  Appellee,  v.  Merchants  Safe  Deposit  Co.,  Appel- 
lant. 
Consolidated  for  Hearing. 

Gen.  No.  16,011. 

1.  Fixtures — tohen  safety  deposit  "boxes  not.  Held,  that  safety 
deposit  boxes  not  attached  to  the  realty  except  by  their  own  weight 
and  not  attached  to  each  other,  were,  prima  facie,  not  fixtures. 

2.  Fixtures — effect  of  acceptance  of  lease  upon  right  of  removal. 
After  trade  fixtures  have  been  placed  in  demised  premises,  to  accept 
a  lease  which  does  not  contain  a  clause  authorizing  their  removal  is 
to  waive  such  right.  Held,  however,  that  this  rule  does  not  apply  to 
the  safety  deposit  boxes  in  question  in  this  case. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon",  George 
A.  DuPUY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1909.  Beversed  and  remanded.  Opinion  filed 
February  13,  1912. 

Statement  by  the  Court,  The  two  causes  above  en- 
titled have  been  consolidated  for  hearing  and  argued 
as  one.  They  are  the  separate  appeals  of  the  Mer- 
chants Safe  Deposit  Company  and  of  Charles  B.  Pike 
from  a  judgment  for  $5,000  rendered  against  them 
jointly  in  the  Superior  Court  upon  a  single  cause  of 
action.  In  his  declaration  the  plaintiff  alleged,  among 
other  things,  that  he  was  the  owner  of  2,226  safe  de- 
posit boxes  located  in  the  basement  of  the  premises  78 
to  82  LaSalle  street,  and  that  the  defendants  without 
leave  or  license  and  against  the  plaintiff's  will  took, 
carried  away  and  converted  to  their  own  use  the  said 
boxes.    The  defendants  deny  in  their  pleas  that  these 
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boxes  were  the  property  of  the  plaintiff,  and  deny 
that  he  was  entitled  to  them.  The  material  facts  are 
in  substance  as  follows : 

In  1884  the  Merchants  National  Bank  of  Chicago 
was  the  owner  of  the  land  and  building  thereon  known 
as  78  to  82  LaSalle  street,  Chicago.  It  occupied  the 
main  floor  of  said  building  for  banking  purposes.  Be- 
fore that  date  the  basement  of  the  building  had  been 
fitted  with  a  safety  deposit  vault  and  appliances  for 
carrying  on  a  safety  deposit  business,  and  was  leased 
to,  occupied  and  used  by,  the  Merchants  Safe  Deposit 
Company,  one  of  the  appellants  herein,  until  1903,  ap- 
parently under  a  verbal  lease.  The  vault  referred  to 
was  constructed  of  steel,  extended  from  the  floor  to 
the  ceiling  of  the  basement,  and  was  equipped  with 
steel  doors,  time  locks  and  usual  devices  for  protecting 
the  vault  and  its  contents.  Within  the  vault  were  four 
rows  of  safe  deposit  boxes  arranged  in  pairs  on  either 
side  of  a  passage.  It  is  not  disputed  that  three  of 
these  rows  of  boxes  were  the  property  of  the  landlord 
and  were  a  part  of  the  realty.  There  was  however  an 
additional  row  of  boxes  composed  of  and  containing 
the  2,226  safe  deposit  boxes  now  in  controversy.  These 
last  mentioned  boxes  were  not  in  the  vault  when  the 
Merchants  Safe  Deposit  Company  first  became  a 
tenant  of  the  premises,  but  had  been  purchased  by 
said  tenant  on  or  about  May  20,  1884,  from  the  Die- 
bold  Safe  &  Lock  Company  for  the  sum  of  $8,000  and 
paid  for  bv  said  tenant  with  its  own  money.  These 
boxes  now  in  controversy  were  installed  or  set  up  in 
place  along  the  south  wall  of  the  vault  by  the  Mer- 
chants Safe  Deposit  Company.  They  were  made  in 
sections  and  were  not  fastened  in  any  way  to  the  vault 
or  building.  There  were  twelve  of  these  sections,  and 
the  boxes  were  set  one  on  top  of  the  other  and  kept 
in  place  bv  their  own  weight.  It  is  said  they  weighed 
46,000  pounds  and  were  accurately  fitted  into  the  space 
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which  they  occupied  and  for  which,  it  is  said,  they 
were  specially  constructed.  When  these  boxes  were 
purchased  by  the  Safe  Deposit  Company  in  May,  1884, 
the  Merchants  National  Bank,  then  the  landlord,  and 
the  Merchants  Safe  Deposit  Company,  then  the  tenant, 
were  in  part  under  the  same  management,  the  presi- 
dent of  the  Bank  being  also  president  of  the  Safe  De- 
posit Company,  and  the  Deposit  Company  being  tenant 
of  the  Bank  which  owned  the  premises.  In  1903  the 
appellant,  Charles  B.  Pike,  acquired  the  majority  of 
stock  of  the  Deposit  Company  and  became  its  presi- 
dent. June  15,  1903,  the  Merchants  National  Bank, 
then  owner  of  the  premises,  executed  and  delivered 
a  new  written  lease  to  the  Safe  Deposit  Company  of 
the  premises  and  property  described  therein  as  fol- 
lows: 

**The  entire  basement  now  occupied  by  the  Mer- 
chants Safe  Deposit  Company  of  the  premises  known 
as  Nos.  78,  80  and  82  LaSalle  street  in  said  city  of 
Chicago,  including  all  vaults,  storage  boxes  and  safe 
deposit  boxes  therein,  together  with  the  office  furniture 
and  fixtures  enumerated  in  the  inventory  annexed  here- 
to and  made  a  part  hereof,  to  be  occupied  as  safe  de- 
posit vaults  and  for  no  other  purpose. ' ' 

The  lease  contains  a  covenant  that  **upon  the  ter- 
mination of  this  lease  in  any  way  the  tenant  will  yield 
up  said  premises  and  said  furniture  and  fixtures  to 
said  party  of  the  first  part  in  good  condition  and  re- 
pair. ^  ^ 

May  24, 1907,  the  Merchants  National  Bank  had  sold 
and  conveyed  to  appellee,  Lambert  Tree,  the  premises, 
in<;luding  the  building,  the  basement  of  which  had  been 
leased  as  above  stated  and  was  occupied  by  the  appel- 
lant Safety  Deposit  Company. 

July  26,  1907,  the  lease  of  these  premises  to  the 
Safe  Deposit  Company  was  assigned  to  the  citv  of 
Chicago  with  the  consent  of  appellee,  Lambert  Tree, 
who  had  purchased  and  became  the  owner  of  the  fee. 
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It  was  while  the  negotiations  resulting  in  this  assign- 
ment were  in  progress,  that  Mr.  Pike,  defendant  herein 
and  then  president  of  the  Safe  Deposit  Company,  in- 
formed Mr.  Howard  G.  Grey,  agent  of  the  plaintiff, 
Lambert  Tree,  that  the  2,226  safe  deposit  boxes  now  in 
controversy  had  been  bought  and  paid  for  by  the  Mer- 
chants Safe  Deposit  Company,  the  tenant,  and  claimed 
that  said  boxes  belonged  to  that  Company  and  not  to 
the  landlord,  the  Merchants  National  Bank,  nor  to 
Mr.  Tree,  the  purchaser  of  the  premises  and  assignee 
of  the  lease  from  the  bank.  The  assignment  of  the 
lease  of  the  premises  occupied  by  the  Safe  Deposit 
Company  to  the  city  of  Chicago  was  dated  July  26, 
1907,  and  provided  that  '*A11  the  safe  deposit  boxes 
in  said  demised  premises,  whi«ch  the  Merchants  Safe 
Deposit  Company  may  have  broken  open  or  may  here- 
after break  open  (except  2,226  numbered  3,313  to  5,538 
both  inclusive)  shall  be  immediately  repaired  by  said 
company  with  respect  to  the  damage  caused  by  said 
breaking  open. '  ^  An  exactly  similar  provision  is  con- 
tained in  the  written  consent  of  Lambert  Tree,  also 
dated  July  26,  1907,  to  the  assignment  of  the  same 
lease  to  the  city  of  Chicago  and  hereinafter  referred  to. 
Thereafter  on  or  about  August  8,  1907,  the  Mer- 
chants Safe  Deposit  Company  sold  to  a  third  party — 
the  Donnell  Safe  Company— for  $1,800  the  2,226  safe 
deposit  boxes;  and  on  or  about  the  21st  of  the  same 
month  the  purchaser — Donnell  Safe  Company — began 
to  remove  and  did  remove  the  2,226  boxes  in  contro- 
versy, which  were  subsequently  overhauled  and  resold 
by  the  Donnell  Safe  Company. 

Newman,  Northktjp,  Levinson  &  Bbokeb,  for  appel- 
lants ;  Chester  E.  Cleveland,  of  counsel. 

MoCuLLOCH  &  MrCuLLOCH,  Tenney,  Copfeen,  Hab- 
DiNG  &  Shebman,  for  appellee ;  Hobacb  Kent  Tbnnbt, 
of  counsel. 
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Mb.  Pbesiding  Justice  Fbeeman  delivered  the  opin- 
ion of  the  court. 

It  is  contended,  among  other  things  in  behalf  of  ap- 
pellants, that  the  2,226  safe  deposit  boxes  in  question 
were  personal  property  of  the  appellant  Merchants 
Safe  Deposit  Company  and  were  not  fixtures  or  real 
estate,  and  that  such  is  the  presumption  of  law;  that 
the  question  of  ownership  of  these  boxes  was  one  of 
fact,  which  should  have  been  submitted  to  the  jury; 
and  that  appellee  Tree  is  estopped  to  assert  owner- 
ship of  these  boxes,  because  he  remained  silent  when 
he  should  have  asserted  his  claim  to  the  boxes  if  had 
any. 

As  to  the  first  of  these  contentions,  the  reply  of 
appellee  in  substance  is  that  the  basement  containing 
the  vault  in  which  the  2,226  boxes  in  controversy  were 
placed  was  equipped  by  the  landlord  with  a  homoge- 
neous plant  devoted  to  the  purpose  of  carrying  on  a 
safe  deposit  business;  that  this  equipment  consisted 
of  an  outfit  of  steel  boxes  purchased  and  owned  by 
the  landlord,  conceded  to  be  part  of  the  realty  and 
not  now  in  controversy;  that  subsequently  the  tenant 
extended  the  capacity  of  this  plant  by  additional  fix- 
tures— ^being  the  2,226  boxes  now  in  question — of  the 
same  character,  made  to  match  the  original  equipment 
of  boxes,  fitted  accurately  to  a  special  place  along  the 
wall  of  the  vault  and  put  in  place  in  the  same  manner 
as  the  others;  that  the  fixtures  thus  added  became  a 
part  of  the  realty  which  the  tenant  had  under  no  cir- 
cumstances the  right  to  remove.  In  the  case  of  Arnold 
v.  Crowder,  81  111.  56,  58,  the  Supreme  Court  says: 
**  Perhaps  the  true  rule  is  that  articles  not  otherwise 
attached  to  the  land  than  by  their  own  weight  are 
not  to  be  considered  as  part  of  the  land  unless  the  cir- 
cumstances are  such  as  to  show  that  they  were  intend- 
ed to  be  part  of  the  land,  the  onus  of  showing  they 
were  so  intended  lying  on  those  who  assert  that  they 
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have  ceased  to  be  chattels;  and  that  on  the  contrary 
an  article  which  is  affixed  to  the  land  even  slightly,  is 
to  be  considered  as  part  of  the  land  unless  the  circum- 
stances are  such  as  to  show  that  the  article  was  in- 
tended all  along  to  continue  a  chattel,  the  onus  similar- 
ly lying  on  those  who  contend  that  it  is  chattel/'  To 
the  same  effect  is  the  statement  in  19  *  *  Cyc, ' '  p,  1036, 
in  part  as  follows :  '  *  It  is  believed  that  the  true  rule 
is  that  articles  not  otherwise  attached  to  realty  than 
by  their  own  weight  are  prima  facie  personalty  and 
articles  affixed  to  land  in  fact  although  only  slightly 
are  prima  facie  realty  and  that  the  burden  of  proof  is 
on  the  one  contending  that  the  former  is  realty  or  that 
the  latter  is  personalty."  In  19  Cyc,  p.  1038,  it  is 
said  that  if  we  'inquire  what  facts  may  be  shown  to 
rebut  these  presumptions,"  such  * 'facts  relate  to  two 
principal  matters,  viz,  the  act  of  annexation  and  the 
parties  concerned.  The  former  concerns  the  degree 
of  annexation,  the  adaptability  of  the  article  to  the 
realty  and  the  intention  with  which  the  annexation  was 
done.  The  latter  concerns  the  relation  of  the  inter- 
ested parties  to  the  realty  and  to  the  chattels." 

The  2,226  boxes  in  controversy  were  not  otherwise 
attached  to  the  realty  than  by  their  own  weight.  They 
were  so  built  and  fitted  together  as  to  make  each  box 
a  part  of  the  whole  2,226  boxes  for  use  for  safety  de- 
posit purposes;  but  they  were  not  fastened  to  each 
other  or  the  realty  and  could  be  and  were  when  finally 
moved,  detached  each  from  the  others  and  carried  out 
as  separate  boxes  through  the  door  space  of  the  vault. 
In  the  view  of  the  law  as  above  stated  by  the  Supreme 
Court  the  presumption  is  that  in  the  absence  of  cir- 
cumstances tending  to  show  that  they  were  intended  to 
be  part  of  the  realty,  the  onus  of  showing  these  boxes 
were  so  intended  rests  upon  the  appellee,  who  is  now 
asserting  that  they  had  ceased  to  be  chattels.  The 
boxes  as  above  stated  were  bought  for  $8,000  and  paid 
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for  by  the  Safe  Deposit  Company  out  of  its  own  funds, 
and  were  never  attached  in  any  way,  save  by  their 
weight  to  the  vault  or  building  or  ground.  So  far  as 
these  facts  go  they  tend  to  show  that  the  boxes  were 
not  even  ** trade  fixtures.^'  In  Watriss  v.  First  Na- 
tional Bank  of  Cambridge,  124  Mass.  571-578,  the  opin- 
ion concludes  as  follows:  **If  any  of  the  articles 
named  were  movable  chattels  as  the  defendant  con- 
tends, the  plaintiff  cannot  recover  for  them ;  but  if  they 
were  permanent  or  trade  fixtures,  the  plaintiff  may 
recover  for  their  removal;"  thus  making  the  distinc- 
tion between  *' movable  chattels  upon  the  premises '* 
and  'Hrade  fixtures  put  in  by  the  •  •  •  bank.'' 
Idem  p.  574,  The  case  holds  that  **when  the  same 
tenant  continues  in  possession  under  a  new  lease,  con- 
taining different  terms  and  conditions,  making  no  ref- 
erence to  the  old  lease,  reserving  no  rights  to  the  lessee 
in  fixtures  annexed  during  the  previous  term  and  not 
removed  before  its  expiration  and  containing  the 
covenant  to  deliver  up  the  premises  at  the  end  of  the 
term  in  the  same  condition,"  there  is  a  ''creation  of 
a  new  tenancy,"  that  ''the  occupation  is  in  effect  a 
surrender  of  the  premises  to  the  landlord  under  the 
old"  (Idem  p.  576-577),  and  the  right  to  removal  of 
trade  fixtures  annexed  to  the  premises  is  lost  to  the 
tenant  "notwithstanding  his  occupation  has  been  con- 
tinuous."     Idem  p.  578. 

But  a  ' '  trade  fixture ' '  does  not  necessarily  become  a 
fixture  at  all  unless  it  is  in  some  respect  annexed  or  an 
intention  is  shown  to  permanently  annex  it  to  the 
premises.  Such  "intention  must  be  definitely  express- 
ed by  words  or  acts."  Bouvier's  L.  Die,  Fixtures. 
"By  actual  annexation  is  understood  every  mode  by 
which  a  chattel  can  be  joined  or  united  to  the  freehold. 
The  article  must  not  be  merely  laid  upon  the  ground ; 
it  must  be  fastened,  fixed,  or  set  into  the  land  or  into 
some  such  erection  as  is  unquestionably  a  part  of  the 
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realty;  otherwise  it  is  in  no  sense  a  fixture."  Idem. 
In  the  case  at  bar  it  is  conceded  there  was  no  actual 
annexation  of  the  boxes  in  question  to  the  vault  or 
premises. 

It  is  claimed  however  that  when  on  June  15,  1903, 
19  years  after  the  2,226  boxes  in  controversy  had  been 
put  into  the  vault  by  the  Merchants  Safe  Deposit  Com- 
pany, a  new  lease  was  taken  by  that  Company  which 
did  not  reserve  to  the  tenant  any  right  of  removal  of 
the  said  boxes,  said  boxes  then  became  as  trade  fix- 
tures a  part  of  the  subject-matter  of  the  new  demise, 
and  that  by  the  acceptance  of  such  new-  lease  without 
reserving  such  right  of  removal  the  Safe  Deposit 
Company  relinquished  its  right  in  the  fixtures  to  the 
landlord.  This  is  undoubtedly  the  law,  if  these  boxes 
were  ^Hrade  fixtures.''  Sanitary  Dist.  v.  Cook,  169 
111.  184-190-195.  Watriss  v.  First  National  Bank,  124 
Mass.  571,  supra.  It  is  urged  also  that  these  boxes 
were  expressly  devised  by  the  terms  of  the  lease  itself, 
which  includes  in  the  description  of  the  leased  premises 
*'the  entire  basement  •  •  •  including  all  vaults,  stor- 
age rooms  and  safe  deposit  boxes  therein."  The 
words  ^'all  •  *  *  safe  deposit  boxes  therein"  un- 
doubtedly cover  the  2,226  boxes  in  controversy  which 
were  then  in  the  vault  in  said  basement  and  had  been 
there  in  use  for  about  nineteen  years.  The  acceptance 
of  a  lease  containing  this  language  standing  by  itself 
seems  to  be  a  recognition  of  the  right  of  the  lessor  to 
these  boxes  and  of  its  right  to  lease  them.  If  how- 
ever they  were  not  * '  trade  fixtures, ' '  but  were  the  per- 
sonal property  of  the  lessee  and  conceded  to  be  such 
personal  property,  the  use  of  such  words  alone  would 
not  probably  be  held  to  constitute  a  conveyance  of  such 
personal  property  to  the  landlord.  The  words  *'all 
safe  deposit  boxes"  would  be  deemed  probably  to  re- 
fer only  to  all  such  boxes  as  the  landlord  had  a  right 
to  lease.    What  boxes  the  landlord  could  thus  lease  is 
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clearly  a  question  of  fact  and  there  is  evidence  tending 
to  show  that  neither  lessor  nor  lessee  at  that  time  or 
subsequently  intended  the  lease  to  cover  any  boxes 
save  su«h  as  were  and  always  had  been  the  property 
of  the  lessor,  which  there  is  evidence  tending  to  show 
was  not  true  of  the  2,226  boxes  in  controversy.  Up  to 
that  time  these  last  mentioned  boxes  according  to  this 
evidence  were  and  always  had  been  the  property  of 
the  lessee,  bought  by  the  latter,  paid  for  with  its  own 
money,  placed  by  it  in  the  vault  and  used  in  its  own 
business. 

There  was  also  introduced  in  evidence  a  consent  by 
the  plaintiff — appellee  herein — to  the  assignment  of  the 
lease  under  consideration  to  the  city  of  Chicago  bear- 
ing date  July  26,  1907.  This  consent  given  by  appel- 
lee as  assignee  of  the  original  landlord  contains  the 
following : 

^'I  hereby  certify  that  all  the  personal  property 
mentioned  and  described  in  said  lease  has  been  duly 
surrendered  and  delivered  to  and  is  now  held  by  me  as 
assignee  of  said  The  Merchants  National  Bank  of  Chi- 
cago and  as  owner  of  said  Deposit  Company  lease  and 
is  no  longer  a  part  of  said  lease.  All  the  safe  deposit 
boxes  in  said  demised  premises  which  the  Merchants 
Safe  Deposit  company  may  have  broken  open  or  may 
hereafter  break  open  (except  2,226  boxes  numbered 
3,313  to  5,538  both  inclusive)  shall  be  immediately  re- 
paired by  said  Company  with  respect  to  the  damage 
caused  by  such  breaking  open." 

This  consent  to  the  assignment  of  the  lease  to  the 
city  of  Chicago  is  signed  '^  Lambert  Tree,  by  Howard 
G.  Grey,  his  attorney  in  fact.'' 

The  evidence,  it  is  contended,  tends  to  show  that  the 
2,226  boxes  in  controversy  had  not  been  surrendered 
or  delivered  to  Mr.  Tree  and  were  not  held  by  him 
as  assignee  of  the  Bank  then  or  at  any  other  time,  and 
that  the  contract  to  repair  boxes  injured  by  the  Safe 
Deposit  Company  in  getting  out  the  property  of  de- 
positors therein  and  breaking  open  boxes  for  that  pur- 
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pose  was  expressly  confined  to  boxes  other  than  the 
2,226  in  controversy. 

It  is  urged  in  behalf  of  appellants  that  in  view  of 
this  and  other  evidence,  a  question  of  fact  as  to  the 
ownership  of  these  2,226  boxes  was  raised,  which 
should  have  gone  to  the  jury,  and  that  the  trial  court 
erred  in  giving  the  jury  the  following  instruction: 

*'As  to  the  plaintiff's  first  claim,  the  court  instructs 
you  that  under  the  evidence  in  this  case  the  title  to 
those  boxes  was  in  the  plaintiff  and  that  the  defend- 
ant had  no  right  to  sell  them  or  to  have  removed  them 
from  the  premises,  and  if  you  find  from  the  evidence 
that  they  did  so,  then  they  are  liable  to  the  plaintiff 
for  such  damage  as  you  find  from  the  evidence  was 
caused  thereby/' 

We  are  of  opinion  the  objection  is  well  taken.  There 
is  conflicting  evidence  upon  the  question  of  title  which 
should  in  our  opinion  have  been  submitted  to  the  jury 
under  proper  instructions  as  to  the  law  applicable. 
The  ownership  of  the  boxes  in  controversy  is  not  mere- 
ly a  question  of  law  but  also  one  of  fact.  The  inten- 
tion and  understanding  of  the  respective  parties  is 
material  as  to  ownership  and  the  evidence  presents  a 
question  for  the  jury.  Hewitt  v.  Greneral  Electric 
Company,  164  111.  420 ;  Crerar  v.  Daniels,  209  111.  296, 
cited  by  appellants'  counsel,  are  we  think  in  point. 
The  determination  as  a  matter  of  fact  of  the  question 
of  ownership  of  the  boxes  has  bearing  upon  the  ques- 
tion of  defendants'  liability. 

Other  points  are  discussed  by  counsel,  but  inasmuch 
as  the  case  must  be  sent  back  for  a  new  trial  for  rea- 
sons indicated,  we  deem  it  unnecessary  now  to  prolong 
the  discussion. 

The  judgment  of  the  Superior  Court  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Patrick  Kelleher,  Appellee,  v.  Chicago  City  Railway  Com- 
pany, Appellant. 

Gen.  No.  16,051. 

1.  Passenger  and  carrier — when  relation  established.  If  a  person, 
when  a  car  is  standing  still,  places  one  foot  upon  the  step  of  the 
platform  thereof  with  the  intention  of  boarding  such  car,  the  relation 
of  passenger  and  carrier  is  established. 

2.  iNSTftucTiONS — what  phrases  having  reference  to  starting  a  car 
not  synonymous.  Held,  that  a  car  might  be  "suddenly  and  violently 
started  forward''  without  being  put  in  ''rapid  motion." 

3.  Verdict — when  not  excessive.  Held,  in  an  action  for  personal 
injuries,  that  a  verdict  for  $3000  was  not  excessive,  where  the  plaintiff 
as  a  result  of  his  injuries  was  confined  to  his  bed  for  about  four  months 
and  for  a  year  was  Eeriously  hampered  in  doing  his  customary  work. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Samuel  C.  Stouoh,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed. 
Opinion  filed  February  13,  1912. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  rendered  in  favor  of  appellee  in  the  Circuit 
Court.  The  case  has  been  tried  twice.  The  first  trial 
resulted  in  a  disagreement  of  the  jury.  Upon  the  sec- 
ond trial  the  jury  assessed  appellee's  damages  at  the 
sum  of  $3,000.  Judgment  was  rendered  accordingly, 
from  which  this  appeal  is  prosecuted. 

Plaintiff's  evidence  tends  to  show  that  he  received 
the  injuries  complained  of  while  attempting  to  board 
a  street  car  operated  by  appellant.  He  states  that  in 
company  with  a  fellow  workman,  upon  quitting  work 
about  half  after  four  o'clock  in  the  afternoon  of  No- 
vember 1,  1901,  he  walked  to  the  corner  of  55th  street 
and  Lake  avenue.  They  waited  there  for  a  street  car. 
When  the  train,  headed  by  a  grip-car,  approached  the 
two  men  *'went  out  on  the  street,"  as  there  is  testi- 
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mony  tending  to  show.  The  grip-car  passed  them  about 
five  or  six  feet  and  came  to  a  stop.  The  two  men  fol- 
lowed it  and  plaintiff's  companion  got  on  the  grip-car. 
Plaintiff  tried  to  get  on,  but  says  he  did  not  get  time ; 
that  he  ' '  gripped  the  railing  on  the  end  of  the  seat  and 
got  one  foot  on  the  running  step  of  the  grip-car ; ' '  that 
the  car  was  then  standing  still,  but  that  when  he  tried 
to  put  his  other  foot  on  the  running  board  of  the  grip- 
car,  the  bell  was  rung,  the  car  gave  a  jerk  and 
twisted  him  around ;  that  he  had  his  dinner  pail  in  his 
right  hand;  that  the  ''car  was  going  too  quick  for'* 
him;  that  he  ''lost  his  feet"  and  was  not  able  to  pull 
himself  on;  that  his  wrist  gave  out  and  he  had  to  let 
go ;  that  in  falling  down  his  left  shoulder  and  elbow  he 
thinks  struck  the  running  board  of  the  car  and  his 
breast  hit  the  pavement.  He  was  in  bed,  he  says,  about 
four  months  after  the  accident,  and  noticed  a  "little 
grain  of  black  blood ' '  the  next  day  in  his  sputum  and 
for  about  four  weeks  thereafter  and  he  noticed  a  little 
in  his  urine  for  about  a  week.  He  claims  to  have  had 
pains  in  his  side  and  chest  ever  since  the  accident,  and 
testifies  that  three  years  after  the  accident  a  splinter 
of  bone  about  a  quarter  of  an  inch  long,  with  a  sharp 
point,  about  an  eighth  of  an  inch  thick  in  the  middle 
and  "not  so  thick  in  the  butt  end"  worked  its  way  out 
at  the  wrist. 

Before  the  accident  here  in  question  plaintiff  had 
been  shot  at  the  time  of  a  strike  in  the  fleshy  part  of 
the  thigh ;  and  August  31,  1906,  when  he  was  crossing 
a  railroad  track  after  quitting  work  he  was  struck  by 
an  engine  which  injured  the  ankle  of  his  left  leg  and 
caused  him  the  loss  of  the  four  small  toes  and  part  of 
the  foot,  including  the  heel  of  his  right  foot,  from  which 
a  bone  was  taken  out  by  the  surgeon.  The  right  foot 
has  since  been  crooked  and  deformed. 

The  defendant's  contention  is  that  plaintiff  and  his 
companion  were  attempting  to  board  the  train  after  it 
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was  in  motion;  that  his  companion  succeeded  in  get- 
ting on  but  that  the  plaintiff  got  hold  of  the  car  and 
had  one  foot  on  the  running  board,  when  he  lost  his 
hold  and  fell.  There  is  evidence  tending  to  support  this 
contention. 

James  G.  Condon,  for  appellant ;  Ibvin  I,  Livingston, 
of  counsel. 

QuiN  O'Bbien  and  Lawbencb  W.-  Potteb,  for  ap- 
pellee. 

Me.  Presiding  Justice  Fbeeman  delivered  the  opin- 
ion of  the  court. 

It  is  urged  in  behalf  of  the  defendant  that  the  dec- 
laration is  insufficient,  that  the  verdict  is  contrary  to 
law  and  the  weight  of  the  evidence,  that  plaintiff's 
counsel  was  guilty  of  improper  conduct  at  the  trial  and 
that  the  Court  erred  in  giving  and  refusing  instruc- 
tions. The  alleged  defect  in  the  declaration  consists, 
according  to  counsel,  in  its  failure  to  allege  facts  and 
circumstances  showing  that  the  negligence  alleged  was 
the  breach  of  any  duty  owing  to  the  plaintiff  from  the 
defendant  since,  as  it  is  said,  it  fails  to  allege  facts 
or  circumstances  from  which  it  can  reasonably  be  in- 
ferred that  the  plaintiff  was  a  passenger  on  the  car, 
or  that  the  relation  of  carrier  and  passenger  existed 
between  plaintiff  and  the  defendant. 

The  declaration  consists  of  a  single  count.  It  alleges 
that  defendant's  business  was  that  of  a  common  car- 
rier of  passengers  for  hire,  and  that  it  ought  to  have 
exercised  due  care  to  avoid  injuring  such  passengers; 
that  the  defendant's  car  had  stopped  at  a  usual  place 
of  receiving  passengers  and  plaintiff  was  in  the  act  of 
getting  on  the  car,  when  before  plaintiff  was  fully  on 
said  car  and  while  he  was  in  the  act  of  boarding  the  car 
with  reasonable  care,  defendant's  agents  negligently 
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and  carelessly  caused  the  car  to  be  suddenly  and  vio- 
lently started  forward,  by  reason  of  which  the  plain- 
tiff was  *  *  thrown  violently  from  said  car ' '  and  injured. 
The  declaration  is  not  open  to  the  objection  urged. 
We  deem  it  unnecessary  to  refer  to  the  cases  men- 
tioned by  defendant's  counsel  or  to  take  time  to  analyze 
and  differentiate  them.  The  case  of  Grrace  and  Hyde 
Co.  V.  Sanborn,  124  111.  App.  472-479  et  seq.,  and  the 
opinion  of  the  Supreme  Court  in  the  same  case  in  225 
111.  138-141,  are  we  think  relevant.  In  Nellis  on  Street 
Surface  Railroads,  p.  446,  it  is  said :  * '  Certainly  where 
a  street  car  stops  at  a  usual  place  for  passengers  and 
a  person  in  the  exercise  of  due  care  gets  on  the  steps  or 
platform,  or  places  one  foot  on  the  step  of  the  car  for 
the  purpose  of  taking  passage  while  it  is  so  waiting, 
he  is  to  be  regarded  as  a  passenger."  If  the  plaintiff 
got  on  the  car  for  the  purpose  of  taking  passage  there- 
on while  it  was  standing  still  and  was  as  the  declara- 
tion alleges  violently  thrown  therefrom  by  the  sudden 
starting  of  the  car  when  he  had  gotten  but  one  foot  on 
the  car  step,  he  had  become  in  the  eye  of  the  law  a 
passenger.  In  Clark's  Street  Ry.  Accident  Law,  2nd 
ed.  (1904),  Section  3,  it  is  said  that  **a  person  does  not 
have  to  be  actually  on  a  street  car  before  he  becomes 
entitled  to  the  rights  of  a  passenger.  If  a  car  has 
been  stopped  on  being  signalled  and  he  is  in  the  act  of 
getting  aboard  when  the  car  starts,  the  relation  of  car- 
rier and  passenger  is  held  to  be  established. '*  The 
question  of  the  sufficiency  of  the  declaration  was  in- 
volved in  Chi.  Union  Traction  Co.  v.  O'Brien,  117  111. 
App.  183-189,  and  what  is  there  said  on  this  subject  by 
Mr.  Justice  Adams  is  we  think  applicable  in  the  case 
at  bar.  Here,  as  in  that  case,  the  substance  of  the  aver- 
ments in  the  declaration  was  *Hhat  appellee  was  im- 
pliedly invited  to  get  on  the  train  and  was  getting  on 
it  when  the  accident  occurred.  Facts  are  averred  from 
which  the  legal  conclusion  that  appellee  was  a  pas- 
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senger  is  deducible.  We  think  the  declaration  suffi- 
cient to  admit  evidence  showing  that  appellee  was  a 
passenger. ' ' 

The  verdict  is  supported  so  far  as  the  question  of 
negligence  is  concerned  by  evidence  in  plaintiff's  be- 
half. The  conflict  as  to  whether  plaintiff  was  injured 
by  reason  of  the  car  being  suddenly  started  before  he 
could  get  on  or  whether  he  was  trying  to  get  on  while 
the  car  was  moving  must  be  deemed  concluded  by  the 
verdict. 

We  are  unable  to  concur  in  appellant's  contention 
that  the  evidence  relating  to  plaintiff's  injury  by  a 
bullet  was  necessarily  prejudicial  and  find  no  reversible 
error  in  the  admission  of  the  evidence  tending  to  show 
that  a  so-called  splinter  of  bone  came  from  the  wrist 
about  three  years  after  the  injury  'complained  of. 

It  is  urged  however  that  there  was  reversible  error 
in  giving  and  refusing  instructions.  The  first  instruc- 
tion the  refusal  of  which  is  complained  of  would  have 
been  erroneous,  if  given.  A  car  might  be  **  suddenly 
and  violently  started  forward,"  as  the  declaration 
charges,  without  being  put  in  '* rapid  motion,"  as 
stated  by  the  instruction  in  question.  As  to  the  next 
instruction  complained  of,  which  was  given  at  plain- 
tiff's request,  we  have  already  indicated  our  view  that 
the  declaration  sufficiently  stated  facts  from  which  the 
relationship  of  passenger  and  carrier  as  a  matter  of 
law  was  clearly  deducible.  There  is  no  error  there- 
fore in  the  reference  contained  in  that  instruction  to 
'^negligence  as  charged  in  the  declaration."  In  like 
manner  objections  are  urged  to  plaintiff's  instructions 
numbered  2,  3,  6,  7,  8  and  9,  and  the  refusal  of  plain- 
tiff's instruction  Number  35.  Appellant's  brief  and 
argument  contains  more  than  183  printed  pages.  It 
must  suffice  to  say  that  we  have  considered  with  care 
the  objections  urged  in  reference  to  these  instructions 
and  find  no  material  or  reversible  error. 
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It  is  urged  that  the  verdict  and  judgment  of  three 
thousand  dollars  is  excessive.  That  in  our  judgment 
the  jury  were  warranted  by  the  evidence  in  finding 
the  defendant  guilty  of  negligence  causing  injuries  of 
which  the  plaintiff  complains  we  have  above  indicated. 
There  is  evidence  tending  to  show  that  the  plaintiff 
was  confined  to  his  bed  about  four  months  after  the 
accident,  was  then  around  the  house  and  yard  about 
four  or  five  weeks  and  then  went  back  to  work;  that 
for  a  year  he  could  not  lift  a  heavy  load  or  use  a 
shovel'.  The  accident  happened  November  1,  1901. 
Plaintiff  testified  that  until  August  31,  1906,  when  he 
was  again  injured  as  before  stated  in  a  railroad  acci- 
dent, he  felt  fairly  well  and  was  apparently  doing  his 
usual  work  the  greater  part  of  the  time.  His  injuries 
up  to  that  time  were  confined  to  bruises  from  his  fall 
at  the  time  of  the  accident  now  in  question,  except  that 
he  testifies  he  saw  some  traces  of  blood  in  his  sputum 
and  urine  shortly  after  the  accident.  There  is  evi- 
dence in  behalf  of  defendant  tending  to  show  that 
many  of  the  symptoms  complained  of  by  appellant 
were  such  as  might  be  ascribed  to  rheumatism.  Upon 
this  evidence  the  verdict  of  the  jury  fixed  the  amount 
of  damages  at  $3000.  While  if  sitting  as  jurors  we 
might  have  regarded  this  amount  as  excessive,  the 
question  was  clearly  within  the  province  of  the  jury 
to  determine,  and  the  amount  is  not  so  clearly  excess- 
ive as  to  justify  this  court  in  setting  it  aside. 

Finding  no  material  error  in  the  record,  the  judg- 
ment of  the  Circuit  Court  will  be  aflBrmed. 

Affirmed. 
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Gerritt  DeVries,  Administrator,  Appellee,  v.  Chicago, 
Rock  Island  &  Pacific  Railway  Company 

et  aL,  Appellants. 

Gen.  No.  16,093. 

Negligence — obligation  of  railroad  company  to  trespasser  upon  its 
right  of  way.  It  is  the  duty  of  a  railroad  company  to  refrain  from 
wilfully  or  wantonly  injuring  a  trespasser  and  to  use  reasonable  care 
to  avoid  injury  to  a  trespasser  after  such  a  trespasser  is  discovered  to 
be  in  peril. 

Action  in  case.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon'.  Ben  M.  Smith,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1909.  Affirmed.  Opinion,  filei 
February  13,  1912.  Rehearing  denied  February  29,  1912.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Ben  S.  Cable,  Mabcus  L.  Bell,  Knapp  &  Camp- 
bell and  William  Beye,  for  appellants. 

A.  G.  Dicus,  for  appellee. 

Mb.  Pbesiding  Justice  Fbeeman  delivered  the  opin- 
ion of  the  court. 

In  this  action  appellee  seeks  to  recover  for  personal 
injuries  resulting  in  the  death  of  Anna  DeVries.  On 
or  about  August  3,  1907,  she  was  struck  by  a  train 
operated  by  the  Chicago,  Lake  Shore  &  Eastern  Rail- 
way Company  at  or  near  a  point  where  the  tracks  of 
said  railroad  cross  the  Holland  road,  a  public  highway. 
Upon  that  day  Mrs.  DeVries  and  her  daughter  went 
into  Chicago  to  do  shopping.  They  returned  on  a 
train  of  the  Chicago  &  Western  Indiana  railroad,  and 
Mrs.  DeVries  got  off  at  Oakdale  station,  her  daugh- 
ter remaining  on  the  train.  It  was  about  six  o'clock 
P.  M.  and  the  deceased  started  toward  her  home  not 
far  away.  To  shorten  the  distance  apparently  she 
walked  along  the  tracks  used  by  the  Eock  Island  and 
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Lake  Shore  Railroad  Company,  which  cross  the  West- 
ern Indiana  tracks  at  Oakdale  station.  Shortly  there- 
after the  Lake  Shore  train  by  which  the  deceased 
was  struck  approached  the  crossing  at  Oakdale  sta- 
tion from  the  west.  In  the  meantime  deceased  was 
proceeding  eastward  along  the  double  tracks  used 
by  the  Lake  Shore  road,  and  was  approaching  the 
Holland  road  about  half  a  mile  east  of  Oakdale  sta- 
tion. The  Lake  Shore  train  stopped  before  the  Oak- 
dale crossing  and  then  proceeded  on  its  way  eastward. 
The  engineer  and  fireman  of  that  train  testify  that 
the  deceased  was  in  plain  view  ahead  of  them,  going 
eastward  along  the  north  track  with  her  back  toward 
the  approaching  train.  It  is  claimed  that  the  whistle 
had  been  blown  at  the  Oakdale  station  before  crossing 
the  tracks  there,  that  it  was  also  blown  after  crossing 
those  tracks  as  a  signal  for  the  Holland  road  cross- 
ing; that  about  that  time  the  deceased  stepped  in  be- 
tween the  two  tracks  of  the  defendant  and  without 
looking  back  continued  on  her  way  eastward ;  that  the 
deceased  walked  a  short  distance  between  the  two 
tracks  and  then  turned  toward  the  southeast  and 
stepped  on  the  south  or  east-bound  track  on  which 
the  train  was  approaching ;  that  the  engineer  and  fire- 
man thought  from  her  movements  she  was  intending 
to  cross  over  that  southern  or  east-bound  track,  but 
that  just  before  she  reached  the  south  or  outer  rail 
she  turned  to  the  eastward  on  that  track  and  kept  on 
her  way  and  that  at  once  the  engineer  commenced  to 
blow  his  whistle  and  put  on  the  air  brakes,  but  the 
train  almost  immediately  struck  the  deceased  and  in- 
flicted injuries  causing  her  death.  It  appears  her 
home  was  about  three  hundred  feet  east  of  Holland 
road  and  about  the  same  distance  south  of  the  tracks 
of  the  Lake  Shore  road  upon  which  she  had  been 
walking. 

It  is  contended  that  there  was  no  duty  on  the  part 
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-I  I  I  _  -  ^ 

of  the  employes  of  the  railroad  company  to  the  de- 
ceased to  ring  a  bell  or  blow  a  whistle  as  provided 
by  statute,  inasmuch  as  she  was  a  trespasser  on  the 
private  right  of  way  of  the  railroad  company,  and  that 
if,  as  the  jury  found,  she  was  also  on  the  public  high- 
way when  struck,  she  was  not  using  the  highway  for 
crossing  purposes  at  the  time.  *'A  railroad  company 
owes  no  duty  to  a  person  walking  along  its  tracks 
without  its  invitation,  either  expressed  or  implied,  ex- 
cept to  refrain  from  wantonly  or  willfully  injuring  him 
and  to  use  reasonable  care  to  avoid  injury  to  him 
after  he  is  discovered  to  be  in  peril;  and  it  makes  no 
difference  in  that  respect  whether  he  is  a  trespasser, 
a  mere  licensee  or  one  who  is  on  the  tracks  by  mere 
suflferance  without  objection  of  the  company.  •  •  * 
In  either  case  there  is  no  duty  toward  him  except  to 
refrain  from  wantonly  or  willfully  injuring  him."  I. 
C.  E.  B.  Co.  V.  Eicher,  202  111.  556-560. 

In  the  case  at  bar  there  is  testimony  of  the  engi- 
neer and  fireman  tending  to  show  that  they  saw  the 
deceased  on  the  tracks  when  she  was  a  considerable 
distance  in  front,  and  that  she  was  in  plain  view  all 
the  time  until  hit  by  the  engine.  During  all  that  time 
she  was  in  a  position  where  a  momentary  forgetful- 
ness  might  put  her  in  a  place  such  as  she  was  in  when 
struck.  She  did  not  look  back  at  all  before  or  after 
she  stepped  on  the  south  track  in  front  of  the  ap- 
proaching train;  yet  it  was  not,  as  there  is  evidence 
tending  to  show,  until  just  before  she  was  hit  that  the 
engineer  gave  the  short,  sharp  signals  which  indicated 
the  imminence  of  the  danger  which  immediately  there- 
after caused  her  the  loss  of  life.  It  is  said  by  one  wit- 
ness, whose  opportunity  of  seeing  appears  to  have 
been  good,  that  he  saw  the  deceased  take  one  step 
after  he  heard  these  danger  signals  given  just  before 
she  was  struck.  If  the  deceased  failed  to  look  back 
and  was  apparently  oblivious  of  the  danger  rapidly 
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approaching,  and  there  was  a  failure  to  give  such  sig- 
nals of  danger  in  time  to  permit  the  deceased  to  hear 
them  and  get  out  of  the  way,  as  there  is  evidence  tend- 
ing to  show,  it  was  we  think  a  question  for  the  jury 
whether  such  failure  under  the  circumstances  was 
wanton  or  wilful  negligence.  It  is  not  probable  that 
the  train  employes  desired  or  intended  to  strike  the 
deceased,  but  there  is  evidence  which  tends  to  show 
that  they  did  not  awake  to  the  danger  of  doing  so  in 
time  to  prevent  such  result.  Employes  in  charge  of 
powerful  engines  going  at  a  high  rate  of  speed  cannot 
speculate  as  to  whether  one  in  danger  will  or  will  not 
get  out  of  the  way  in  time  to  escape  the  danger.  They 
cannot  neglect  under  such  circumstances  to  give  sig- 
nals such  as  will  be  likely  to  arouse  one  going  on  in 
apparent  unconsciousness.  There  is  evidence  tending 
to  show  and  the  jury  specially  found  that  at  the  time 
the  deceased  was  struck  she  was  on  the  highway  where 
she  was  no  longer  a  trespasser  upon  the  defendant's 
right  of  way.  Whether  so  or  not,  it  was  the  duty  of 
defendant's  employes  *'to  refrain  from  wilfully  or 
wantonly  injuring  her  and  to  use  reasonable  care  to 
avoid  injury  to  her  after  she  was  discovered  to  be  in 
peril."  I.  C.  R.  R.  Co.  v.  Eicher,  supra.  Whether 
or  not  she  was  guilty  of  contributory  negligence  was 
a  question  of  fact  for  the  jury, — ^Winn  v.  C.  C.  C.  &  St. 
L.  Ry.  Co.,  239  111.  132— and  they  have  decided  it 
against  the  defendants'  contention.  We  find  no  error 
in  the  refusal  of  the  trial  court  to  direct  a  verdict  for 
the  defendants. 

We  have  examined  the  instructions  with  reference 
to  which  complaint  is  made,  but  are  of  the  opinion 
that  no  material  error  was  committed  in  that  respect. 
Finding  no  substantial  error  in  the  record,  the  judg- 
ment of  the  Superior  Court  must  be  affirmed. 

Affirmed. 
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Joseph  T.  Wachowski,  Administrator,  Appellee,  v.  Chi- 
cago Ornamental  Iron  Company,  Appellant. 

Oen.  No.  16,038. 

1..  Mastee  and  servant — who  are  fellow  servants.  Servants  of  a 
common  master  yfho  at  the  time  of  an  accident  to  one  of  them  are 
co-operating  in  the  particular  business  in  hand,  are  fellow  servants. 

2.  Contributory  negligence — when  servants  guilty  of.  A  servant 
who  fails  to  employ  instrumentalities  provided  for  his  use  and  neglects 
to  observe  warnings  given  for  his  safety  is  guilty  of  contributory 
negligence  which  will  bar  a  recovery  if  his  method  of  performing  his 
work  directly  contributes  to  his  injury. 

Trespass  on  the  case.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Charles  M.  Walker,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1909.  Eeversed  with  finding  of 
fact.     Opinion  filed  February  13,  1912. 


Fbank  M.  Cox  and  E.  J.  Fellingham,  for  appellant. 

Johnson  &  Belasco,  for  appellee;  Joel  Bakeb,  of 
counsel. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  trespass  on  the  case  commenced 
in  the  Circuit  Court  of  Cook  county  by  Joseph  T. 
Wachowski,  as  administrator  of  the  estate  of  Stanis- 
laus Sikucinski,  deceased,  appellee,  against  Chicago 
Ornamental  Iron  Co.,  appellant  (defendant  below,  and 
hereinafter  called  defendant),  to  recover  damages  for 
the  death  of  said  Sikucinski,  resulting  from  injuries 
sustained  by  him  on  December  10,  1903,  while  in  the 
employ  of  defendant,  engaged  in  constructing  an  iron 
stairway  landing  or  platform  in  the  Railway  Exchange 
building  in  Chicago.    A  jury  trial  resulted  in  a  ver- 
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diet  and  judgment  for  $5,000  in  favor  of  appellee,  from 
which  judgment  this  appeal  is  taken. 

The  declaration  consisted  of  one  count  as  amended, 
and  averred,  in  substance,  that  deceased  was  in  the 
employ  of  defendant  and  was  engaged  in  putting  cer- 
tain iron  work  in  place  on  a  certain  stairway  in  said 
Eailway  Exchange  building  under  the  direction  of  de- 
fendant, that  it  was  the  duty  of  defendant  to  furnish 
deceased  with  a  reasonably  safe  place  to  work,  that 
defendant  negligently  caused  and  permitted  a  certain 
cast  iron  beam,  connected  with  a  certain  other  cast 
iron  beam,  connected  with  the  wall  of  said  building, 
to  be  and  remain  weak,  defective  and  insecure,  which 
defendant  knew  or  could  have  known  by  the  exercise 
of  reasonable  care,  but  of  which  deceased  did  not  have 
notice  or  by  the  exercise  of  reasonable  care  could  not 
have  had  notice,  and  that,  by  reason  of  said  negligence 
of  defendant,  while  deceased  was  upon  said  cast  iron 
beam  by  and  under  the  direction  of  the  defendant,  and 
while  deceased  was  in  the  exercise  of  due  care  for  his 
own  safety,  the  said  beam,  upon  which  deceased  was 
resting,  broke  and  gave  way,  causing  deceased  to  fall 
a  great  distance,  whereby  he  was  injured  and  which 
injuries  caused  his  death. 

From  the  evidence  it  appears,  among  other  things, 
that  on  the  day  mentioned  defendant  had  the  contract 
for,  and  was  erecting,  the  iron  work  for  the  stairways 
and  platform  landings  in  said  building  and  had  been 
so  engaged  for  several  months ;  that  said  iron  work  for 
said  landings  had  been  erected  up  to  the  twelfth  floor 
and  that  the  iron  frame  work  for  the  platform  of  that 
floor,  when  the  accident  occurred,  was  nearly  com- 
pleted ;  that  these  platform  landings  on  each  floor  were 
of  the  same  size  and  similarly  constructed;  that  the 
platform  at  the  twelfth  floor  was  composed  of  six 
cross-bars,  about  twenty  inches  apart  each  from  the 
other,  running  east  and  west,  and  each  fastened  to  the 
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fascia  on  the  sides,  and  between  each  of  these  cross- 
bars was  a  cast  iron  brace  about  twenty  inches  long, 
running  north  and  south  and  extending  from  one  cross- 
bar to  another,  and  to  which  cross-bars  said  braces 
were  attached  by  means  of  matched  lugs  and  bolts; 
that  the  cross-bars  and  braces  were  each  shaped  some- 
thing like  an  ordinary  railroad  rail,  with  the  wide  part 
uppermost  when  in  place,  were  each  about  three  inches 
wide  on  top  and  about  three  and  one-half  inches  high, 
and  each  end  of  each  brace  was  so  formed  that  it  had 
a  lug  which  matched  the  corresponding  lug  projecting 
from  the  side  of  each  cross-bar,  and  in  the  center  of 
each  lug  there  was  a  bolt  hole,  so  that  when  the  cor- 
responding lugs  of  a  cross-bar  and  brace  were  fitted 
together  they  might  be  securely  fastened  by  means  of 
bolts  and  nuts;  that  at  the  time  of  the  accident  the 
deceased, — then  a  man  of  twenty-two  years  of  age, — 
was  sitting  astride  a  brace  between  two  of  the  cross- 
bars on  said  twelfth  floor  platform,  tightening  a  bolt, 
when  a  lug  at  one  end  of  said  brace  broke  where  the 
bolt  went  through,  and  he  fell. 

It  further  appears  from  the  evidence  that  about 
three  or  four  weeks  before  the  accident  deceased  and 
one  Wilhelm  went  together  to  the  building  and  applied 
to  the  foreman  of  defendant,  one  Bahlau,  for  work  and 
were  employed  by  him;  that  for  over  a  year  prior  to 
this  time  Wilhelm  and  deceased  had  been  working  to- 
gether on  the  architectural  iron  work  of  other  build- 
ings and  were  familiar  with  that  kind  of  work;  that 
from  the  time  of  said  employment  by  Bahlau  and  up 
to  the  time  of  the  accident  deceased  and  Wilhelm  had 
frequently  worked  together  and  had  together  built  two 
other  platforms  on  lower  floors  of  the  building;  that 
they  had  worked  together  on  the  twelfth  floor  platform 
the  day  before  the  accident  and  had  it  completed,  ex- 
cept the  tightening  of  some  of  the  bolts,  when  deceased 
fell ;  that  at  that  time  they  were  working  together  on 
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said  platform  alone;  that  while  deceased  was  a 
** helper"  to  Wilhelm  they  together  did  practically  the 
same  kind  of  work,  namely:  putting  in  the  cross-bars 
and  the  braces  and  fastening  them  together;  that  be- 
fore the  accident  defendant  had  furnished  Wilhelm 
and  deceased  suitable  planks,  ropes,  etc.,  with  which 
to  make  an  underneath  scaffold  or  sling  for  them  to 
stand  upon  while  doing  their  work ;  that  they  had  been 
ordered  by  the  foreman  to  make  use  of  such  a  scaffold, 
and  that  they  had  previously  made  use  of  the  same, 
but  that  at  the  time  of  the  accident  deceased  was  not 
using  the  same,  but  was  sitting  astride  of  one  of  the 
braces ;  that  deceased  had  been  warned  more  than  once 
by  other  workmen  who  were  passing  by  not  to  sit  on 
the  braces,  and  was  told  that  he  might  fall,  but  these 
warnings  were  disregarded  by  deceased ;  that  the  brace 
which  broke  was  examined  shortly  after  the  accident, 
that  it  was  then  found  to  be  sound,  with  no  flaw  in  it, 
except  the  broken  lug,  and  that  there  was  a  clean,  fresh 
break  in  the  lug;  that  such  examination  further  dis- 
closed evidences  that  no  bolt  had  been  put  in  and 
through  the  lug  at  the  other  end  of  said  brace  so  as 
to  firmly  attach  it  to  other  cross-bar;  that  Wilhelm, 
who  was  the  only  person  who  was  working  with  de- 
ceased at  the  time  of  the  accident,  testified  that  he  did 
not  know  what  made  the  lug  of  the  brace  break;  that 
Wilhelm  further  testified  that  about  an  hour  before 
the  accident,  while  he  and  deceased  were  engaged  in 
the  work  of  tightening  the  bolts,  he  heard  a  sound  as 
if  a  piece  of  iron  had  cracked,  but  that  he  could  not 
tell  whether  the  sound  came  from  the  brace  which 
afterwards  broke  or  not. 

We  have  been  favored  with  exhaustive  briefs  and 
arguments  by  counsel  of  both  parties,  and  we  have 
carefully  examined  the  record  of  the  case.  Appellee 
seeks  to  sustain  the  verdict  and  judgment  of  the  lower 
court  on  the  theory,  and  so  contends,  that  Wilhelm 


Chicago — Fibst  Distbict — Fe'bruaby,  1912.     339 

Goodhart  v.  Chicago  City  R'y  Co.,  167  HI.  App.  339. 

was  the  vice-principal  of  defendant,  that  he,  as  such 
vice-principal,  knew,  or  should  have  known  by  the 
exercise  of  reasonable  care,  that  the  beam,  or  brace, 
was  weak,  defective  and  insecure,  and  that  deceased, 
at  the  time  of  the  accident,  was  doing  the  work  in  hand 
in  the  particular  manner  as  directed  by  such  vice-prin- 
cipal. To  this  we  cannot  agree.  We  think  the  evi- 
dence shows  that,  at  the  time  of  the  accident,  Wilhelm 
and  deceased  were  co-operating  in  the  particular  busi- 
ness in  hand,  and  were  in  fact  and  in  law  fellow  serv- 
ants; that  the  defendant  was  not  guilty  of  any  negli- 
gence, and  that  the  deceased  was  himself  guilty  of 
iiegligeiice  in  not  making  use  of  the  scaffold  above 
mentioned  in  performing  his  work,  and  in  sitting 
astride  said  brace  after  being  warned  not  to  do  so. 
The  judgment  of  the  lower  court  is  reversed. 

Reversed  with  finding  of  fact. 


Jacob  J.  Goodhart,  Administrator,  Appellant,  v.  Chicago 

City  Railway  Company,  Appellee. 

Oen.  No.  16,066. 

1.  Negligence — when  ordinance  competent.  Held,  that  the  aver- 
ment in  the  declaration  that  the  plaintiff's  intestate  ''was  undertaking 
to  enter  a  vacant  seat  upon  the  east  side  of  said  grip  car/'  taken  in 
connection  with  the  other  averments  of  said  declaration,  was  sufficient 
to  warrant  the  introduction  thereunder  of  an  ordinance  requiring  a 
street  railway  corporation  to  place  a  wire  guard  or  other  suitable  de- 
vice to  prevent  passengers  from  "entering"  cars  from  the  side  of  such 
car  which  is  nearest  to  any  adjoining  street  railway  track. 

2.  Negligence — how  effect  of  violation  of  ordinance  determined. 
Whether  or  not  the  failure  of  a  defendant  to  comply  with  the  require- 
ments of  an  ordinance  was  the  proximate  cause  of  an  injury,  is  a  ques- 
tion of  fact  for  the  jury. 

3.  Insteuctions — when  improperly  withdraws  question  of  negli- 
gence from  jury.     An  instruction  which  withdraws  from  the  jury  the 
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question  of  the  negligence  of  the  defendant  as  distinguished  from  the 
negligence  of  its  employes  is  erroneous. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Ap> 
pellate  Court  at  the  October  term,  1909.  Reversed  and  remanded. 
Opinion  filed  February  13,  1912.    Rehearing  denied  February  29,  1912. 

Kraus,  Alschuleb  &  HoLDEN,  for  appellant. 

James  G.  Condon,  for  appellee ;  Irvin  I.  Livingston, 
of  counsel. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

This  is  an  action  to  recover  damages  for  personal 
injuries,  resulting  in  the  death  of  Max  Jesselson, 
brought  by  Jacob  J.  Goodhart,  administrator  of  the 
estate  of  said  Jesselson,  deceased,  appellant,  against 
the  Chicago  City  Railway  Company,  appellee,  defend- 
ant below,  in  the  Circuit  Court  of  Cook  county.  The 
jury  returned  a  verdict  finding  the  defendant  not 
guilty,  judgment  was  entered  on  the  verdict  and  from 
that  judgment  this  appeal  is  prosecuted. 

On  November  18,  1905,  appellee  was  operating  a 
street  railway  upop  Wabash  avenue  in  the  city  of  Chi- 
cago. There  were  two  parallel  tracks,  running  north 
and  south,  whose  inner  rails  were  about  five  feet  apart. 
At  this  time,  and  for  many  years  prior  thereto,  the 
cars  were  operated  by  means  of  a  cable  running  in  a 
conduit  underneath  the  surface  of  the  ground.  The 
cable  was  taken  hold  of  and  released  by  means  of  a 
mechanism  in  the  front  car,  called  the  grip  car.  The 
grip  car  was  an  open  car  (to  which  was  coupled  one 
or  more  closed  passenger  cars),  and  had  an  enclosed 
alley  extending  through  its  length,  except  for  a  space 
at  each  end  of  the  car,  where  there  was  a  passageway 
across  the  floor  of  the  car.  In  this  enclosed  alleyway 
the  gripman  stood,  and,  by  means  of  levers  which  could 
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be  moved  forward  or  backward,  operated  the  car.  On 
each  side  of  this  alleyway,  and  extending  from  it  to 
the  outside  of  the  car,  were  six  seats,  four  of  which — 
two  in  front  and  two  in  the  rear — were  each  intended 
to  accommodate  two  passengers,  the  remaining  two 
middle  seats  being  intended  to  accommodate  but  one 
passenger.  Upon  each  side  of  the  grip  car,  running 
along  its  length,  was  a  footboard,  from  eight  to  ten 
inches  wide,  which  was  the  only  means  provided  for 
entering  or  leaving  said  car.  Cars  going  north  on 
Wabash  avenue  ran  on  the  east  track,  those  going 
south  on  the  west  track.  Persons  boarding  a  south 
bound  grip  car  from  the  west  side  or  outside,  and  de- 
siring to  enter  a  seat  on  the  east  side  of  the  car,  were 
obliged,  owing  to  the  construction  of  the  car,  to  cross 
over  the  floor  of  said  car  at  either  front  or  rear,  and, 
descending  to  said  footboard,  pass  along  upon  the 
same  to  the  seat  desired.  At  each  seat  there  was  an 
upright  post  running  from  the  floor  to  the  roof  of  the 
car.  The  ends  of  each  seat  along  the  side  of  the  car 
extended  out  over  the  footboard  a  distance  of  four  to 
six  inches,  so  that  in  passing  along  said  footboard  it 
was  necessary  to  swing  the  body  out  past  the  project- 
ing ends  of  the  seats.  Several  months  before  the  acci- 
dent in  question,  which  occurred  on  November  18, 1905, 
appellee  constructed  an  electric  overhead  trolley  over 
these  Wabash  avenue  tracks  and,  in  addition  to  said 
grip  and  closed  passenger  cars,  operated  on  the  tracks 
new  electric  cars,  which  were  considerably  larger  and 
wider  than  said  grip  and  closed  passenger  cars.  The 
distance  between  the  extreme  parts  of  a  grip  car  and 
one  of  these  new  electric  cars,  when  passing  each  other, 
was  somewhere  between  fifteen  and  twenty-three 
inches.  The  distance  was  such  that,  as  testified  by  one 
of  appellee 's  witnesses,  a  person  could,  while  standing 
on  the  east  footboard  of  a  south-bound  grip  car  and 
pushing  his  body  closely  against  the  grip  car,  walk 
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along  said  footboard,  by-  taking  hold  of  one  of  the 
posts  and  reaching  out  for  the  next  one,  without  being 
hit  by  a  passing  new  electric  car,  but  that  it  was  a 
** pretty  risky  thing"  to  do,  because  there  was  not  *^a 
terrible  lot  of  space  there.'* 

About  eight  o'clock  in  the  evening  of  November  18, 
1905,  the  deceased,  carrying  a  bundle,  boarded  the 
west  side  of  a  south-bound  grip  car  on  Wabash  avenue 
at  the  intersection  of  Van  Buren  street,  walked  in  the 
passageway  across  the  front  of  the  grip  car  to  its  east 
side,  and  stepped  down  on  the  east  footboard  of  said 
car  with  the  evident  intention  of  entering  one  of  the 
seats  on  that  side  of  said  car.  The  witnesses  differ  as 
to  whether  he  had  already  seated  himself  on  the  east 
side  of  the  car  and  was  attempting  to  change  his  seat, 
or  was  seeking  a  seat  in  the  first  instance;  but,  how- 
ever this  may  have  been,  while  he  was  moving  along 
on  the  east  footboard,  attempting  to  reach  a  seat,  and 
while  he  was  facing  toward  the  rear  of  the  grip  car, 
with  his  back  to  the  south  and  east,  one  of  the  new 
electric  cars  coming  from  the  south  struck  him  and 
brushed  him  off  said  footboard  down  between  the  cars, 
and  one  of  his  feet  was  severed  from  his  body,  and  he 
subsequently  died  as  a  result  of  the  accident. 

At  the  time  of  the  accident,  there  was  in  force  an 
ordinance  of  the  City  of  Chicago,  as  follows: 

'*1965.  Wire  Guards  on  Inner  Side  of  Cab — 
Penalty.  Every  person  or  corporation  owning, 
operating  or  controlling  any  street  railway  within 
the  City  shall  place  or  cause  to  be  placed  on  all 
open  street  railway  cars,  either  motor,  grip,  elec- 
tric or  passenger  cars,  a  wire  guard  or  other  suitable 
device  to  prevent  passengers  from  entering  or  leaving 
cars  from  the  side  of  such  car  which  is  nearest  to  any 
street  railway  track  adjoining  the  track  upon  which 
such  car  is  being  operated.  Every  such  person  or 
corporation  shall  also  place  a  wire  guard  or  other 
suitable  device  on  the  outside  of  all  such  cars  to  pro- 
tect passengers  from  falling  under  the  wheels.    Any 
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person  or  corporation  violating  any  of  the  provisions 
of  this  section  shall  be  fined  not  less  than  fifty  nor 
more  than  two  hundred  dollars  for  each  offense,  and 
each  day  on  which  any  such  person  or  corporation 
operates  a  street  railway  car  in  violation  of  the  pro- 
visions of  this  section  shall  be  deemed  a  separate  and 
distinct  offense. '* 

The  declaration  consisted  of  seven  counts,  to  which 
the  defendant  pleaded  the  general  issue.  During  the 
trial  an  amended  fourth  count  was  filed,  and  it  was 
ordered  that  the  plea  of  general  issue,  theretofore  filed 
by  the  defendant,  stand  as  a  plea  to  said  amended 
count.  The  amended  count  set  out  the  said  ordinance 
in  haec  verba,  and  averred  in  substance  that  the  de- 
fendant, not  observing  its  duty  under  said  ordinance, 
carelessly  and  negligently  failed  to  comply  therewith, 
in  that  said  grip  car  had  no  wire  guard  or  other  de- 
vice to  prevent  passengers  from  entering  or  leaving 
said  car  from  the  side  which  was  nearest  to  the  ad- 
joining track,  and  that  while  plaintiff's  intestate,  who 
was  then  in  the  exercise  of  ordinary  care  for  his  own 
safety,  was  undertaking  to  enter  ''a  vacant  seaf 
upon  the  east  side  of  said  grip  car,  he  was,  by  reason 
of  the  said  negligence  of  the  defendant,  permitted  and 
caused  to  be  placed  in  a  position  upon  the  car,  where- 
in he  was  struck  by  another  passing  car,  and  was  so 
severely  injured  that  he  died. 

During  the  trial,  plaintiff  offered  in  evidence  the 
said  ordinance,  but  to  its  introduction  defendant  ob- 
jected on  the  ground  that  under  the  pleadings  and 
the  evidence  it  did  not  appear  that  any  non-observ- 
ance of  such  ordinance  in  any  manner  contributed  to 
the  accident,  and  the  ordinance  bv  its  terms  had  no 
application  to  the  deceased  or  to  the  situation  in  which 
he  was  at  and  before  the  time  of  the  accident.  No 
other  objections  to  its  introduction  were  made.  The 
trial  court,  in  the  presence  of  the  jury,  sustained  the 
objections,  and  refused  to  admit  the  ordinance  in  evi- 
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deuce.  At  the  close  of  plaintiff's  evidence,  on  motion 
of  defendant,  the  court  instructed  the  jury  to  disre- 
gard the  amended  fourth  count  of  plaintiff's  declara- 
tion, and  the  trial  proceeded  on  the  remaining  coimts. 

Various  errors  are  urged  by  appellant  as  reasons 
why  the  judgment  should  be  reversed  and  the  cause 
remanded.  It  is  claimed  that  the  trial  court  erred,  (a) 
in  instructing  the  jury  to  disregard  the  amended 
fourth  count  of  the  declaration  and  in  refusing  to 
admit  in  evidence  the  said  ordinance,  and  (b)  in  the 
giving  of  certain  instructions  offered  by  the  defend- 
ant. 

After  a  careful  review  of  the  record  and  the  briefs 
of  opposing  counsel,  we  have  reached  the  conclusion 
that  the  trial  court  erred  in  instructing  the  jury  to 
disregard  said  amended  count  and  in  refusing  to  admit 
said  orijinance  in  evidence.  The  averment  in  the  count 
that  plaintiff's  intestate  ^^was  undertaking  to  enter 
a  vacant  seat  upon  the  east  side  of  said  grip  car," 
taken  in  connection  with  the  other  averments  of  said 
count,  is  sufficient,  we  think,  to  warrant  the  introduc- 
tion thereunder  of  an  ordinance  requiring  a  street 
railway  corporation  to  place  a  wire  guard  or  other 
suitable  device  to  prevent  passengers  from  **  enter- 
ing" cars  from  the  side  of  such  car  which  is  nearest 
to  any  adjoining  street  railway  track.  Entering  a 
vacant  seat  upon  that  side  of  the  car  was,  it  seems  to 
us,  entering  the  car;  and  the  manifest  purpose  of  the 
ordinance  was  to  prevent  accidents  similar  to  the  one 
in  question. 

We  think  the  ordinance  should  have  been  admitted 
in  evidence,  because  no  question  was  raised  but  that 
said  ordinance  was  a  valid  and  reasonable  enactment, 
and  the  evidence  showed  a  failure  on  the  part  of  the 
defendant  to  comply  therewith.  Furthermore,  the  de- 
ceased was  undertaking  to  enter  a  seat  on  the  side  of 
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the  car  required  by  said  ordinance  to  be  guarded  in 
the  manner  prescribed,  and  he  was,  we  think,  within 
the  class  of  persons  which  the  ordinance  was  designed 
to  protect,  and,  in  all  probability,  had  the  provisions 
of  the  ordinance  been  complied  with,  the  accident 
would  not  have  occurred.  But  whether  or  not  the 
failure  of  appellee  to  comply  with  the  requirements 
of  the  ordinance  was  the  proximate  cause  of  the  in- 
jury was  a  question  of  fact  for  the  jury.  Dallemand 
V.  Saalf eldt,  175  111.  310 ;  North  Chicago  St.  By.  Co. 
V.  Dudgeon,  184  111.  477;  True  &  True  Company  v. 
Woda,  201  111.  315 ;  Hayes  v.  Michigan  Central  R.  R. 
Co.,  Ill  U.  S.  228 ;  Heiting  v.  Chicago,  B.  I.  &  P.  Ry. 
Co.,  252  m.  466. 

Among  the  instructions  given  by  the  court  at  the 
request  of  the  defendant  was  the  following  instruc- 
tion: 

''The  court  instructs  you  that  the  relation  of  pas- 
senger and  carrier  does  not  make  the  carrier  an  in- 
surer of  the  absolute  safety  of  the  passenger.  The 
carrier  does  not  guarantee  that  it  will  protect  pas- 
sengers against  remote,  unusual  and  extraordinary 
perils  not  to  be  foreseen  by  the  exercise  of  the  highest 
decree  of  care  consistent  with  the  practical  operation 
of  the  carrier's  railroad.  The  defendant,  the  Chicago 
Citv  Railwav  Companv,  was  not  required  to  exercise 
a  decree  of  care  which  was  not  practicable  in  the  oper- 
ation of  its  business,  and  if  vou  believe  from  the  evi- 
dence that  the  injurv,  resulting  in  the  death  of  the 
nlaintiflF's  intestate,  could  onlv  have  been  prevented 
bv  the  oyorci^jp  of  a  desrree  of  care  and  caution  on  +be 
part  of  the  afreet  railroad  employees  not  reasonablv 
practicable  in  the  operation  of  the  defendarit  Hom- 
nanv's  strept  railroad,  th^n  the  iurv  should  find  the 
(^pfondant,  the  Chicago  Citv  Railway  Company,  not 
gniltv." 

We  think  the  givinar  of  this  instruction  was  erro- 
neous in  that  it  withdrew  from  the  consideration  of 
the  jury  any  of  the  negligence  of  the  defendant  rail- 
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way  company  as  distinguished  from  that  of  its  em- 
ployees in  operating  the  cars. 

In  Chicago  City  py.  Co.  v.  O'Donnell,  114  111.  App. 
359,  this  court  said  (p.  363) : 

''It  is  assigned  for  error  that  the  court  refused  to 
give  for  the  defendant  the  following  instruction:  'The 
court  instructs  the  jury,  as  a  matter  of  law,  that  the 
defendant  was  not  required  to  exercise  toward  the 
plaintiff's  intestate  the  highest  degree  of  care,  but 
the  said  defendant  was  only  required  to  exercise  to- 
ward the  said  plaintiff's  intestate  ordinary  care  at  the 
time  and  place  of  the  accident  in  question,  and  ordi- 
nary care  is  such  as  a  person  of  ordinary  prudence 
would  exercise  under  the  same  or  like  circumstances. 
If  the  jury  believe  from  the  evidence  that  the  def end- 
ant 's  servants  exercised,  at  the  time  and  place  in  ques- 
tion, ordinarv  care  to  avoid  injuring  the  plaintiff's 
intestate,  but  that  nevertheless  the  deceased  was  in- 
jured, then  they  should  find  the  defendant  not  guilty;' 
and  also  instruction  11,  of  substantially  the  same  pur- 
port and  effect.  No  objection  is  perceived  to  these 
refused  instructions,  so  far  as  they  relate  to  and  state 
the  care  the  servants  of  the  defendant  were  bound  to 
exercise  in  running  and  operating  its  cars,  but  each 
instruction  concluded  with  the  direction  to  the  jury,  in 
case  they  found  that  such  care  had  been  exercised,  to 
and  the  evidence  tended  to  prove  not  only  negligence 
find  the  defendant  not  guilty.  The  declaration  charged 
in  the  operation  of  defendant's  car,  but  also  negli- 
srence  in  failing  to  equip  its  car  with  the  fender  re- 
quired htf  the  ordinance.  An  instruction  that  directs 
a  particular  verdict  if  the  jurv  find  certain  facts, 
must  embrace^  all  the  facts  and  conditions  essential 
to  such  a  verdict." 

Because  of  the  views  above  expressed,  it  will  not  be 
necessary  for  us  to  discuss  the  other  points  raised  by 
appellant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Percy  C.  Pickrell,  Apjpellant,  v.  Jehn  McNaughton,  Ap- 
pellee. 

« 

Qen.  No.  16,080. 

Injunctions — when  assessment  of  damages  upon  dissolution  proper. 
Held,  that  the  evidence  in  this  case  justified  the  assessement  of  the 
damages  awarded  upon  the  dissolution  of  the  injunction  which  had 
been  previously  granted. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Julian 
W.  Mack,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1909.    AfBrmed.    Opinion  filed  February  13,  1912. 

Percival  Steele,  for  appellant. 
Julian  C.  Ryer,  for  appellee. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

The  sole  question  involved  in  this  appeal  is  the 
correctness  of  the  decree  of  the  Circuit  Court  of  Cook 
county  in  assessing  damages  to  the  amount  of  $259 
against  the  complainant,  appellant  in  this  court,  be- 
cause of  the  wrongful  issuance  of  a  preliminary  in- 
junction. 

The  Circuit  Court  found,  after  a  full  hearing  upon 
suggestion  of  damages,  that  the  injunction  had  been 
wrongfully  issued,  that,  as  a  matter  of  fact,  the  de- 
fendant had  sustained  damages  in  the  sum  of  nine 
dollars,  which  he  had  been  compelled  to  pay  because 
of  said  wrongful  issuance,  and  which  said  sum  was  a 
necessary,  reasonable  and  fair  expense,  and  that,  as  a 
matter  of  fact,  the  defendant  had  sustained  damages, 
by  reason  of  said  wrongful  issuance,  for  legal  services 
rendered  by  his  solicitor  in  and  about  procuring  the 
dissolution  of  said  injunction,  in  the  further  sum  of 
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$250,  that  being  the  usual,  customary  and  reasonable 
charge  for  such  services  by  solicitors  in  Chicago  at  that 
time. 

The  injunction  was  issued  by  the  court  after  a 
recommendation  of  a  master  in  chancery,  and  enjoined 
the  defendant,  his  agents,  etc.,  from  selling,  encumber- 
ing, etc.,  certain  United  States  patents,  from  attempt- 
ing to  organize  a  certain  corporation  mentioned  in  the 
bill,  and  from  selling  certain  machines  without  fulfill- 
ing the  terms  of  certain  contracts  mentioned  in  said 
bill,  or  until  further  order. 

It  appears  from  the  evidence  that  the  defendant  re- 
sided at  Charlotte,  Michigan ;  that  he  was  served  with 
notice  of  the  issuance  of  the  injunction  at  London, 
Ontario,  and  shortly  thereafter  came  to  Chicago  to 
consult  an  attorney  for  the  purpose  of  procuring,  if 
possible,  the  immediate  dissolution  of  said  injunction 
and  arranging  for  his  defense;  that  he  expended  the 
said  sum  of  nine  dollars  for  car  fare  in  reaching  Chi- 
cago ;  that  he  consulted  with  an  attorney  and  made  an 
arrangement  as  to  fees  to  be  paid  him ;  that  said  attor- 
ney examined  into  the  case,  reviewed  various  docu- 
ments and  papers  relating  thereto,  filed  a  general  and 
special  demurrer  to  the  bill  on  October  31,  1908,  and, 
after  spending  considerable  time  and  labor  during  the 
month  of  November,  on  his  motion  the  injunction  was 
dissolved  on  November  27,  1908 ;  and  that  at  that  time 
said  attorney  prepared  a  statement  of  his  fees  for 
work  done  in  procuring  the  dissolution  of  said  injunc- 
tion, fixing  the  amount  at  $370. 

Upon  examination  of  the  entire  record,  we  are  of 
the  opinion  that  the  decree  of  the  Circuit  Court  was 
proper  and  that  it  should  be  affirmed. 

Decree  affirmed. 
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Julia  O'Donoghue,  Appellee,  v.  City  of  Chicago,  Appellant. 

Gen.  No.  16,109. 

1.  Negligence — when  evidence  does  not  establish  constructive  notice 
of  defective  condition  of  sidewalk.  Held,  under  the  evidence,  that 
notice  of  the  defective  condition  of  the  sidewalk  in  question  had  not 
been  established. 

2.  IKSTRUCTIONS — when  upon  preponderance  of  evidence  erroneous. 
Where  in  determining  the  question  of  where  the  preponderance  lies  it 
is  apparent  that  the  number  of  witnesses  is  a  material  element  it  is 
error  by  instructions  to  ignore  the  question  of  the  number  of  witnesses 
as  bearing  upon  the  question  of  preponderance. 

Kavanagh,  J.,  dissenting. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1909.  Re- 
versed and  remanded.     Opinion  filed  February  13,  1912. 

Edward  J.  Brundage  and  John  R.  Caverly,  for  ap- 
pellant ;  Edward  C.  Fitch,  of  counsel. 

QuiN  O'Brien  and  Lawrence  W.  Potter,  for  ap- 
pellee. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  the  Superior 
Court  of  Cook  county  against  appellant,  City  of  Chi- 
cago, defendant  below  (and  hereinafter  referred  to  as 
defendant),  in  favor  of  appellee,  Julia  O'Donoghue, 
plaintiff  below  (and  hereinafter  referred  to  as  plain- 
tiff), in  an  action  of  trespass  on  the  case  to  recover 
damages  for  injuries  sustained  by  her  as  a  result  of 
falling  on  a  wooden  sidewalk  alleged  to  have  been  de- 
fective. The  accident  occurred  on  the  morning  of 
October  7,  1904,  and  by  reason,  as  it  is  alleged,  of  a 
coal  hole  cover,  in  the  sidewalk  in  front  of  No.  8  In- 
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stitute  Place,  Chicago,  being  defectively  supported 
and  unfastened,  which  tipped  or  turned  up  when  plain- 
tiff stepped  upon  the  same  permitting  her  right  foot 
and  leg  to  go  down  through  the  coal  hole  opening.  The 
jury  returned  a  verdict,  December  17,  1908,  against 
defendant  for  $5,000;  and  subsequently  defendant 
made  a  motion  for  a  new  trial,  and  plaintiff  remitted 
$2,500,  and,  on  February  6, 1909,  judgment  was  entered 
for  $2,500. 

The  principal  errors  assigned  are  that  the  verdict 
is  contrary  to  the  weight  of  the  evidence  and  to  the 
law,  that  the  trial  court  erred  in  giving  the  seventh  in- 
struction requested  by  plaintiff,  and  in  admitting  cer- 
tain testimony  relative  to  plaintiff's  miscarriage,  and 
that  the  damages  awarded  are  excessive  and  the  result 
of  passion  and  prejudice. 

It  appears  from  the  testimony  of  the  plaintiff  that 
on  the  morning  of  October  7,  1904,  she  was  returning 
home  from  church;  that  while  walking  fast  on  a 
wooden  sidewalk  in  front  of  No.  8  Institute  Place,  and 
not  paying  any  particular  attention  to  the  sidewalk, 
she  stepped  on  the  side  of  an  iron  coal  hole  cover,  and 
it  '* jumped  up''  and  hit  her  on  the  cap  of  the-  knee, 
and  her  right  leg  went  down  into  the  coal  hole  as  far 
as  her  hip;  that  she  did  not  see  the  coal  hole  cover 
before  she  came  to  it,  and  does  not  know  whether  the 
cover  was  half  on  the  coal  hole  or  not;  that  she 
screamed  and  three  boys,  who  were  across  the  street 
and  who  had  not  noticed'her  until  she  called  out,  came 
over  to  her  and  helped  her  out  of  the  hole  to  some 
steps,  where  she  sat  a  few  minutes  until  a  Mrs.  Mc- 
Gowan  came  along  and  assisted  her  part  way  to  her 
home;  and  that  prior  to  the  accident  she  frequently 
walked  on  said  sidewalk,  and  never  noticed  anything 
particular  about  it. 

Mrs.  McGowan,  a  witness  for  plaintiff,  testified  that 
on  that  morning  she,  also,  was  coming  from  church, 
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and  when  she  first  saw  plaintiff,  the  latter  was  sitting 
on  some  steps  about  three  or  four  feet  away  from  the 
coal  hole;  that  she  saw  plaintiff ^s  knee  and  it  was 
''all  scratched  up;'*  that  she  assisted  her  as  far  as 
Orleans  street  and  went  on  home;  that  the  sidewalk 
was  not  a  new  sidewalk,  but  was  **kind  of  rickety;" 
that  the  iron  lid  of  the  coal  hole  was  off  and  was  laying 
a  foot  or  two  from  the  hole;  that  the  walk  looked  as 
if  it  had  not  been  swept  up,  was  ''dusty  like,''  and 
small  chips  and  pieces  of  wood  were  lying  around. 

The  three  boys,  who  were  across  the  street,  and  who 
approached  plaintiff,  when  attracted  by  her  calls  for 
assistance,  and  who  helped  plaintiff  up,  were  each  wit- 
nesses for  the  plaintiff,  and  were  tefi,  nine  and  nine 
years  of  age  respectively  at  the  time  of  the  accident. 
0 'Grady,  the  eldest  of  the  three,  testified  that  Dorgan 
and  he  helped  plaintiff  up,  carried  her  as  far  as  the 
steps,  and  then  "got  a  grab  on  her"  and  took  her  to 
an  alley,  50  feet  distant,  when  Mrs.  McGk)wan  came 
along  and  walked  away  with  plaintiff;  that  when  he 
first  went  over  to  help  plaintiff  the  coal  hole  cover 
"was  half  on  and  we  lifted  it  off  to  one  side;"  that 
he  ' '  didn  't  take  any  particular  notice  of  the  coal  hole 
cover,"  (which  was  about  18  inches  in  diameter),  nor 
any  of  the  other  coal  hole  covers ;  that  he  did  not  no- 
tice any  pieces  of  wood  or  dust  on  the  sidewalk;  that 
' '  there  were  no  iron  rings  around  the  coal  hole ; ' '  that 
the  iron  of  the  cover  was  "kind  of  turned  up;"  that 
the  sidewalk  was  "kind  of  rotten;"  that  "around  the 
coal  hole  a  board AV'as  loose  where  the  iron  laid;"  that 
he  had  known  the  condition  of  the  sidewalk,  coal  hole 
and  cover  for  three  months  before  the  accident;  that 
the  boards  were  loose  and  most  of  them  rotten;  that 
during  said  three  months  the  cover  "wasn't  exactly 
down,  there  were  some  rusty  nails,  but  those  didn't 
hold  it  on,"  and  that  during  said  time  all  the  boys 
would  play  tag  around  there.    Mulcahy  testified  that 
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he  was  ''not  sure'*  whether  or  not  there  was  any  iron 
rim  around  the  coal  hole;  that  *'he  can't  remember 
where  the  cover  was,"  nor  did  he  notice  anything 
about  the  cover;  that  the  sidewalk  ''was  not  of  solid 
boards,"  but  that  he  "didn't  notice  much."  Dorgan 
testified  that  before  that  morning  he  "did  not  know 
the  condition  of  the  sidewalk;"  that  when  he  went 
over  there  to  pick  plaintiff  up  "the  cover  was  half 
on  and  half  off"  the  coal  hole;  that  "we  pushed  it 
right  back  on  when  we  took  the  lady  out;"  that  "all 
around  the  coal  hole  the. wood  was  kind  of  rotten." 

Joseph  Schraw,  also  a  witness  for  the  plaintiff,  tes- 
tified he  was  a  carpenter  by  trade ;  that  he  had  lived 
at  No.  1  Institute  Place  for  two  years  prior  to  the 
accident ;  that  he  frequently  walked  on  the  sidewalk  in 
question;  that  the  edge  of  the  wood  was  "pretty  rot- 
ten," and  that  a  majority  of  the  planks  were  rotten, 
but  that  he  never  took  any  particular  notice  of  the 
coal  hole. 

Seven  witnesses  who  frequently  walked  over  the 
sidewalk  testified  for  the  defendant  as  to  the  condition 
thereof  at,  and  prior  to,  the  time  of  the  accident,  and 
all  testified  to  the  effect  that  it  was  in  good  condition 
and  that  they  never  saw  anything  the  matter  with  it. 
Four  of  these  witnesses  testified  that  the  sidewalk  was 
built  with  new  boards  in  the  year  1900,  about  four 
years  before  the  accident.  Several  testified  that  there 
were  no  rotten  boards  or  holes  in  the  sidewalk,  and 
that  the  coal  hole  covers  were  firm,  fitted  close  and  did 
not  move  when  stepped  upon,  that  t]je  public  used  the 
sidewalk  constantly,  and  that  many  children  attending 
a  near-by  school  daily  played  and  romped  over  tho 
sidewalk  and  coal  hole  covers. 

It  is  contended  by  counsel  for  appellant  that  before 
a  city  can  be  held  liable  for  injuries  occasioned  by  a 
defect  in  a  sidewalk,  the  city  must  have  had  either 
actual  or  constructive  notice  of  the  existence  of  such 
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defect  in  time  to  remedy  it  by  the  exercise  of  reason- 
able diligence  before  the  happening  of  the  accident, 
that  in  this  case  it  is  not  claimed  that  the  city  had 
actual  notice  of  any  defect  in  the  sidewalk  or  coal  hole 
cover,  and  that  the  manifest  weight  of  the  evidence 
establishes  conditions  which  rebut  constructive  notice 
to  the  city. 

After  a  careful  review  of  the  entire  record,  we  are 
of  the  opinion  that  the  evidence  does  not  disclose  such 
facts  and  circumstances  as  would  render  the  city 
liable,  under  the  doctrine  of  constructive  notice,  and 
there  is  no  claim  of  actual  notice.  Joliet  v.  Gerber,  21 
111.  App.  622 ;  Sherman  v.  Chicago,  101  111.  App.  312 ; 
Chicago  V.  O'Brien,  128  111.  App.  350;  Chicago  v.  Mur- 
phy, 84  111.  224 ;  Boender  v.  Harvey,  251  111.  228. 

It  is  further  contended  that  the  trial  court  erred  in 
giving  to  the  jury  the  seventh  instruction  on  behalf  of 
the  plaintiff,  which  is  as  follows : 

'*In  determining  upon  which  side  the  preponderance 
of  the  evidence  is,  the  jury  should  take  into  considera- 
tion the  opportunities  of  the  several  witnesses  for 
knowing  the  things  about  which  they  testif  j^,  their  con- 
duct and  demeanor  while  testifying,  their  interest  or 
lack  of  interest,  if  any,  in  the  result  of  the  suit,  the 
probability  or  improbability  of  the  truth  of  their  sev- 
eral statements  in  view  of  all  the  other  evidence,  facts 
and  circumstances  proven  on  the  trial,  and  from  all 
the  circumstances  determine  upon  which  side  is  the 
weight  or  preponderance  of  the  evidence. ' ' 

It  will  be  noticed  that  this  instruction  makes  no  ref- 
erence to  the  number  of  witnesses,  and  in  telling  the 
jury  what  elements  they  are  to  consider  in  determin- 
ing upon  which  side  the  preponderance  of  the  evidence 
lies  it  ignores  the  element  of  the  number  of  witnesses. 
And  in  this  case  it  is  apparent  to  us  that  the  number 
of  witnesses  was  an  important  element.  We  think  the 
giving  of  this  instruction,  under  the  state  of  the  evi- 
dence in  this  case,  was  prejudicial  to  the  defendant. 

Vol.  CLXVII  23 
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and  erroneous.  Chicago  Union  Traction  Company  v. 
Hampe,  228  111.  346,  350;  Elgin,  etc.,  Ry.  Co.  v.  Law- 
lor,  229  111.  621,  630 ;  Sullivan  v.  Sullivan,  139  lU.  App. 
378,  382 ;  Eidem  v.  Chicago,  etc.,  Ry.  Co.,  144  111.  App. 
320,  327 ;  Lyons  v.  Ryerson,  242  111.  409,  417 ;  Thomp- 
son V.  Bering  Coal  Co.,  158  111.  App.  289,  291. 

In  view  of  what  has  been  said,  it  will  be  unnecessary 
for  us  to  discuss  the  other  points  raised  by  appellant. 
For  the  reasons  stated  the  judgment  of  the  Superior 
Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Mr.  Justice  Kavanagh,  dissenting.  I  am  unable  to 
concur  in  the  majority  opinion  upon  the  question  of 
fact  in  this  case.  As  shown  in  the  main  opinion,  the 
iron  cover  in  question  was  loose,  and  the  plaintiff 
stepped  on  it.  Several  witnesses  testify  as  to  defect- 
ive conditions  surrounding  it  at  the  time,  which  might 
well  count  for  its  being  loose;  that  for  three  months 
before,  the  boards  surrounding  the  hole  were  rotten; 
that  they  would  not  hold  a  nail ;  that  there  was  no  iron 
rim  for  the  cover  to  rest  upon.  If  this  testimony  were 
true,  the  finding  of  the  jury  is  absolutely  justified. 

I  am  well  aware  that  in  some  of  the  Appellate 
Courts  in  this  State  there  is  a  recent  tendency  of  de- 
cision which  justifies  the  main  opinion — a  tendency  on 
the  part  of  the  upper  court  not  to  review  for  error, 
but,  as  it  seems  to  me,  to  supervise  the  trial  of  the 
court  below,  and  of  ten,  in  a  way,  belittle  the  effect  of 
the  verdict  of  the  jury.  Such  a  ^-endency,  in  my  opin- 
ion, violates  the  clear  provisions  of  the  established 
law,  and  reflects  upon  the  wisest  establishment  in  our 
judicial  system.  Under  the  law  it  is  assumed,  and 
must  be  assumed,  so  long  as  our  present  system  is 
maintained,  that  the  jury  is  intelligent,  fair  and  hon- 
est; that  the  result  of  its  collective  experience  focused 
upon  matters  within  its  province,  is  better  than  that 
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of  the  trial  judge  and  of  much  greater  value  than  the 
judgment  of  the  Appellate  Court. 

In  the  case  under  consideration,  to  discredit  the 
verdict  is,  in  effect,  to  pass  upon  the  credibility  of  the 
witnesses.  To  disregard  the  testimony  of  three  or  four 
seemingly  disinterested  witnesses,  in  favor  of  seven 
or  eight  opposing  them,  and  to  set  aside  the  solemn 
verdict  of  the  jury,  because  of  giving  more  weight  and 
credit  to  the  seven  or  eight  opposing  witnesses — a  ver- 
dict sanctioned  by  the  judgment  of  the  trial  judge, 
who  also  saw  and  heard  the  witnesses — ^is,  in  my  opin- 
ion, a  dangerous  departure  from  the  established  rules 
of  law. 

Appellate  courts  are  not  organized  to  say  whether 
the  judgment  of  the  court  below,  in  a  suit  at  law,  is 
just;  but  only  to  ascertain  whether  prejudicial  error 
has  been  committed. 

I  am  unable,  therefore,  to  concur  in  the  majority 
opinion. 


John  Dutkowiak,  Appellee,  v.  Jacob  Rodatz,  Appellant. 

Qen.  No.  16,123. 

Verdicts — when  set  aside  with  finding  of  facts.  Where  the  evi- 
dence establishes  that  the  plaintiff  who  was  a  servant  of  the  defendant 
had  assumed  the  risk  which  resulted  in  Jiis  injury  a  judgment  in  his 
favor  will  be  reversed  with  finding  of  facts. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1909.  Re- 
versed with  finding  of  fact.     Opinion  filed  February  13,  1912. 

F.  J.  Canty  and  J.  C.  M.  Clow,  for  appellant. 

B.  M.  Thomas,  for  appellee;  A.  L.  Gettys,  of 
counsel. 
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Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

This  is  an  appeal,  in  an  action  for  personal  injuries, 
from  a  judgment  of  the  Circuit  Court  of  Cook  county, 
against  Jacob  Rodatz,  appellant,  in  favor  of  John 
Dutkowiak,  appellee,  for  $2,000.  The  jury  by  verdict 
assessed  the  damages  at  $4,000,  appellee  remitted  $2,- 
000,  and  the  judgment  followed. 

Appellant  contracted  to  make  excavations  in  the 
ground  for  Pettibone-Mulliken  Company  on  the  prem- 
ises of  that  company  in  Ohicago.  The  proposed  pit 
was  to  be  excavated  immediately  south  of  the  south 
wall  of  the  power  house  of  said  company,  and  was  to 
be  about  eleven  feet  square  and  about  ten  or  eleven 
feet  deep.  The  location  was  such  that  a  vestibule,  or 
shanty,  about  six  feet  square,  which  protected  a  door 
in  the  south  side  of  said  power  house  had  to  be,  and 
was,  torn  down  and  removed.  The  vestibule  had  rest- 
ed on  stone  foundation  walls,  about  four  feet  deep  and 
sixteen  inches  thick,  said  walls  being  about  flush  with 
the  top  of  the  ground.  The  entire  east  foundation  wall 
of  the  vestibule,  and  all  of  the  south  foundation  wall, 
except  a  very  small  portion  at  its  extreme  westerly 
end,  came  within  the  limits  of  the  proposed  pit,  and 
appellant,  in  carrying  out  his  contract,  was  to  remove 
said  east  and  south  foundation  walls,  but  the  west 
foundation  wall  of  this  vestibule,  which  was  six  or 
eight  inches  west  of  the  west  line  of  the  proposed  pit, 
was  to  remain  in  the  ground.  Appellant  employed 
seven  men  to  dig  the  pit,  and  appellee  was  one  of  the 
number,  as  was  John  Reimann,  who  acted  as  foreman. 
As  the  digging  progressed,  all  dirt  that  was  east  of 
said  west  foundation  wall  was  removed  down  to  a  level 
even  with  the  bottom  of  said  wall,  which  was  about 
four  feet  from  the  surface  of  the  ground.  When  this 
level  was  reached  the  men  did  not  continue  to  dig  fur- 
ther down  on  a  line  perpendicular  with  the  east  face 
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of  said  foundation  wall,  but  they  confined  themselves^ 
to  the  real  westerly  limit  of  the  proposed  pit,  and  thus 
a  ledge  or  shelf,  to  the  east  of  the  east  face  of  said' 
wall,  of  about  eight  inches  was  left,  as  the  digging  pro- 
gressed downward,  the  top  of  which  shelf  or  ledge,  was 
on  a  level  with  the  bottom  of  said  wall. 

On  the  afternoon  of  August  18,  1906,  and  when  the 
excavations  had  been  made  to  a  depth  of  from  eight 
to  eleven  feet  below  the  surface  of  the  ground,  and 
while  appellee  was  engaged  in  digging  near  the  west- 
erly boundary  of  said  pit,  the  soil  below  said  founda- 
tion wall  gave  way  and  the  wall  slid,  but  did  not  fall 
over,  into  the  pit,  and  strufck  appellee  on  his  leg, 
breaking  the  same.  With  the  exception  of  about  a  foot 
at  the  surface,  the  soil  consisted  of  hard,  red  or  yel- 
low clay.  All  of  the  men  working  in  the  pit  had  been 
doing  this  kind  of  work  in  Chicago  for  many  years, 
were  experienced  men,  and  well  acquainted  with  the 
nature  and  character  of  the  different  kinds  of  soil. 

The  declaration  consisted  of  four  counts,  the  vari- 
ous averments  of  which  may  be  summarized  as  fol- 
lows: That  plaintiff  was  engaged  as  a  laborer,  to- 
gether with  other  co-laborers,  in  doing  excavating 
work  in  said  pit;  that  defendant  had  a  foreman  in 
charge  of  the  work  and  the  laborers,  including  plain- 
tiff, who  was  not  plaintiff's  fellow  servant;  that  when 
the  excavation  had  reached  a  depth  of  about  six  feet 
below  the  level  of  the  bottom  of  said  foundation  wall 
there  was  great  danger  of  said  wall  caving  in  and  fall- 
ing into  said  excavation,  which  danger  said  foreman 
knew,  or  by  the  exercise  of  ordinary  care  should  have 
known;  that  plaintiff  called  said  foreman's  attention 
to  the  danger  of  said  wall  falling,  but  said  foreman 
negligently  assured  plaintiff  there  was  no  danger,  and 
ordered  plaintiff  to  continue  his  work;  that  plaintiff 
suggested  to  said  foreman  that  said  wall  be  braced  to 
prevent  its  falling,  and  said  foreman  promised  him 
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that  he  would  take  steps  to  insure  the  wall  not  falling, 
and,  if  necessary,  would  prop  up  said  wall,  and 
ordered  plaintiff  to  continue  his  work,  and  which 
promise  said  foreman  negligently  failed  to  keep ;  that 
plaintiff,  relying  on  the  *' superior  knowledge  and 
judgment"  of  the  foreman,  and  not  appreciating  the 
danger  because  of  his  'inexperience,''  and  by  reason 
of  the  promise  of  the  foreman  to  prop  up  the  wall,  and 
by  reason  of  the  command  of  the  foreman,  continued 
his  work ;  and  that,  while  plaintiff  was  so  working,  and 
exercising  ordinary  care  for  his  own  safety,  said  wall 
caved  in  and  fell,  and  injured  plaintiff,  etc. 

On  the  trial,  the  plaintiff  himself  was  the  only  wit- 
ness on  his  behalf  as  to  the  accident,  his  other  three 
witnesses  being  physicians  who  attended  him.  Plain- 
tiff testified  that  he  was  fifty  years  of  age;  that  he 
had  worked  for  appellant  for  fourteen  years,  doing  a 
lot  of  shovelling  and  digging  in  basements  or  trenches 
in  Chicago  in  different  kinds  of  soil;  that  he  com- 
menced digging  in  the  pit  on  Thursday,  and  that  he, 
with  other  laborers,  dug  continuously  during  working 
hours  until  he  was  injured  on  Saturday  afternoon; 
that  on  said  afternoon,  just  after  the  men  had  had 
lunch  and  had  started  to  work,  about  five  minutes  past 
one  o'clock,  the  foreman  came  along,  and  "we  asked 
him  if  it  was  not  dangerous  with  that  wall  up  there, 
and  he  said,  *No,  go  ahead  and  work;'  "  that  the  hole 
was  then  about  eleven  feet  deep  and  the  wall  rested 
on  clay;  that  the  foreman  further  said  that  if  he  saw 
that  the  wall  was  not  able  to  stay  there  he  would  brace 
it  up;  that  plaintiff  continued  digging;  that  Haak,  a 
fellow  laborer,  was  digging  along  side  of  him;  that 
the  foreman  did  not  brace  up  the  wall;  that  about 
twenty-five  minutes  after  one  o'clock  the  wall 
'* slipped"  and  fell  on  plaintiff's  leg  and  broke  it;  that 
when  the  foreman  **told  me  to  go  to  work  after  I 
had  told  him  the  wall  looked  dangerous,  I  don't  know 
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exactly  why  I  went  to  work ; ' '  that  * '  I  didn  't  think  the 
wall  was  going  to  come  down;"  that  the  foreman  did 
not  do  any  digging  that  afternoon  before  plaintiff  got 
hurt;  that  when  we  started  to  dig  Saturday  morning 
the  bottom  of  the  pit  was  then  about  on  a  level  with 
the  bottom  of  this  foundation  wall;  that  when  plain- 
tiff quit  work  Thursday  night  said  foreman  told  him 
to  leave  this  shelf  there  at  the  bottom  of  this  founda- 
tion wall,  but  that  when  he  started  to  dig  on  Saturday 
morning  said  foreman  told  him  to  dig  flush  with  the 
wall,  and  that  he  dug  away  this  shelf  and  that  when 
he  got  hurt  *  *  all  of  that  shelf  had  been  dug  away  and 
the  inside  of  the  wall  and  the  clay  below  it  were  even. ' ' 

At  the  conclusion  of  the  plaintiff's  case,  counsel  for 
appellant  moved  the  court  to  instruct  the  jury  to  find 
him  not  guilty,  which  motion  was  denied,  and  at  the 
conclusion  of  all  the  evidence  this  motion  was  renewed 
and  again  denied,  to  which  rulings  exceptions  were 
taken. 

On  behalf  of  appellant,  the  foreman,  Reimann,  tes- 
tified, as  did  five  laborers  working  in  or  about  the  pit 
at  the  time  of  the  accident.  From  this  testimony  it 
appears  that  at  the  time  of  the  accident  the  foreman 
was  in  the  pit  digging  along  side  of  plaintiff,  and 
Haak,  a  co-laborer  with  plaintiff,  was  digging  on  the 
other  side  of  plaintiff;  that  two  other  laborers  were 
in  the  pit  a  short  distance  away  throwing  the  dirt  into 
wheelbarrows,  and  two  other  laborers  were  engaged 
in  wheeling  the  wheelbarrows.  Reimann  testified  he 
had  been  foreman  for  appellant  for  many  years  and 
was  an  experienced  man  as  to  the  nature  and  char- 
acter of  various  soils,  that  when  he  and  plaintiff  were 
digging,  at  the  time  of  the  accident,  the  soil  all  around 
was  hard,  red  clay,  that  the  said  foundation  wall  was 
solid,  with  no  cracks  in  it,  that  he  at  no  time  ordered 
plaintiff  to  take  down  said  eight  inch  shelf  or  ledge, 
and  that  the  same  had  not  been  taken  down,  and  that  it 
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was  red  clay  and  looked  solid,  that  he  had  examined  the 
soil  and  wall  and  did  not  notice  anything  about  either 
that  indicated  that  the  wall  would  fall,  that  plaintiff  at 
no  time  said  anything  to  him,  or  he  to  plaintiff,  as  to 
danger  of  the  wall  falling,  or  anything  about  propping 
up  the  wall,  nor  did  any  of  the  other  men.  The  other 
five  laborers  all  corroborated  the  foreman  as  to  the  said 
eight  inch  shelf,  or  ledge,  being  there  at  the  time  of 
the  accident ;  all  testify  that  they  at  no  time  said  any- 
thing, nor  did  they  hear  plaintiff  say  anything,  to  said 
foreman  as  to  danger  of  the  said  wall  falling,  and  that 
said  wall,  and  the  clay  underneath  it,  were  not  cracked 
and  appeared  solid. 

The  principal  errors  assigned  are  that  the  trial  court 
erred  in  not  directing  a  verdict  for  appellant  and  in 
overruling  appellant 's  motion  for  a  new  trial,  and  that 
the  verdict  and  judgment  is  contrary  to  the  manifest 
weight  of  the  evidence  and  to  the  law ;  and  counsel  for 
appellant  argues  that  the  evidence  clearly  shows  that 
appellant  was  not  negligent,  and  that  plaintiff  as- 
sumed the  obvious  risk. 

According  to  the  testimony  of  plaintiff,  it  was  five 
minutes  after  one  o'clock  on  the  afternoon  of  the  acci- 
dent, when  plaintiff,  as  he  says,  spoke  to  Beimann 
about  the  wall,  and  it  was  twenty  minutes  later  that 
the  wall  slipped  down;  and  in  the  interim,  plaintiff 
and  the  cu-laborer,  Haak,  were  continuously  digging, 
side  by  side,  in  close  proximity  to  said  wall,  and  other 
co-laborers  were  working  in  the  pit.  The  conditions 
were  constantly  being  changed,  and  partially  by  plain- 
tiff's own  acts,  and  plaintiff  was,  himself,  in  a  position 
to  best  obsen^e  those  changing  conditions.  We  think, 
after  a  careful  review  of  the  record,  that  under  the 
facts  disclosed,  and  the  law  as  stated  in  the  cases  be- 
low cited,  the  trial  court  erred  in  entering  the  judg- 
ment in  this  case,  and  that  the  appellant  was  not  guilty 
of  negligence,  and  that  plaintiff  assumed  the  risk.  Vil- 
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lage  of  Montgomery  v.  Robertson,  229  111.  466,  471-3; 
Elgin,  etc.,  Railway  Co.  v.  Myers,  226  111.  358,  365-7 ; 
Slagle  V.  Village  of  Averyville,  139  111.  App.  423; 
Gunszfsky  v.  Peoples  Gas  Light  &  Coke  Co.,  145  111. 
App.  255,  257-60. 

The  judgment  of  the  Circuit  Court  is,  accordingly, 
reversed. 

Reversed,  with  finding  of  facts. 


John  F.  Devine,  Administrator,  Appellee,  v.  Chicago  City 

Railway  Company,  Appellant. 

Gen.  No.  16,033. 

1.  Negligence — failure  to  discover  person  intending  to  cross  tracks. 
If  a  gripman  fails  to  discover  the  situation  of  a  person  and  his  inten- 
tion to  cross  the  tracks  of  an  approaching  train  immediately  before 
he  is  injured  and  in  time  to  avoid  the  injury  because  of  lack  of  atten- 
tion to  the  operating  of  the  car  the  defendant  will  be  held  liable. 

2.  Damages — effect  of  verdict  of  jury.  Held,  by  the  writer  of  the 
opinion  in  this  case,  that  the  verdict  of  the  jury  as  to  the  amount  of 
the  damages  was  conclusive. 

3.  Trial — when  arguments  of  counsel  will  not  reverse.  It  is  not 
every  improper  argument  which  will  effect  a  reversal.  Courts  are  not 
justified  in  assuming  that  the  mind  of  the  jury  is  of  such  plastic  and 
unreliable  material  as  that  any  unjustified  word  of  debate  will  cause 
the  jury  to  neglect  the  instructions,  abandon  the  evidence  and  dis- 
regard their  oaths. 

4.  Pleading — when  allegation  of  ordinary  care  sufficient  after  ver- 
dict. Held,  that  after  verdict  an  allegation  of  due  care  was  sufficient 
which  allegation  was  to  the  effect  that  at  the  time  of  the  accident  the 
deceased  was  exercising  ''ordinary  care  for  one  of  his  age  and  intel- 
lectual capacity  for  his  own  safety.  *' 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Arthur  H.  Chet- 
laik,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1909.    Affirmed.    Opinion  filed  February  13,  1912. 
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James  G.  Condon  and  C.  LbEoy  Brown,  for  ap- 
pellant. 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Kavanagh  delivered  the  opinion  of  the 
court. 

On  May  17,  1907,  at  about  3:30  o'clock  in  the  after- 
noon, Patrick  Welsh,  a  boy  eight  years  old,  was  struck 
and  killed  by  a  car  of  appellant  on  Wentworth  avenue, 
between  Fifty-fourth  and  Fifty-fifth  streets,  in  the 
city  of  Chicago.  In  the  court  below  his  administrator 
obtained  a  verdict  and  judgment  for  $5,000. 

It  is  urged  as  ground  for  reversal  of  this  judgment, 
first,  that  the  verdict  is  not  supported  by  the  evidence. 
It  is  the  theory  of  appellee  that  deceased  left  the  west 
side  of  Wentworth  avenue  in  an  attempt  to  cross  that 
street ;  that  during  all  the  time,  except  for  a  second  or 
two  before  he  was  struck,  he  was  in  plain  view  of  the 
motorman  who  caused  his  death.  The  appellee  says 
that  the  boy's  passage  across  the  street  was  intercept- 
ed for  a  moment  and  his  attention  absorbed  by  the  ap- 
proach of  a  car  going  south;  that  he  waited  until  this 
car  had  passed  and  then  proceeded  east  across  the 
north  bound  track  until  he  reached  the  east  rail,  where 
he  was  hit  by  a  north  bound  car,  which  came  up  at  un- 
usual speed,  without  bell  ringing  and  without  warning 
of  any  kind.  If  this  theory  be  true  then  the  question 
of  appellant's  negligence  was  clearly  for  the  jury.  In 
Ferryman  v.  Chicago  City  Railway  Company,  242  111. 
269,  it  was  decided  in  a  case  somewhat  similar  that, 
^  *  If  the  gripman  failed  to  discover  the  situation  of  the 
plaintiff  and  his  intention  to  cross  the  tracks  of  the 
approaching  train  immediately  before  he  was  injured, 
and  in  time  to  avoid  the  injury,  because  of  lack  of  at- 
tention to  the  operating  of  the  cars,  the  defendant 
would  be  liable."  To  the  same  effect  is  Railway  Co. 
V.  Tuohy,  196  111.  410,  and  many  other  cases. 
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School  had  just  let  out  in  the  neighborhood.  It  was 
a  time  when  many  children  of  tender  years  were  upon 
the  streets.  Under  such  circumstances  it  was  the  duty 
of  one  operating  a  car  in  the  neighborhood  of  a  school 
to  be  on  the  lookout  for  children,  who,  with  the  na- 
tural heedlessness  of  tender  years  might  find  them- 
selves in  places  of  danger.  It  was  the  theory  of  appel- 
lant, however,  that  instead  of  being  on  the  west  side 
of  the  track  the  deceased,  as  the  car  which  struck  him 
approached,  was  standing  near  the  curb-stone  on  the 
east  side  of  the  street ;  that  when  this  car  came  up  he 
ran  out  into  the  street  with  the  intention  of  ** flipping" 
the  car,  and  while  attempting  to  either  catch  or  board 
the  car  missed  his  hold,  slipped  and  rolled  under  the 
wheels.  Of  course  if  this  theory  were  true  there  would 
be  no  liability. 

The  evidence  of  Thomas  Harnois,  a  boy  of  fourteen, 
substantiates  fully  the  theory  of  appellee.  The  testi- 
mony of  Mrs.  Casper  Godfrey,  an  old  lady  living  near- 
ly opposite  the  place  of  the  accident,  supports  the 
theory  of  appellant.  Four  other  witnesses  who  saw 
the  latter  part  of  the  tragedy  also  testified,  and  while 
perhaps  in  most  particulars  their  evidence  gives 
greater  weight  to  the  theory  of  appellant  than  that  of 
appellee,  yet  this  evidence  cannot  be  said  to  in  all  re- 
spects negative  the  testimony  of  the  Ilarnois  boy.  On 
the  other  hand,  in  some  regards  this  testimony  dis- 
tinctly corroborates  Harnois. 

It  will  serve  no  useful  purpose  to  enter  into  a  crit- 
ical analysis  of  the  evidence.  It  is  sufficient  for  us 
to  point  out  that  there  is  a  sharp  conflict  in  the  testi- 
mony, and  the  decision  of  the  case  must  have  depended 
largely  upon  the  credibility  of  witnesses.  Therefore 
there  would  be  no  justification  in  our  interference 
upon  the  first  count.  Also  we  believe  that  the  verdict 
of  the  jury  as  to  the  amount  of  the  damages  is  conclu- 
sive upon  us  in  this  case. 
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As  a  further  objection  to  the  judgment  it  is  argued 
that  because  of  the  misconduct  of  counsel  during  the 
closing  argument,  the  jury  were  unduly  prejudiced. 
We  are  aware  that  there  is  a  recent  tendency  on  the 
part  of  some  courts  to  unduly  censor  the  arguments 
of  counsel,  and  it  is  assumed  in  these  cases  that  at  the 
first  warm  and  unjustified  word  thrown  out  by  coun- 
sel, in  the  heat  and  enthusiasm  of  the  argument,  that 
the  jurors  will  forget  the  evidence,  the  instructions  of 
the  court  and  the  obligations  of  their  oaths,  and  follow 
instead  the  unguarded  and  perhaps  unjustified  state- 
ment. However  it  should  be  borne  in  mind  that  it  is 
the  presumption  of  law  that  jurors  are  intelligent, 
honest,  fearless  and  just.  Courts  are  not  justified  in 
assuming  that  the  mind  of  the  jury  is  of  such  plastic 
and  unreliable  material  as  to  at  any  unjustified  word 
of  debate  neglect  the  instructions,  abandon  the  evi- 
dence and  disregard  their  oaths.  We  find  no  miscon- 
duct of  counsel  which  would  justify  a  reversal  of  the 
judgment. 

The  declaration  charges  that  at  the  time  of  the  acci«- 
dent  the  deceased  was  exercising  ''ordinary  care  for 
one  of  his  age  and  intellectual  capacity  for  his  own 
safety. ' ' 

In  order  to  justify  a  recovery  it  is  necessary  that 
the  injured  person  should  be  in  the  exercise  of  ordi- 
nary care  for  one  of  his  age,  intellectual  capacity  and 
experience.  Fowler  v.  C.  &  E.  I.  Railroad  Co.,  234 
111.  619;  Lake  Erie  &  Western  Railroad  Company  v. 
Klinkrath,  227  111.  439. 

If  the  objection  made  here  had  been  urged  to  the 
declaration  before  plea,  such  objection  would  have 
been  well  taken,  but  for  appellant  to  have  invited  trial 
upon  the  allegation,  in  its  present  form,  and  to  have 
remained  content  with  the  allegation  until  after  judg- 
ment, precludes  him  from  making  that  objection  now. 
Every  reasonable  intendment  is  now  in  favor  of  the 
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allegation.  Himrod  Coal  Co.  v.  Clark,  197  111.  514; 
P.  C.  C.  &  St.  L.  Ry.  Co.  v.  Eobson,  204  111.  254;  Sar^ 
gent  Co.  V.  Baublis,  215  111.  430. 

We  find  no  error  in  the  record  that  would  justify  a 
reversal  of  the  judgment  of  the  court  below  in  this 
case.    The  judgment  will,  therefore,  be  affirmed. 

Judgment  affirmed. 

Freeman,  P.  J.,  and  Gbidley,  J.  We  concur  in  the 
conclusion  in  this  case,  but  do  not  agree  with  that  por- 
tion of  the  opinion  which  reads  as  follows : 

**Also  we  believe  that  the  verdict  of  the  jury  as  to 
the  amount  of  the  damages  is  conclusive  upon  us  in 
this  case.*' 


Michael  Shea,  Appellee,  v.  Thomas  Elevator  Company, 

Appellant. 

Gen.  No.  16,056. 

1.  Negligence — when  doctrine  res  ipsa  loquitur  does  not  apply. 
Held,  where  the  injury  resulted  from  a  sudden  and  unexpected  lower- 
ing of  a  hoist  such  lowering  being  the  result  of  a  signal,  that  the  doc* 
trine  res  ipsa  loquitur  did  not  apply. 

2.  Amendments  and  jeofails — when  refusal  of  leave  to  file  plea 
denying  ownership  and  operation,  proper.  Held,  that  it  was  not  error 
to  refuse  leave  to  file  such  a  plea  after  three  years  and  five  months 
had  elapsed  from  the  time  when  such  a  plea  might  have  been  inter- 
posed. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Homer  Abbott,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1909.  Reversed  and 
remanded.     Opinion  filed  February  13,  1912. 

Eddy,  Haley  &  Wetten,  for  appellant;  Charles  H. 
Pegler,  of  counsel. 

John  C.  King  and  James  D.  Power,  for  appellee. 
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Mb.  Justice  Kavanagh  delivered  the  opinion  of  the 
court. 

August  11,  1904,  appellee,  with  three  other  work- 
men, was  engaged  on  the  eighth  floor  of  the  Chicago 
Postoffice,  then  in  process  of  construction,  wheeling  on 
wheelbarrows  from  a  freight  elevator,  or  hoist,  ma- 
terial to  be  used  in  the  work  of  construction,  and  after 
the  barrows  had  been  emptied  returning  them  again 
to  the  hoist,  where  they  were  lowered  to  the  basement 
to  be  again  refilled.  The  hoist  was  composed  of  two 
board  platforms,  each  about  SV2  feet  wide  and  perhaps 
6  feet  in  length.  The  platforms  were  so  operated  that 
when  one  of  them  was  in  the  basement  the  other  was 
being  delivered  at  the  floor  where  the  material  was, 
desired.  The  hoist  was  controlled  by  an  electric  mo- 
tor in  the  basement  about  twelve  feet  from  the  shaft. 
For  notice  of  when  to  lower,  the  engineer  in  charge, 
who  was  stationed  at  the  motor,  depended  altogether 
upon  a  bell  located  about  four  feet  away  from  him. 
When  appellee,  or  any  of  the  men  on  the  upper  floors, 
desired  the  hoist  lowered  he  pulled  a  rope  in  the  shaft 
causing  this  bell  to  ring.  The  hoist  responded  quickly 
to  its  lever,  and  the  descent  was  rapid. 

Upon  the  day  in  question  Shea  returned  with  an 
empty  barrow  to  the  hoist,  and  was  in  the  act  of 
placing  it  upon  the  platform  when,  without  any  signal 
from  him  or  from  his  fellow  workmen  upon  the  eighth 
floor,  the  hoist  was  suddenly  and  unexpectedly  low- 
ered, by  reason  of  which  he  lost  his  balance,  fell  to  the 
platform,  where  the  wheelbarrow  coming  after 
dropped  upon  his  head  causing  injuries. 

The  charge  of  the  declaration  upon  which  the  judg- 
ment must  stand  alleges:  ^^That  the  defendants,  by 
their  agents  and  servants  in  that  behalf,  then  and 
there  caused  said  elevator  to  be  suddenly  lowered 
while  the  plaintiff  was  in  the  act  of  wheeling  said 
wheelbarrow  thereon  as  aforesaid,  by  reason  where- 
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of,*'  etc.  The  default  described  by  this  count  has  ref- 
erence to  no  act  shown  by  the  evidence,  unless  it  in- 
cludes the  conduct  of  the  engineer  in  charge  of  the 
motor,  as  he  was  admittedly  the  one  who  caused  the 
hoist  to  be  lowered.  If  he  were  careless  in  lowering 
the  hoist  the  verdict  is  justified.  On  the  other  hand, 
if  there  be  no  evidence  of  neglect  on  his  part,  the  judg- 
ment cannot  be  sustained. 

Appellee  and  three  other  men,  who  were  with  him 
at  the  elevator  on  the  eighth  floor  the  time  the  accident 
happened,  testify  positively  that  no  signal  was  given 
by  either  of  them  for  the  lowering  of  the  hoist.  On 
the  other  hand,  the  engineer  and  four  other  men,  who 
were  in  the  immediate  vicinity  of  the  signal  bell,  swear 
that  the  moment  before  the  hoist  was  lowered  the  sig- 
nal bell  rang  plainly.  If  the  bell  did  actually  ring, 
then  there  was  no  fault  on  the  part  of  the  engineer  in 
acting  as  he  did,  because  it  was  upon  the  signal  and 
this  signal  only  that  he  relied.  Nor  is  his  evidence, 
nor  that  of  the  other  witnesses  who  stood  near  him, 
in  any  way  contradicted,  so  it  must  be  taken  as  proven 
that  the  signal  bell  rang  before  he  acted. 

The  building  was  a  large  one,  containing  many 
workmen,  and  there  were  many  persons  who  might 
have  rung  the  signal  bell  without  defendants  being  to 
blame,  so  we  conclude  there  is  no  evidence  whatever 
of  negligence  in  this  regard  upon  the  part  of  appellant. 
But  it  is  argued  that  the  doctrine  of  res  ipsa  loquitur 
applies  to  the  facts  of  this  case.  We  are  not  of  that 
opinion.  There  is  no  controversy  here  as  to  what 
caused  the  barrow  to  descend.  The  engineer  himself 
testified  that  he,  himself,  lowered  it.  When  the  cause 
of  the  accident  is  not  in  question,  the  doctrine  of  the 
maxim  has  no  application.  The  case  of  Parsons  v. 
Hecla  Iron  Works,  186  Mass.  221,  furnishes  an  apt 
illustration.  In  that  case,  the  plaintiff  was  injured 
by  the  fall  of   certain   staging   caused  by  the  giving 
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away  of  uprights  supporting  it.  ''The  reason  for  the 
uprights  falling  over  was  that  the  braces  had  been 
knocked  off  the  staging ;  and  the  uprights  opposite  the 
second  elevator  well,  which  were  originally  built  close 
to  the  face  of  the  well,  had  been  moved  out  by  some 
one  other  than  defendant's  employes.  *  *  *  The 
cause  of  the  fall  of  the  staging  was  shown  by  the  de- 
fendant, and  does  not  seem  to  have  been  in  dispute. 
Under  these  circumstances  the  rule  of  res  ipsa  loquitur 
is  not  applicable. ' ' 

The  case  of  Illinois  Steel  Co.  v.  Zolnowski,  118  111. 
App.  209,  is  to  the  same  effect,  and  cites  several  cases 
in  support  of  its  conclusion. 

As  the  case  is  to  be  returned  for  retrial  it  is  neces- 
sary for  us  to  determine  the  remaining  important 
question  raised. 

Appellant  urges  that  the  lower  court  erred  in  re- 
fusing it  leave  to  file  additional  pleas  denying  owner- 
ship. The  declaration  was  filed  December  9,  1904. 
Appellant  filed  his  demurrer  to  the  declaration  Decem- 
ber 22, 1904.  It  was  afterwards  demonstrated  that  the 
demurrer  was  not  well  taken  as  to  several  counts, 
among  which  latter  was  the  count  upon  which  the  cases 
finally  went  to  judgment.  In  other  words,  it  turned 
out  that  when  appellant  filed  his  demurrer  to  that  count 
he  should  instead  have  filed  his  plea  denying  owner- 
ship if  he  desired  to  take  advantage  of  such  defense. 
However,  it  was  not  until  May  29, 1908,  that  appellant 
asked  leave  to  file  this  plea  of  non-ownership.  This 
application  then  came  three  years  and  five  months 
after  the  date  when  plaintiff,  in  strict  justice,  was  en- 
titled to  have  it  filed.  To  hold  that  such  leave  should 
have  been  given  after  such  delay,  when  the  facts  sup- 
porting the  plea  were  at  all  times  peculiarly  within  the 
knowledge  of  appellant,  would  be  to  encourage  dila- 
toriness  in  pleading  and  delay  in  the  administration  of 
justice.  The  purpose  of  a  defensive  pleading  is,  first, 
to  make  an  issue ;  second,  to  apprise  the  opposite  party 
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of  the  facts  with  which  he  must  contend.  To  delay  to  ^ 
a  party  this  notice  for  more  than  three  years  after  it 
was  due,  and  after  means  of  information  perhaps  have 
been  lost  or  witnesses  have  disappeared,  does  not  com- 
mend itself  to  a  speedy  and  efficient  administration  of 
justice. 

The  permitting  of  amendments  to  pleadings  and 
filing  of  additional  defenses  is  largely  in  the  discretion  • 
of  the  trial  court.    Cook  v.  Miller,  11  111.  610;  People 
ex  rel.  v.  Chicago  &  A.  E.  Co.,  172  111.  71. 

We,  therefore,  hold  there  was  no  error  in  refusing 
leave  to  file  the  additional  pleas. 

For  the  other  errors  pointed  out  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


QeoTge  A.  Kinney,  Appellee,  v.  Calumet  Publishing  Com- 
pany, Appellant. 

Gen.  No.  16,079. 

Contracts — what  does  not  affect  employment.  A  change  in  the 
duties  required  of  an  employe  in  nowise  affects  the  validity  of  his  con- 
tract prescribing  a  period  of  service. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Willum 
C.  De  Wolf,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1909.  Affirmed.  Opinion  filed  February  13,  1912. 
Rehearing  denied  February  29,  1912. 

Matthews  &  Kimbell,  for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Kavanagh  delivered  the  opinion  of  the 
court. 
George  A.  Kinney  entered  into  a  written  contract 
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with  the  Calumet  Publishing  Company  to  work  for 
them  by  the  year  *^as  superintendent  of  its  mechan- 
ical department,"  and  among  other  considerations  for 
this  labor  the  company  was  to  pay  him  ''a  salary  of 
$1,300  per  annum,  payable  weekly."  The  plaintiff 
went  to  work  under  the  contract,  and  at  the  end  of  the 
first  year  the  contract  was  renewed  for  a  second  year. 
At  the  end  of  the  second  year  the  contract  was  re- 
newed again  for  another  year,  but  then  after  a  month, 
without  any  justifiable  cause  so  far  as  the  record  dis- 
closes, appellee  was  discharged. 

The  judgment  is  for  loss  of  wages  occasioned  by  that 
discharge.  The  objection  to  the  judgment  seems  to  be 
that  during  the  second  year  some  of  the  work  of  the 
appellee  was  changed  by  mutual  agreement.  How 
that  could  invalidate  the  entire  contract,  or  at  least  the 
contract  for  the  third  year,  has  not  been  pointed  out. 
It  appears  that  a  valid  contract  for  services  for  the 
third  year  was  entered  into,  and  the  parties  entered 
upon  its  performance,  and  continued  the  performance 
of  the  contract  for  one  month.  That  the  duties  of 
Kinney  had  been  changed  the  year  before  in  no  way 
affected  his  right  to  wages  for  the  third  year,  and  as 
we  must  assume  that  the  hiring  was  by  the  year,  and 
no  justifiable  cause  being  shown  for  its  termination, 
the  plaintiff  was  entitled  to  recover.  The  proof  as  to 
the  amount  of  damages  sustained  by  him  was  not  con- 
troverted, and  the  judgment  will,  therefore,  be  af- 
firmed. 

Judgment  affirmed. 
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Harry  W.  Treat  et  al.,  Appellants,  v.  The  Merchants  Life 
Association  of  the  United  States,  Appellee. 

Gen.  No.  16,098. 

1.  Judgments — what  essential  to  setting  aside  in  equity.  In  order 
to  Fet  aside  in  equity  a  judgment  at  law  it  must  appear  not  onlj 
that  the  judgment  was  entered  without  authority,  but  also  that  the 
party  against  whom  the  judgment  ran  has  been  deprived  either  of  a 
proper  defense  or  a  just  cause  of  action. 

2.  Laches — when  in  seeking  to  set  aside  judgment  at  law  estab- 
lished. To  permit  an  order  dismissing  an  action  at  law  to  remain  un- 
challenged for  more  than  a  year  and  to  refrain  for  nearly  three  years 
from  seeking  to  have  it  set  aside  establishes  laches  which  will  bar 
relief  in  equity. 

Bill  in  equity.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Albert  C.  Barnes,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1909.  Affirmed.  Opinion  filed 
February  13,  1912.     Behearing  denied  February  29,  1912. 

E.  G.  Lancaster,  for  appellants. 

Babkeb,  Chubch  &  Shepabd,  for  appellee;  William 
T.  Chubch,  of  counsel. 

Mb.  Justice  Kavanagh  delivered  the  opinion  of  the 
court. 

This  appeal  questions  the  correctness  of  a  decree 
and  orders  of  the  Superior  Court  sustaining  several 
demurrers  to  appellants'  bill  in  equity  and  amended 
bills  in  equity,  and  which  dismiss  at  last  the  amended 
bill  for  want  of  equity.  It  is  charged,  among  other 
allegations  of  the  bill,  that  in  August,  1897,  appellants 
began  an  action  in  assumpsit  against  appellee  in  the 
Superior  Court  of  Cook  county.  This  suit  coming  on 
to  trials— at  what  time  is  not  stated — appellants  ob- 
tained a  judgment  for  $6,174.52.  However,  on  reaching 
the  Appellate   Court   this   judgment   was    reversed; 
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thereupon  the  cause  was  taken  to  the  Supreme  Court, 
where  the  judgments  of  both  the  Superior  and  Appel- 
late Courts  were  reversed  and  the  cause  remanded  for 
a  new  trial.  This  is  all  the  information  afforded  by 
the  bill  as  to  the  nature  of  the  controversy.  It  is  no- 
where stated  that  a  just  claim  existed  in  favor  of  the 
plaintiff  against  the  defendant,  or  that  any  claim  or 
right  enforceable  in  law  or  equity  existed  in  favor  of 
the  plaintiff.  The  subject  of  controversy  is  neither 
stated  as  to  fact  nor  shadowed  by  inference. 

On  December  18,  1902,  the  mandate  of  the  Supreme 
Court  was  filed  with  the  Clerk  of  the  Superior  Court, 
reversing  the  case,  and  thereafter  the  cause  rested 
without  anything  being  done  until  February,  1905, 
when,  without  knowledge  of  either  of  the  parties,  one 
of  the  Judges  of  the  Superior  Court  reached  the  case 
during  the  process  of  what  is  known  as  a  first  call,  at 
which  time  the  following  order  was  spread  upon  the 
records:  ''This  cause  being  this  day  called  for  trial, 
and  neither  party  appearing,  it  is  ordered  that  said 
cause  be  and  the  same  is  hereby  dismissed  without  cost 
for  want  of  prosecution." 

On  May  17, 1906,  more  than  a  year  and  three  months 
after,  appellants'  then  attorney  presented  to  the  Su- 
perior Court  a  stipulation  signed  by  a  lawyer,  who, 
as  was  afterwards  proven,  never  in  any  way  repre- 
sented the  appellee,  consenting  that  such  last  order 
be  set  aside.  This  want  of  authority  not  appearing 
on  the  face  of  the  stipulation,  the  court  ordered  the 
case  to  be  reinstated  on  the  docket,  where  it  again  re- 
posed until  September,  1907,  at  which  time  appellee 
had  the  order  of  May  17, 1906,  set  aside  on  the  ground 
that  the  attorney  who  endeavored  to  represent  it  in 
the  stipulation  of  that  date,  had  no  authority  to  so 
stipulate  or  to  then  appear.  The  cause  was  again 
stricken  from  the  calendar  of  the  court  and  perhaps 
again  dismissed,  although  that  is  not  stated.  Appel- 
lants in  their  bill  now  pray  that  the  order  of  February 
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8th  dismissing  the  bill  may  be  corrected,  changed  or 
amended  so  that  said  order  will  state  and  show  said 
suit  at  common  law  was  dismissed  upon  a  preliminary 
call  of  the  calendar  without  notice,  and  was  not  in  fact 
reached  for  trial,  and  that  upon  the  relief  last  herein 
prayed  for  being  granted,  said  order  as  amended  be 
set  aside  and  that  said  suit  at  common  law  be  rein- 
stated upon  the  common  law  docket  of  the  Superior 
Court.  He  avers  that  the  case  never  was  reached  for 
trial,  but  was  called  out  of  its  order  without  notice  to 
or  knowledge  of  the  parties,  and  so,  as  a  matter  of 
fact,  was  dismissed  wrongfully  and  without  authority. 

There  seems  to  us  two  valid  objections  to  the  suffi- 
ciency of  the  bill :  First :  It  no  place  alleges  that  the 
plaintiff  in  the  suit  at  law  had  a  valid  claim  or  just 
cause  of  action  against  the  defendant.  It  has  been 
so  repeatedly  held  that  the  citation  of  authorities  is 
unnecessary  to  support  the  statement,  that,  to  set  aside 
a  judgment  at  law  in  a  proceeding  like  the  present,  it 
must  appear  not  only  that  the  judgment  was  entered 
without  authority,  but  also  that  the  party  against 
whom  the  judgment  ran  has  been  deprived  either  of  a 
proper  defense  or  a  just  cause  of  action. 

Second :  The  appellants,  it  seems  to  us,  were  guilty 
of  undoubted  laches.  For  more  than  a  year  they  per- 
mitted the  order  of  dismissal  to  stand  without  any 
effort  to  have  it  set  aside,  and  it  was  nearly  three 
years  before  they  filed  this  bill. 

If  any  attention  had  been  paid  in  watching  the  prog- 
ress of  the  litigation  in  the  court  below,  or  if  any 
kind  of  reasonable  diligence  had  been  exercised  in  an 
effort  to  have  the  order  set  aside,  such  effort  and  such 
diligence  have  not  been  shown. 

Because  these  two  defects  in  the  bill  go  to  the  com- 
plainants* entire  right  to  recover,  it  is  unnecessary  to 
discuss  the  other  questions  raised  on  this  appeal. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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John  R.  McShane,  Administrator,  Appellee,  v.  Joseph 

Hanreddy  et  al..  Appellants. 

Gen.  No.  16,119. 

1.  Negligence — failure  to  protect  from  falling  material.  Whether 
or  not  the  leaving  of  work  unguarded  and  uncovered  from  falling  ma- 
terial constitutes  negligence  is  a  question  of  fact  for  the  jury. 

2.  Mastee  and  servant — what  essential  to  application  of  doctrine 
of  assumed  risk.  Mere  notice  of  defects  is  not  sufficient  to  charge  a 
servant  with  an  assumed  risk;  he  must  have  knowledge  of  the  danger 
as  well. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Geobge 
A.  DuPUY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1909.  Affirmed  on  remittitur.  Opinion  filed  Febru- 
ary 13,  1912.  Remittitur  filed  February  14,  1912.  Certiorari  denied 
by  Supreme  Court   (making  opinion  final). 

F.  J.  Canty,  E.  E.  Gbay  and  J.  C.  M.  Clow,  for  ap- 
pellants. 

James  C.  McShane,  for  appellee. 

Mb.  Justice  Kavanagh  delivered  the  opinion  of  the 
court. 

On  January  29,  1906,  Thomas  Walsh  was  injured 
while  employed  by  appellants  as  a  workman — appel- 
lants as  contractors  being  at  the  same  time  engaged 
in  excavating  a  large  tunnel  under  Lawrence  avenue 
in  the  city  of  Chicago.  This  tunnel  was  to  be  about 
20  feet  in  diameter,  and  the  manner  of  its  excavating 
was  something  as  follows:  A  hollow  steel  cylinder, 
called  a  shield,  fourteen  feet  long  and  of  about  the 
same  diameter  as  the  proposed  tunnel,  was  divided 
into  nine  holes  or  pockets  by  means  of  two  horizontal 
and  two  vertical  iron  partitions  running  through  it. 
In  these  pockets  the  men  worked,  the  partitions  serving 
as  platforms  and  walls.    The  back  of  the  shield  was 
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open,  but  before  the  night  in  question,  so  long  as  a 
man  stood  on  the  platTorm,  he  was  covered  by  the 
shield.  The  front  edge  or  cutting  edge  of  the  shield 
was  beveled  or  sharpened,  and  this  front  edge,  by 
means  of  hydraulic  *^ jacks,"  was  being  constantly 
pressed  forward  into  the  earth  ahead.  As  the  shield 
was  being  thus  driven  through  the  ground  the  dirt 
rolled  down  into  the  pockets,  and  the  men  stood  in  the 
pockets  shoveling  it  back.  The  work  was  being  car- 
ried on  continuously  by  three  shifts  of  laborers,  who 
worked  eight  hours  each  in  turn.  Usually  each  shift 
was  able  to  make  about  five  feet  of  progress. 

Walsh  went  to  work  that  night  about  eleven  o'clock, 
and  had  worked  a  little  over  an  hour  when  a  round 
ball  of  clay,  or  hard  sand,  fell  out  of  the  roof  just 
ahead  of  the  machine,  and  rolled  into  the  shield  upon 
Walsh  severely  injuring  him. 

Without  entering  into  a  discussion  of  the  evidence  it 
seems  clear  from  the  entire  record,  that  the  reason  for 
the  accident  lay  in  the  fact  that  during  the  day  these 
propelling  hydraulic  '^jacks''  had  become  out  of  order, 
so  that  it  was  impossible  to  keep  the  cutting  edge  of 
the  cylinder  up  into  the  dirt.  When  the  plaintiff  be- 
gun work  there  was  a  considerable  uncovered  space  be- 
tween the  dirt  wall  in  front  and  the  top  of  the  cylinder. 
The  front  wall  slanted  so  that  the  space  was  greatest 
at  the  roof  and  narrowest  at  the  bottom.  During  the 
hour  that  Walsh  worked,  this  space  at  the  bottom  and 
in  the  middle  was  increased  by  reason  of  the  men's 
working  with  picks,  so  that  at  the  time  of  the  accident 
there  was  an  uncovered,  unprotected  roof  in  front  of 
the  cylinder,  which  extended  forward  from  four  to 
six  feet.  It  was  from  this  portion  of  the  unprotected 
roof  that  the  mass  of  clay  fell,  first  striking  the  slant- 
ing side  of  the  wall,  and  then  precipitating  itself  upon 
Walsh. 

Appellants  contend,  first,  that  the  evidence  shows  no 
neglect  upon  their  part.    We  think  the  evidence  clear- 
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ly  demonstrates  the  need  of  some  kind  of  protection 
for  the  workmen  from  falling  material.  Of  necessity 
on  this  night  the  workmen  must  reach  through  the 
space  in  front  to  do  their  picking.  Walsh  testifies,  in- 
deed, that  he  had  one  foot  on  the  bank  in  front  when 
the  mass  of  clay  fell.  It  was  clearly  a  question  for 
the  jury  to  say  whether  or  not,  under  all  the  circum- 
stances, leaving  the  workmen  uncovered  and  impro- 
tected,  as  they  were,  in  view  of  all  the  surroundings, 
constituted  negligence.  Boss  v.  Shanley,  185  111.  390; 
Barnett  v.  Schlapka,  208  111.  426.  But  it  is  urged  that 
if  danger  existed  Walsh,  himself,  was  in  as  good  posi- 
tion to  know  of  it  as  any  one  else,  so  that  he  assumed 
the  risk  of  the  danger.  At  the  time  of  his  hiring  the 
servant  agrees  to  assume  the  risk  of  all  dangers  ordi- 
narily incident  to  the  employment,  and  of  all  dangers 
which  he  afterwards  knows  or  might  have  learned  by 
the  exercise  of  ordinary  care  on  his  own  part.  It  has 
been  repeatedly  held  that  mere  notice  of  a  defect  is 
not  sufficient  to  charge  him  with  an  assumed  risk;  it 
must  be  knowledge  of  danger.  The  question  upon  the 
facts  above  presented  was  squarely  one  for  a  jury  to 
decide,  and  their  decision  under  the  law  of  the  state  is 
final.  But  further  than  this,  before  beginning  work 
that  night  Walsh  noticed  the  space  in  question,  and  it 
is  uncontradicted  that  he  called  the  attention  of  his 
foreman,  Burke,  to  it.  '* Burke  and  I  had  a  talk,'*  he 
says,  ' '  Burke  looked  at  the  heading  and  told  me  to  go 
ahead  and  take  another  foot  down.  I  asked  him  if  it 
was  safe  to  do  that  and  he  said,  'Yes,  go  ahead  and 
take  it  out.'  " 

In  Anderson  Pressed  Brick  Co.  v.  Sobkowiak,  148 
111.  573,  the  Supreme  Court  says:  ''When  an  act  is 
performed  by  a  servant  in  obedience  to  a  conmiand 
from  one  having  authority  to  give  it,  and  the  perform- 
ance of  the  act  is  attendant  with  a  degree  of  danger, 
yet  in  such  case  it  is  not  requisite  that  such  servant 
shall  balance  the  degree  of  danger  and  decide  with  ab- 
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solute  certainty  whether  he  must  do  the  act  or  refrain 
from  it;  and  his  knowledge  of  attendant  danger  will 
not  defeat  his  right  of  recovery  if  in  obeying  the  com- 
mand he  acted  with  that  degree  of  prudence  that  an 
ordinary  man  would  have  done  under  the  circum- 
stances. He  was  not  on  the  same  footing  with  his 
master.  •  *  *  Kelly  had  superior  opportunities  of 
knowing  the  condition  of  the  bank,  and  had  superior 
experience,  and  the  servant  had  the  right  to  assume 
that  the  foreman  would  not  misrepresent  the  probabil- 
ity of  danger  and  order  hinl  into  a  place  dangerous  to 
life  or  limb."  To  the  same  effect  is  Chenoweth  v. 
Burr,  242  111.  312,  and  Kennedy  v.  Swift,  234  III  606, 
and  many  other  cases. 

We  are  also  of  the  opinion,  that  the  instruction  num- 
ber five  complained  of  comes  fairly  within  the  doctrine 
laid  down  by  the  Supreme  Court  in  Anderson  Pressed 
Brick  Co.  v.  Sobkowiak,  supra,  and  that  the  objections 
to  it  are  not  well  taken. 

Concerning  the  damages  proved,  we  are  of  the  opin- 
ion that  they  are  excessive.  In  this  case  in  indicating 
the  amount  of  such  excess  it  is  difficult  to  fix  upon  a 
line  beyond  which  we  would  not  be  infringing  upon  the 
province  of  the  jury,  but  we  feel  that  the  verdict  is 
clearly  $3,000  in  excess  of  what  it  should  have  been. 
If  appellee  shall  remit  $3,000  from  the  judgment  it 
will  be  affirmed,  otherwise  reversed.  We  find  no  error 
in  the  record. 

Affirmed  on  remittitur. 

Remittitur  filed  and  judgment  affirmed  Februarv  14, 
1912. 
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William  H.  Schueler,  for  use  of  Logau  lovesimeoi  Com- 
pany, Appellee,  v.  Chicago,  Indianapolis  & 
Louisville  Railway  Company, 

Gen.  No.  16,129. 

Ck)RPOBATiONS — when  defense  that  foreign  has  not  complied  with 
state  regulations  avaiUible,  If  the  foreign  corporation  suing  as  usee 
is  charged  with  having  failed  to  comply  with  state  regulations  the  de- 
fense is  available  and  will  bar  a  recovery  if  established. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Thomas  *G.  Windes,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1909.  Reversed  and  remanded.  Opinion  filed  February  13,  1912.  Re- 
hearing denied  February  29,  1912. 

Kretzingeb,  Eoonby  &  Kretzingee,  for  appellant. 
Weldon  Webster,  for  appellee. 

Mr.  Justice  Kavanagh  delivered  the  opinion  of  the 
court. 

In  the  city  of  Chicago  on  November  28,  1902,  Wil- 
liam H.  Schueler,  while  in  the  employ  of  appellant, 
made  an  assignment  in  writing  of  his  wages  earned  and 
to  be  earned  to  the  Logan  Investment  Company,  a 
corporation  organized  under  the  laws  of  the  State 
of  Indiana.  Of  this  assignment  the  appellant  Bail- 
way  Company  was  at  once  notified.  Schueler  continued 
in  his  employment  until  $175  was  earned,  which  sum, 
notwithstanding  the  assignment  and  the  notice  thereof, 
appellant  paid  over  to  Schueler.  Thereupon  suit  was 
brought  in  a  justice  court  by  Schueler  for  the  use  of  the 
Logan  Investment  Company  against  the  Railway  Com- 
pany, in  which  suit  a  judgment  was  rendered  against 
the  Railway  Company,  who  thereupon  appealed  to  the 
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Circuit  Court  of  Cook  county,  where  another  trial  was 
had  and  a  judgment  for  $175  was  again  rendered 
against  appellant.  Appellant  now  brings  the  case 
here,  urging  that  the  judgment  should  be  set  aside  be- 
cause of  the  court  below  having  erred  in  the  refusal 
to  admit  certain  testimony.  This  is  the  only  complaint 
made  by  appellant,  and  while  appellee  has  favored  us 
with  argument  upon  several  objections  to  the  judgment 
not  raised  by  the  appellee,  the  decision  of  this  case 
must  depend  solely  upon  the  admissibility  or  inadmis- 
sibility of  the  evidence  in  question. 

The  Railway  Company  attempted  to  show  upon  the 
trial  that  the  Logan  Investment  Company  had  not 
complied  with  the  laws  of  this  state  relating  to  foreign 
corporations,  and  that  therefore  at  the  time  of  the 
taking  of  the  assignment  from  Schueler  it  was  acting 
in  violation  of  the  statute  of  this  state.  In  pursuance 
of  this  attempt  it  called  Weldon  Webster,  a  person 
connected  with  the  management  of  the  corporation  of 
this  state,  and  asked  him : 

*'Q.  Now  after  the  Logan  Investment  Company  ob- 
tained its  charter  from  the  state  of  Indiana,  as  you 
testified  upon  your  cross-examination,  what  steps,  if 
any,  did  you  take,  if  you  know,  to  comply  with  the 
laws  of  this  state,  in  order  to  comply  with  the  laws 
of  this  state,  in  order  to  do  business  in  this  state? 

Objected  to. 

The  Court:  Well,  I  think  this  is  a  prima  facie 
corporation.  Dealing  with  them  as  such,  I  would  hold 
that  it  cannot  be  questioned  by  him.  For  that  reason, 
I  think  the  objection  to  this  line  of  testimony  should 
be  sustained. 

Mr.  Bombaugh:  But  it  is  the  plaintiflF  in  this 
suit,  and  is  not  entitled  to  maintain  this  suit  unless 
it  had  complied  with  the  laws  of  this  state  relating 
to  foreign  corporations. 

The  Court:  This  suit  must  be  considered  sub- 
stantially as  a  suit  by  Schueler.  The  objection  is  sus- 
tained. ' ' 
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From  the  above  questions  and  answers,  as  well  as 
from  the  remarks  of  the  court,  it  sufiBciently  appears 
that  the  purpose  of  the  questions  was  to  show  that 
the  Logan  Investment  Company  had  not  complied  with 
the  laws  of  this  state  regarding  foreign  corporations 
before  beginning  to  transact  business  here. 

It  seems  to  us  that  the  rejection  of  this  evidence 
was  clearly  error.  Assuming,  as  we  must,  that  this 
evidence  if  admitted  would  have  sustained  appellant's 
contention  that  the  Logan  Investment  Company,  when 
making  the  assignment  in  question,  was  acting  in  vie- 
lation  of  the  laws  of  this  state,  then  the  contract  was 
not  merely  an  agreement  that  the  parties  were  not 
obliged  to  execute  by  reason  of  its  infirmity;  the  vice 
went  further.  The  very  act  of  the  assignment  was, 
by  the  Logan  Investment  Company,  a  wilful  violation 
of  a  positive  prohibitive  statute,  and  an  open  infrac- 
tion of  the  law.  It  is  true  that  loan  companies  incor- 
porated in  foreign  states  were  authorized  to  loan 
money  without  compliance  with  the  general  require- 
ments of  the  statutes  concerning  foreign  corporations. 
But  not  all  Ipan  companies  were  so  favored — only 
such  as  were  permitted  to  loan  money  by  virtue  of 
their  original  charters.  No  such  claim,  of  course,  was 
made  for  the  usee  in  this  case.  Nor  is  there  anything 
in  the  record  to  justify  a  finding  that  it  is  a  loan  com- 
pany. So  that,  so  far  as  it  appears,  the  assignment 
which  is  the  basis  of  the  present  suit  was  in  open, 
flagrant  violation  of  law.  The  statute  of  1899,  which 
was  in  force  at  the  time  of  the  assignment  in  question, 
deprived  a  foreign  corporation  which  failed  to  comply 
with  its  provisions  of  all  right  to  bring  suits  in  the 
courts  of  this  state,  and  in  addition  imposed  a  fine  of 
not  less  than  $1,000  for  doing  business  in  violation 
of  its  terms. 

So  in  this  case,  as  it  is  disclosed  by  the  record,  we 
have  the  anomaly  of  an  action  brought  by  a  party  to  an 
assignment  as  the  beneficial  usee,  where  as  a  matter 
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of  law  the  assignment  was  prohibited  by  positive  stat- 
ute, and  the  usee  was  liable  to  a  fine  of  not  less  than 
$1,000  for  being  a  party  to  it  at  all.  To  hold  that  the 
usee  in  such  a  case  can  take  shelter  behind  the  nominal 
plaintiff,  and  so  reap  the  benefit  of  his  misdeed,  is  to 
suppose  an  impotency  in  the  law,  which  does  not  exist, 
and  which  never  has  existed.  Long  ago  Lord  Mans- 
field said  in  Holman  v.  Newland,  Cowper,  417:  **No 
court  will  lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  illegal  or  criminal  act. ' '  That  prin- 
eiple  is  fully  adopted  in  this  state.  Goodrich  v.  Tenny, 
144  111.  430.  When  the  act  is  a  violation  of  a  statute 
or  against  public  morals,  even  one  in  pari  delicto  may 
take  advantage  of  its  infirmity  because,  as  has  often 
been  said,  not  because  he  is  entitled  to  relief,  but  upon 
principles  of  public  policy  and  to  conserve  the  public 
welfare.  Shortall  v.  Fitzsimmons  &  Connell  Co.,  93 
111.  App.  231 ;  Critchfield  v.  Bermudez  Asphalt  Paving 
Co.,   174  111.   466;   Peitsch  v.   Peitsch,  245  111.   454. 

As  was  again  said  by  our  Supreme  Court  concerning 
an  instrument  executed  under  similar  circumstan<3es, 
"The  contract  upon  which  this  suit  was  brought  hav- 
ing been  entered  into  in  this  state,  where  appellant  was 
not  permitted  to  transact  business  in  this  state,  is  in 
violation  of  the  plain  provisions  of  the  statute,  and 
is  therefore  null  and  void,  and  no  action  can  be  main- 
tained thereon  at  any  time,  even  if  the  corporation 
should  at  some  time  after  the  making  of  the  contract 
qualify  itself  to  transact  business  in  this  state  by  a 
compliance  with  our  laws  in  reference  to  foreign  cor- 
porations that  desire  to  engage  in  business  here.'' 
United  Lead  Co.  v.  Elevator  Co.,  222  111.  199. 

In  Wright  V.  Cudahy,  168  111.  86,  it  is  said:  "It 
is  insisted,  however,  that  as  the  illegality  of  the  con- 
tract was  not  set  up  as  a  defense  in  the  answer,  the 
court  could  not  consider  the  evidence  on  that  branch 
of  the  case.  ♦  ♦  ♦  The  parties  could  not,  whether  by 
mistake  or  design,  compel  the  court  to  Adjudicate  upon 
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their  alleged  rights  growing  out  of  a  contract  void  be- 
cause against  public  policy,  or  in  violation  of  public 
law,  by  simple  process  of  narrowing  their  pleadings. 
The  court  itself  had  the  right  to  know  the  nature  of 
the  contract  it  was  called  upon  to  enforce  and  to  deny 
all  relief  when  it  appeared  that  such  contract  was  in 
violation  of  the  law  or  of  public  policy  of  the  state, 
whether  alleged  in  the  pleadings  or  not.  To  hold  other- 
wise would  be  to  subordinate  the  courts  to  the  ingen- 
ious devices  of  men  engaged  in  illegal  and  even  crim- 
inal transactions,  and  compel  them  to  carry  out  in 
the  solemn  forms  of  the  law,  and  by  its  resistless 
power,  transactions  which  the  same  law  had  pro- 
nounced criminal  and  void.'* 

Since,  then,  it  appeared  that  the  Logan  Investment 
Compamy  was  a  foreign  corporation,  doing  business 
within  this  state  at  the  time  of  the  assignment  in 
question,  and  that  the  assignment  itself  was  a  trans- 
action of  the  company  within  this  state, .  it  would  have 
been  a  meritorious  defense  to  the  assignment  for  ap- 
pellant to  show  that  at  the  time  of  its  execution  the 
Investment  Company  was  proceeding  in  direct  viola- 
tion of  our  statutes,  and  incurring  its  penalties. 

The  evidence  offered  was  competent  and  should 
have  been  admitted. 

For  the  error  pointed  out,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Felix  M.  Qimielewicz,  Administrator,  Appellee,  v.  Chi- 
cago Heights  Terminal  Transfer  Railroad 
Company,  Appellant. 

Gen.  No.  16,140. 

1.  Estoppel — when  arises  to  deny  ownership.  A  railroad  company 
cannot  denj  ownership  of  land  where  it  is  asserting  the  existence  of 
its  rights  by  virtue  of  the  very  instruments  which  establish  such  own- 
ership. 

2.  Dedication — what  tends  to  establish.  Entering  upon  a  street 
and  improving  the  same  shows  an  acknowledgment  of  a  grant  and 
an  intention  to  avail  thereof. 

3.  Trespassers — when  person  upon  right  of  way  not.  A  person 
is  not  a  trespasser  upon  the  right  of  way  of  a  railroad  company  if 
the  evidence  fails  to  establish  that  the  railroad  company  bad  superior 
rights  to  the  general  public  upon  the  place  where  its  right  of  way  was 
located. 

4.  Negligence — when  method  of  switching  constitutes.  Held,  that 
whether  under  the  circumstances  of  this  case  it  was  negligence  to  turn 
loose  without  means  of  control,  a  train  or  car  on  a  public  street,  and 
with  no  one  in  front  of  this  moving  train  to  give  warning,  was  a  sub- 
ject to  be  decided  by  the  jury. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  City  Court  of  Chicago  Heights;  the  Hon.  Homer  Abbott, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1909.     Affirmed.     Opinion  filed  February  13,  1912. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
Edward  W.  Everett,  of  counsel. 

.  RocKHOLD  &  Btjsch  and  Lindhout  &  Lindhout,  for 
appellee ;  Frank  A.  Bockhold,  of  counsel. 

Mr.  Justice  Kavanagh  delivered  the  opinion  of  the 
court. 

A  little  after  one  o'clock  on  the  afternoon  of  Sep- 
tember 23,  1908,  Albert  Pawlus,  a  Polish  laborer,  who 
was  then  about  thirty-five  years  of  age,  was  struck 
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and  killed  by  the  cars  belonging  to  appellant  on  what  is 
known  as  Seventeenth  street  in  the  city  of  Chicago 
Heights.  After  a  verdict  against  appellant  for  five 
thousand  dollars  in  the  court  below,  appellee  remitted 
one  thousand  dollars,  and  from  a  judgment  for  four 
thousand  dollars  appellant  comes  to  this  court,  alleg- 
ing many  errors  on  the  trial  below. 

The  Eailroad  Company  claims  first,  that  deceased 
was  a  trespasser;  that  the  right  of  way  upon  which 
its  tracks  were  being  operated  was  in  the  sole  and 
exclusive  possession  of  appellant,  and  while,  as  a  mat- 
ter of  fact,  the  tracks  were  upon  the  premises  known 
as  Seventeenth  street,  the  public  had  no  right  to  either 
walk  along  or  across  these  tracks,  or,  as  we  construe 
the  language  of  the  argument,  to  use  any  portion  of  the 
south  99  feet  of  that  street. 

It  appears  in  evidence  that  in  1891  the  owner  of  the 
land  under  consideration  dedicated  it  to  public  use  by 
proper  plat  and  certificate,  describing  streets,  alleys 
and  all  abutting  lots  and  blocks.  Down  the  center 
of  this  plat  was  a  strip  of  land  marked  *' Seventeenth 
street,"  132  feet  in  width  and  immediately  bounded 
on  either  side  by  regularly  numbered  blocks,  lots  or 
parcels  of  land.  On  this  plat,  in  the  middle  of  Seven- 
teenth street,  ran  a  dotted  line,  above  which  was  let- 
tered in  red  ink,  **  Railway  Rights  Reserved  on  all 
Streets  in  this  Subdivision  South  of  Sixteenth  Street 
in  Section  21. "  This  reservation  included  among  other 
streets  the  street  in  question.  No  particular  railway 
was  designated,  but  at  and  before  the  time  of  the  dedi- 
cation appellant  was  in  possession  of  one  main  track 
running  down  the  length  of  the  street,  and  of  several 
switch  tracks  that  crossed  the  street  on  either  side. 
Urder  what  right  these  tracks  were  first  laid  down, 
by  what  deed,  contract,  grant  or  other  conveyance  ap- 
pellant held  its  interest,  or  as  to  the  length,  extent  or 
nature  of  that  interest,  appellant  has  not  seen  fit  to 
enlighten  the  court  by  proof.    It  has  contented  itself 
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with  an  effort  to  show  that  the  public  made  no  use 
of  the  south  99  feet  of  the  street.  In  doing  so,  indeed, 
it  has  been  also  shown  that  while  the  city  of  Chicago 
Heights  curbed,  paved  and  otherwise  improved  the 
north  33  feet  of  this  street,  it  never,  at  any  time,  made 
improvements  on  the  rest  of  the  street  nor  in  any  way 
disturbed  such  remaining  portion.  On  the  other  hand 
neither  did  the  city  in  any  manner  ever  relinquish  its 
right  to  the  south  99  feet,  but  on  the  contrary,  in  No- 
vember, 1909,  passed  an  ordinance  giving  **  permis- 
sion and  authority"  to  appellant  to  *4ay  down,  con- 
struct, maintain  and  operate  a  railroad  with  one  or 
more  tracks  and  such  switches,  etc.,  as  said  company 
may  deem  necessary  on  and  along  Seventeenth  street, 
except  the  north  33  feet  of  said  street ; ' '  and  while  it  is 
thus  clear  that  the  citv  never  made  use  of  the  south 
side  of  Seventeenth  street,  it  is  equally  clear  that 
neither  did  the  Railroad  Company  make  use  of  said 
portion,  except  for  the  main  track  and  for  the  cross- 
ing of  said  street  with  its  switch  tracks,  to  enter  the 
factory  grounds  which  lined  the  south  side  of  the 
street.  It  is  manifest  that  the  original  dedication  to 
the  public  was  of  the  entire  132  feet  in  width,  subject 
to  any  rights  which  the  Railroad  Company  might  have 
had  at  the  time  of  the  dedication. 

The  appellant  contends  that  this  right  reserved  was 
to  the  exclusive  use  of  the  south  99  feet  of  the  street. 
An  exclusive  use  of  two-thirds  of  the  street  seems  to 
us,  however,  utterly  inconsistent  with  an  idea  of  the 
dedication  of  the  entire  132  feet  to  the  public.  Futher- 
more,  in  this  dedication,  as  we  have  seen,  lots  of  ground 
were  laid  out  on  the  south  side  of  the  street,  which 
could  not  be  reached  in  the  ordinary  course  without 
crossing  the  tracks  in  question. 

Now  it  must  be  assumed,  for  the  purpose  in  this 
case,  that  the  dedicator  at  the  time  of  the  dedication 
owned  the  land  upon  which  the  tracks  lay.  The  certifi- 
cate itself  is  evidence  of  that  fact.    The  quiescence  of 

Vol.  CL.XVII  25 


386  Appellate  Courts  of  Illinois. 

Chmielewicz  v.  R.  R.  Co.,  167  111.  App.  383. 

the  world  in  his  assertion  of  title  tends  to  show  that, 
and  appellant  cannot  deny  his  ownership,  because  in 
the  case  at  bar  it  is  asserting  the  existence  of  its  rights, 
through  the  reservation  in  this  very  grant.  What, 
then,  must  have  been  the  intention  of  the  owner  of  this 
land  at  the  time  of  making  his  grant  to  the  public? 
To  create  a  street,  which  no  one  might  cross,  with 
buildings  on  each  side?  And  this  too,  with  many 
other  streets  dedicated  by  the  same  instrument  lead- 
ing up  into  it,  and  ending  in  front  of  these  factory 
sites?  To  us  such  construction  placed  upon  the  grant 
would  be  inconsistent  and  unwarranted.  The  city  was 
not  obliged,  within  any  given  time,  to  pave  or  improve 
the  entire  width  of  the  street,  in  order  to  show  its 
acceptance  of  the  dedication.  Its  entering  upon  the 
street  in  question  and  improvement  of  such  portion 
as  at  the  time  suited  the  general  need,  so  far  from 
resulting  in  the  relinquishment  of  the  remaining  por- 
tion of  Seventeenth  street,  showed  an  acknowledgment 
of  the  grant  and  an  intention  to  take  advantage  of  it. 

In  the  case  of  Fairbury  v.  Agricultural  Board,  169 
111.  9,  the  Supreme  Court  said:  **The  appeal  concerns 
only  the  portion  obstructed  by  appellant,  and  in  its 
behalf  it  is  argued  that  there  is  only  an  acceptance  of 
those  parts  of  the  alley  where  work  was  done,  putting 
in  culvert  and  tile,  and  filling  the  road,  which  was  on 
another  part.  The  road  was  a  single,  direct  street, 
and  the  public  could  not  be  required  to  make  repairs 
where  not  needed,  for  the  purpose  of  aosepting  the 
whole.  The  acceptance  cannot  be  confined  to  the  par- 
ticular spots  where  the  work  was  done,  and  the  public 
be  deprived  of  the  remainder."  To  the  same  effect 
is  the  decision  in  McDonald  v.  Stark,  176  111.  456.  In 
the  case  of  the  City  v.  Tichenor,  179  111.  97,  the  court 
says:  * 'Unless,  there  is  something  to  show  that  the 
acceptance  was  limited,  and  some  part  of  the  offered 
land  was  rejected,  it  should  be  deemed  as  an  accept- 
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ance  of  the  whole  as  offered. ' '    Augusta  v.  Tyner,  197 
111.  242 ;  Waugh  v.  Leech,  28  111.  288. 

But  suppose  the  evidence  fails  to  show  title  to  this 
portion  of  the  land  in  the  city,  in  what  manner  is  ap- 
pellant relieved  from  liability  under  the  circumstances 
of  this  case?  Deceased  was  a  trespasser  only  in  case 
the  Railroad  Company  had  as  against  him  the  exclusive 
use  of  the  land  covered  by  its  tracks.  As  we  have  said, 
there  is  no  affirmative  direct  evidence  of  the  existence 
of  such  right,  and  the  circumstances  that  on  the  south 
side  of  Seventeenth  street  was  situated  a  line  of  factor- 
ies employing  hundreds  of  men,  and  on  the  north  side 
was  a  line  of  dwellings  and  little  business  houses,  and 
that  it  was  necessary  for  the  full  enjoyment  and  use  of 
these  factories  and  houses  that  the  occupants  might 
be  able  to  cross  the  street,  and  that  this  could  not  be 
done  without  ^^rossing  the  railroad  tracks,  tend  strong- 
ly against  the  claim  of  appellant.  Suppose  the  city 
failed  to  accept  the  dedication  of  the  street  through 
its  full  width  as  contended,  even  this  would  not  deprive 
the  street  of  its  public  character  through  said  entire 
width,  according  to  the  terms  of  the  dedication;  for, 
as  was  said  in  the  case  of  Earll  v.  The  City  of  Chicago, 
136  HI.  277,  285 :  **If  the  owner  of  land  exhibits  a  map 
or  plan  of  a  town  or  addition  platted  thereon,  and  on 
which  a  street  is  defined,  and  sells  lots  abutting  on  said 
street,  and  with  a  clear  reference  to  the  plat  exhibited, 
then  the  purchasers  of  such  lots  have  a  right  to  have 
that  street  remain  open  forever.  And  such  right  is  not 
a  mere  right  that  the  purchaser  shall  use  the  street, 
but  it  is  a  right  vesting  in  the  purchaser  that  all  per- 
sons may  use  it;  *  *  *  that  the  public  street  indicated 
on  the  plat  shall  be  open  forever  to  the  use  of  the 
public  as  a  public  highway."  In  Zearing  v.  Raber, 
74  111.  409,  it  was  said,  *'It  is  unimportant  whether  the 
public  have  so  far  accepted  the  dedication  as  to  be 
bound  to  keep  the  street  in  repair,  since  the  question 
involved  is  simply  one  of  private  right."    And  it  was 
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there  held  that  abutting  lot  owners  were  unaffected  in 
their  right  to  have  a  dedicated  highway  kept  open  by 
any  waiver  on  the  part  of  the  municipality.  So  in  this 
case,  if  the  entire  132  feet  were  originally  dedicated  as 
a  street,  the  public,  its  claim  flowing  through  the  vested 
right  of  the  abutting  lot  owners,  was  justified  in  treat- 
ing the  street  in  question  as  a  public  highway  through 
its  entire  width,  irrespective  of  any  waiver  on  the  part 
of  the  city  of  Chicago  Heights.  It  is  claimed  that  ap- 
pellant paid  taxes  upon  the  street  in  question.  Conced- 
ing this  to  be  true,  such  a  fact  is  fart  from  conclusive 
as  to  appellant's  right.  Concerning  the  pajonent  of 
taxes  in  cases  of  this  character,  the  Supreme  Court  in 
Ottawa  V.  Yentzer,  160  111.  509,  says:  **It  is,  however, 
under  most  circumstances  a  matter  of  but  small  pro- 
bative force,  and  if  the  land  in  fact  is  dedicated  to  the 
public  as  a  highway,  the  fact  that  it  has  been  taxed 
will  not  prevent  the  public  from  claiming  the  use  of 
such  land  as  a  public  road."  See,  plso,  North  Chilli- 
cothe  V.  Barr,  185  111.  322. 

We  are  unable  therefore  to  agree  with  appellant  that 
as  a  matter  of  law  it  has  been  proven  that  the  Railroad 
Company  had  any  right  in  the  street  superior  to  the 
rights  of  the  general  public,  and  we  therefore  conclude 
that  the  court  below  would  not  have  been  justified  in 
assuming,  as  a  matter  of  law,  that  the  deceased  at  the 
time  of  the  accident  was  a  trespasser. 

At  a  point  on  the  track  just  opposite  the  line  of  a 
street  called  Shields  avenue  which  runs  into  this  Seven- 
teenth Street,  and  on  the  south  side  of  the  railroad 
track,  a  switch  is  located  from  which,  in  a  broad  curv^e, 
a  side  track  swung  toward  the  south  and  east,  extend- 
ing across  the  street  and  into  the  factory  property 
on  the  south  side  of  the  street.  About  137  feet  east 
further  along  this  main  track,  and  on  the  opposite  side 
from  the  first  switch,  was  another  switch  controlling 
another  side  track  that  curved  in  an  opposite  direction 
from  the  first;  that  is,  it  curved  away  from  the  north 
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side  of  the  track  toward  the  north  and  west  and  across 
the  narrow  paved  portion  of  the  street.  In  other 
words,  these  tracks  ran  away  from  each  other  in  op- 
posite directions;  one  on  the  south  side  of  the  main 
track  and  extending  to  the  south  and  east,  and  the 
other  on  the  north  side  of  the  main  track  extending 
to  the  north  and  west.  Upon  this  curved  switch  track 
extending  to  the  south  and  east,  at  the  time  of  the  ac- 
cident, it  happened  that  a  '* string  of  box  cars"  stood, 
shutting  off  objects  on  the  main  track  from  the  view 
of  any  one  who  happened  to  be  approaching  Shields 
avenue  from  the  south.  While  matters  were  thus  sit- 
uated a  switching  crew  of  appellant  was  engaged  in 
shifting  cars  about  on  the  main  track.  The  engine 
had  just  pushed  eight  or  nine  cars  up  a  slight  declivity 
toward  the  east,  and  then  detaching  itself,  ran  back, 
passing  through  the  first  switch,  turning  onto  the  north 
switch  track  to  let  the  detached  cars  come  on  down 
the  track  and  pass  the  switch.  The  engine  stopped 
on  the  said  track  about  opposite  Shields  avenue,  and 
nearly  alongside  the  first  switch,  which  held  this  long 
curved  line  of  standing  cars  that  stretched  to  the  south 
and  east.  Meantime,  the  eight  or  nine  cars  which  had 
been  thus  pushed  east  up  the  main  track  begun  of  their 
own  momentum  to  return  west,  down  the  main  track ; 
in  other  words  the  crew  was  making  what  is  known 
as  a  flying  switch.  Now  these  cars  thus  descending 
would  be  in  plain  view  of  anv  one  approaching  the 
track  frojn  the  north,  but  probably  would  be  concealed 
by  this  line  of  standing  freight  cars  from  any  one 
approaching  the  track  from  the  south.  All  the  time 
these  cars  were  moving,  the  engine  stood  by  the  first 
switch,  its  bell  ringing  and  some  steam  escaping. 

There  is  a  conflict  in  the  testimony  concerning  the 
make  up  of  the  train  of  cars  which  was  being  switched. 
However,  it  is  conceded  that  the  first  car  was  a  gon- 
dola or  flat  car,  loaded  probably  with  sand,  and  that 


390  Appellate  Coubts  of  Illinois. 

Chmielewicz  v.  B.  B.  Co.,  167  111.  App.  383. 

II  I  I  I  I      I  I  ■  !■  I  IIIB  II     ■      ■  I  II  I  ■  —  -  " 

no  one  was  upon  that  car.  Certain  witnesses  say  no 
one  was  upon  either  of  these  moving  cars.  Others  say 
the  witness  Schroeder  was  upon  one  of  the  cars,  but 
disagree  as  to  which  one  of  the  cars  he  was  located 
upon.  Schroder  himself  testifies  that  as  the  cars  came 
down,  he  was  sitting  upon  the  rear  end  of  the  second 
car;  that  he  was  facing  north,  his  legs  hanging  over. 
Concerning  this  manner  of  switching  cars,  it  was  said 
by  the  Supreme  Court  of  this  state,  in  I.  C.  B.  E.  Co. 
V.  Hammer,  72  111.  347 : 

**0n  the  other  hand  all  know  that  a  flying  switch, 
passing  on  a  track  without  an  engine  attached,  or  a 
bell  ringing,  or  a  whistle  sounding,  is  and  must,  from 
the  very  nature  of  things,  be  more  dangerous  to  life 
than  a  switch  with  engine  attached,  with  the  usual 
signals  being  sounded.  The  object  of  having  a  bell 
rung  or  a  whistle  sounded  at  road  crossings  and  places 
where  there  is  danger  of  collisions  is  wholly  defeated 
by  the  use  of  this  mode  of  switching,  and,  when  em- 
ployed, it  necessarily  implies  negligence  on  the  part 
of  the  company." 

Again  in  the  case  of  C.  R.  I.  &  P.  Ry.  Co.  v.  Dignan, 
56  111.  487,  the  court  says : 

*'We  have  no  doubt  as  to  the  negligence  of  the  de- 
fendants. Every  person  who  has  had  frequent  oc- 
casion to  visit  the  grounds  of  a  railway  company  where 
freight  trains  are  made  up,  must  have  observed  how 
noiselessly  one  or  two  empty  freight  cars  will  move 
along  the  track  after  having  been  uncoupled  from  the 
locomotive  or  from  the  main  body  of  the  train,  and 
what  a  distance  they  will  pass  over  by  their  own  mo- 
mentum. That  it  is  negligence  to  set  a  car  or  a  couple 
of  cars  in  motion,  and,  after  giving  them  a  momentum 
that  will  carrv  them  onward  at  the  rate  of  three  or 
four  miles  an  hour,  to  disconnect  them  of  all  controlling 
power,  and  allow  them  to  move  along  where  workmen 
are  engaged,  with  their  attention  absorbed  by  their 
emplojTiient,  and  where  persons  are  constantly  passing 
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to  and  fro,  with  no  one  on  the  cars  to  apply  a  brake 
or  sound  an  alarm — that  this,  we  say,  is  negligence,  is 
a  proposition  which  cannot  well  be  denied.  The  sense 
of  hearing  alone  will  give  warning  of  the  approach  of 
an  ordinary  train,  but  one  of  these  cars,  thus  set  in 
motion,  gives  to  the  ear  no  token  of  its  approach,  and 
it  is  undoubtedly  true  that  many  a  life  has  been  de- 
stroyed, and  many  a  limb  crushed,  by  agencies  sub- 
stantially like  those  disclosed  by  this  record.  The 
plaintiff  offered  in  evidence  various  rules  of  the  com- 
pany, one  of  which  expressly  forbids  what  are  called 
*  flying  switches.'  The  mode  of  switching  adopted  in 
the  present  case,  it  appears  by  the  evidence,  was  not 
what  is  technically  called  a  *  flying  switch, '  but  it  seems 
to  us  to  possess  substantially  the  same  elements  of 
danger.  In  this  case,  as  in  the  flying  switch,  cars  are 
left  to  pursue  their  own  way  along  the  rail,  with  no 
person  to  control  or  check  their  course  or  to  give  warn- 
ing of  their  approach,  and  with  a  speed  which,  though 
slow,  is  the  more  noiseless  for  being  slow,  and  is  still 
sufficient  to  prostrate  whatever  persons  the  cars  may 
strike. ' ' 

So  we  also  conclude  that,  whether  under  the  circum- 
stances of  the  present  case  it  was  negligence  to  turn 
loose  without  means  of  control  a  train  of  cars  on  a 
public  street,  and  with  no  one  in  front  of  this  mov- 
ing train  to  give  warning,  was  clearly  a  subject  to 
be  decided  by  the  jury. 

Upon  the  objection  that  Pawlus  was  himself  guilty 
of  contributory  negligence,  there  is  a  sharp  conflict  in 
the  testimony.  If,  as  we  have  shown,  deceased  ap- 
proached from  the  south,  these  moving  cars  might 
easily  have  been  hidden  from  his  sight  until  he  was 
within  a  few  feet  of  the  track,  and  then  directly  in 
front  of  him  stood  the  engine,  ringing  its  bell  and 
seemingly  ready  to  start  moving —circumstance  well 
calculated  to  divert  and  absorb  for  the  moment  the 
attention  of  one  about  to  pass.    In  such  case  the  trial 
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court  would  not  have  been  justified  in  passing  upon 
the  question  as  a  matter  of  law.  If,  however,  Pawlus 
approached  the  tracks  from  the  north,  there  would 
have  been  no  obstruction  of  his  view  and  little  excuse 
for  his  going  upon  the  track  in  front  of  the  train  in 
question.  Five  witnesses,  seemingly  disinterested, 
testified  to  facts  proving  that  Pawlus  approached  from 
the  south.  The  evidence  of  seven  witnesses,  on  the 
other  hand,  tend  to  show  that  he  came  from  the  north 
side  of  the  street.  The  decision  on  that  question  de- 
pended altogether  upon  the  credit  that  should  be  ac- 
corded the  different  witnesses.  The  matter  of  the 
credibility  of  witnesses,  whenever  a  subject  for  this 
court,  is  only  so  under  extraordinary  circumstances, 
and  never  in  a  case  like  the  present,  and  upon  this,  as 
upon  the  question  of  appellant's  negligence  we  have 
no  right  to  interfere  with  the  verdict. 

The  amount  of  the  verdict  in  this  case  is  also  con- 
trolled by  the  decision  of  the  jury.  Pawlus  left  surviv- 
ing him  a  mother,  to  whom  he  monthly  sent  remitt- 
ances, and  also  a  sister.  It  cannot  be  said,  as  a  matter 
of  law,  that  the  life  of  a  son,  who  might  be  depended 
upon  in  an  emergency,  and  who  was  a  constant  help, 
was  of  pecuniary  worth,  to  a  mother  and  to  his  estate, 
less  than  $4,000. 

We  have  examined  with  care  the  other  objections  to 
the  instructions  and  to  the  rejection  of  evidence,  and 
we  find  no  substantial  error  in  the  record.  The  judg- 
ment will  therefore  be  affirmed. 

Judgment  affirmed. 
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Aleck  Lisseck,  Defendant  in  Error,  v.  Christ  Anderson, 

Plaintiff  in  Error. 

Gen.  No.  16,173. 

Malicious  prosecution — what  essential  to  recover  in  action  for.  In 
actions  of  this  character  to  be  successful  the  plaintiff  must  establish 
by  a  preponderance  of  the  evidence  that  the  defendant  acted  without 
reasonable  cause  and  was  actuated  by  malice. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzie  Cle- 
LAND,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.  Reversed  with  a  finding  of  fact.  Opinion  filed 
February  20,  1912. 

Alden,  Latham  &  Young,  for  plaintiff  in  error; 
Charles  Martin,  of  counsel. 

George  B.  Cohen  and  John  D.  Clancy,  for  defend- 
ant in  efror. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  case  is  before  us  upon  a  writ  of  error  to  re- 
verse a  judgment  of  the  Municipal  Court  of  Chicago  in 
favor  of  Aleck  Lisseck,  defendant  in  error  here,  against 
Clirist  Anderson,  plaintiff  in  error.  The  cause  was  one 
of  the  fourth  class,  and  was  tried  by  a  court  without 
a  jury.  It  resulted  in  a  finding  and  judgment  for 
plaintiff  for  $100. 

Plaintiff's  statement  of  claim  was  for  damages  for 
assault  and  battery  upon  him  alleged  to  have  been  com- 
mitted by  defendant  August  5,  1909.  This  statement 
was  subsequently  amended  to  include  a  charge  of  mal- 
icious prosecution  of  plaintiff  by  defendant  without 
reasonable  or  probable  cause  on  a  charge  of  larceny 
and  disorderly  conduct.  The  trial  was  had  on  Octo- 
ber 7,  1909,  at  which  time  the  court  found  for  the 
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plaintiflf  in  the  sum  of  $100.  A  motion  for  a  new  trial 
was  entered,  which,  upon  the  16th  of  October,  was 
denied,  whereupon  the  court  allowed  plaintiff  to  amend 
his  statement  of  claim,  nunc  pro  tunq  as  of  October 
7th,  so  as  to  charge  false  imprisonment,  in  addition 
to  the  other  alleged  causes  of  action. 

Various  grounds  of  error  are  assigned  and  argued, 
among  them  being  the  alleged  error  on  the  part  of 
the  court  in  allowing  an  amendment  after  the  cause 
had  been  tried,  and  in  the  admission  and  exclusion  of 
evidence,  but  the  error  mainly  relied  upon  is  that  the 
finding  and  judgment  of  the  court  below  was  wrong 
upon  the  merits.  From  the  record  it  appears  that 
Lisseck,  who  had  formerly  been  employed  by  Ander- 
son, came  to  the  latter 's  place  of  business  on  the  5th 
of  August,  1909,  to  procure  money  alleged  to  be  due 
him  for  services  rendered  Anderson.  There  had  been 
some  controversy  as  to  the  amount  due,  and»when 
Lisseck  came,  one  Schreiber,  a  partner  or  employe  of 
Anderson,  contended  that  there  was  due  Lisseck  but 
fifty  cents,  while  Lisseck  claimed  a  much  larger 
amount.  The  matter  was  adjusted  between  them  upon 
the  agreement  that  Lisseck  should  receive  $4  and  re- 
ceipt therefor  in  full  for  all  services.  The  money,  with 
the  receipt  for  Lisseck  to  sign,  being  produced,  a 
quarrel  or  brawl  followed,  concerning  which  the  testi- 
mony of  the  parties  is  directly  opposed ;  Lisseck  claim- 
ing that  immediately  upon  receiving  the  money  and 
the  receipt  which  he  was  to  sign,  he  was  assaulted  by 
Schreiber  and  struck  several  times  by  him  and  after- 
ward by  Anderson  himself,  and  that  he  made  a  great 
outcry,  shouting  '* Police!  Murder!  Police !''  etc.;  that 
both  he  and  Anderson  called  for  the  police  patrol, 
which  came,  and  he  and  Anderson  were  both  taken  to 
the  station,  where  one  of  the  police  officers  swore  out 
a  complaint  against  him,  charging  disorderly  conduct; 
that  he  was  detained  about  three  hours,  and  on  the 
following  day  was  discharged.    The  testimony  on  be- 


Chicago — First  Distbict — Februaby,  1912.     395 

Lisseck  v.  Anderson,  167  III.  App.  393. 

half  of  defendant  was  to  the  effect  that  when  the  $4, 
with  the  receipt  which  was  to  be  signed,  were  tendered 
by  Schreiber,  Lisseck  grabbed  both  the  money  and  the 
receipt,  and  started  to  run,  yelling  at  the  top  of  his 
voice  and  calling  a  crowd  about;  that  Anderson  de- 
tained him  until  the  police  patrol  arrived ;  that  neither 
Schreiber  nor  Anderson  struck  or  beat  lisseck  in 
any  manner,  and  that  Anderson  sought  and  aided  in 
procuring  the  discharge  of  Lisseck  on  the  day  after 
the  disturbance. 

We  have  carefully  examined  the  testimony  given 
before  the  court  below,  and  in  our  opinion  it  entirely 
fails  to  show  malice  on  the  part  of  Anderson,  or  justify 
the  finding  and  judgment  of  the  court.  No  useful  pur- 
pose would  be  subserved  by  setting  out  in  detail  the 
testimony,  or  the  remarks  of  the  court  in  passing  upon 
the  case.  We  think  the  court  misconceived  the  situa- 
tion and  reached  a  wrong  conclusion  upon  the  facts 
before  it  and  the  law  applicable  thereto.  The  testi- 
mony of  the  plaintiff  himself  was  in  some  respects  in- 
consistent and  incoherent,  and  his  corroboration  was 
very  slight;  indeed,  he  was  directly  contradicted  by 
his  own  witnesses  as  to  some  material  circumstances. 
Lisseck 's  own  attorney  testified  in  his  behalf.  This 
was  manifestly  improper  and  particularly  since  it  in- 
volved a  statement  by  such  attorney  as  to  what  he  had 
been  told  by  his  own  client. 

It  is  familiar  law  that,  in  actions  of  tliis  chara'ster, 
to  be  successful  the  plaintiff  must  establish  by  a  pre- 
ponderance of  the  evidence  that  the  defendant  acted 
without  probable  cause,  and  was  actuated  by  malice, 
and  this,  we  think,  this  record  entirely  fails  to  estab- 
lish. It  follows,  therefore,  that  the  judgment  of  the 
court  below  was  wrong  and  must  be  reversed;  and, 
as  we  are  clearly  of  the  opinion  from  the  record  in 
this  case  that  the  testimony  entirely  fails  to  justify  the 
claim  that  the  defendant  acted  maliciously  and  without 
probable  cause,  the  case  will  not  be  remanded,  but 
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judgment  entered  here  in  favor  of  plaintiff  in  error. 
Judgment  reversed  with  a  finding  of  fckct. 


Mrs.  H.  Chambers,  Plaintiff  in  Error,  v.  Josephine  T. 

AUin,  Defendant  in  Error. 

Qen.  No.  16,210. 

Appeals  and  eraors — when  questions  of  law  not  preserved.  If  a 
trial  is  had  before  the  court  without  a  jury  the  defeated  party  cannot 
raiFe  questions  of  law  for  the  consideration  of  the  Appellate  Court 
without  submitting  propositions  of  law  to  the  trial  court  and  securing 
rulings  thereon. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Axel  F. 
Chytraus,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.  Affirmed.  Opinion  filed  February  20,  1912. 
Rehearing  denied  and  opinion  modified  and  refiled  March  12,  1912. 

John  Gibson  Hale,  for  plaintiff  in  error. 
Eric  Winters,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

On  December  9,  1893,  plaintiff  in  error  (suing  as 
H.  Kellogg)  obtained  a  judgment  against  defendant 
in  error  for  about  $200  before  a  justice  of  the  peace 
in  Chicago.  On  the  21st  of  September,  1905,  plaintiff 
in  error  sued  upon  the  previous  judgment  before  an- 
other justice  of  the  peace,  and,  procured  on  the  26th 
of  Se])tember,  1905,  a  judgment  against  the  defendant 
in  error  for  $200.  From  this  judgment  an  appeal  was 
taken  to  the  Superior  Court,  where  a  trial  was  had 
de  novo.  On  November  12,  1906,  the  cause  was  heard 
in  that  court  without  a  jury,  and  resulted  in  a  judg- 
ment in  favor  of  defendant  and  for  costs  against  plain- 
tiff in  error. 
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Plaintiff  in  error,  Mrs.  H.  Chambers,  who  was  then 
Mrs.  Kellogg,  had  been  since  1893  conducting  a  mil- 
linery business  in  Chicago,  under  the  name  of  H.  Kel- 
logg &  Co.  She  was  married  on  June  1,  1899,  to  Mr. 
Chambers.  On  February  19,  1900,  defendant  in  error, 
Josephine  T.  AUin,  filed  her  petition  in  bankruptcy  in 
the  United  States  District  Court,  and  scheduled  the 
judgment  above  referred  to  in  favor  of  ''H.  Kellogg, 
Chicago,"  as  one  of  her  liabilities,  and  a  notice  of  the 
bankruptcy  proceedings  was  mailed  to  the  plaintiff  in 
error  by  that  name  and  address.  Josephine  T.  AUin 
was  discharged  from  bankruptcy  on  the  9th  of  April, 
1900,  and  it  is  stipulated  that  her  discharge  constituted 
a  full  release  of  all  her  liabiUties  that  were  sufficiently 
scheduled  by  her.  Upon  the  trial  it  was  further  agreed 
that  at  the  time  Josephine  T.  AUin  filed  her  petition  in 
bankruptcy,  and  during  the  entire  proceedings,  she  had 
no  actual  knowledge  of  the  change  of  name  of  Mrs. 
Kellogg  to  that  of  Mrs.  Chambers,  nor  did  she  know 
of  any  name  or  address  for  her  other  than  that  of  ''H. 
Kellogg,  Chicago,"  as  stated  in  the  schedule  in  bank- 
ruptcy. It  was  further  agreed  that  from  1893  to  Au- 
gust, 1900,  Mrs.  Chambers,  in  the  name  of  ''H.  Kel- 
logg &  Co.,"  conducted  a  millinery  business  at  3806 
Cottage  Grove  avenue,  Chicago,  and  resided  at  that 
address  during  all  that  time,  and  that  she  never  knew 
of  the  bankruptcy  proceedings  and  never  received  any 
notice  in  relation  thereto.  It  was  also  stipulated  that 
the  schedule  filed  by  Josephine  T.  AUin  in  her  bank- 
ruptcy proceedings,  wherein  the  demand  of  Mrs. 
Chambers  was  scheduled,  is  a  sufficient  schedule  if  the 
name  and  address  **H.  KeUogg,  Chicago,"  is  a  suffi- 
cient schedule  of  the  name,  address,  etc.  Plaintiff  in 
error  contends  here  that  the  schedule  of  plaintiff's 
claim  in  the  bankruptcy  proceedings  by  the  name  and 
address  of  ''H.  Kellogg,  Chicago,"  was  not  a  com- 
pliance with  the  Bankruptcy  Act  of  1898,  Section  7, 
requiring  a  schedule  showing  residence  of  creditors  if 
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known,  and  that,  therefore,  the  discharge  of  the  de- 
fendant in  bankruptcy  is  no  bar,  and  that,  too,  even  if 
the  bankrupt  did  not  intentionally  make  an  insufficient 
schedule.  It  is  also  contended  by  plaintiff  in  error 
that  the  state  court,  where  the  action  is  brought  against 
a  bankrupt,  is  a  proper  forum  for  the  determination 
of  the  effect  of  the  discharge. 

The  defendant  in  error  contends  that  the  so-called 
assignment  of  errors  in  the  case  at  bar  is  based  en- 
tirely upon  remarks  made  or  reasons  given  by  the 
judge  at  the  time  of  rendering  his  decision,  and  that, 
therefore,  there  being  no  valid  assignment  of  errors, 
there  is  nothing  to  be  considered  by  this  court.  De- 
fendant in  error  further  contends  that  no  written  prop- 
osition of  law  having  been  submitted  to  the  court  on 
the  trial  below,  this  court  is  not  authorized  to  consider 
the  question  of  law  as  to  the  sufficiency  under  the 
Bankruptcy  Act  of  the  schedule  of  plaintiff's  claim  and 
the  effect  of  defendant's  discharge.  Defendant  in 
error  further  contends  that  this  action  was  barred  by 
the  Statute  of  Limitations,  and  that  that  defense  was 
available  under  the  circumstances  without  being 
pleaded,  the  cause  having  been  brought  before  a  justice 
of  the  peace. 

Upon  the  question  of  the  Statute  of  Limitations  and 
its  effect  upon  the  judgment,  our  attention  is  directed 
to  the  Eevised  Statutes  of  Illinois,  Chapter  79,  Sec- 
tion 133;  and  upon  the  availability  of  this  defense 
without  formal  pleadings  in  an  action  of  this  sort,  to 
the  decisions  in  the  cases  of  Bromwell  v.  Bromwell, 
139  111.  424 ;  Dodge  v.  People,  113  111.  491 ;  and  Wilcox 
V.  Tetherington,  103  111.  App.  404;  but  we  do  not  re- 
gard the  matter  as  before  us  for  decision.  Either  of 
two  questions  would  be  decisive  of  the  case;  first,  the 
suffi-ciency  of  the  discharge,  and  second,  applicability 
of  the  Statute  of  Limitations, — and  each  is  a  question 
of  law.  It  is  well  settled  that  if  a  trial  is  had  before 
a  court  without  a  jury,  the  defeated  party  cannot 
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raise  questions  of  law  for  the  consideration  of  the  Ap- 
pellate Court,  without  submitting  propositions  of  law 
to  the  trial  court  and  securing  rulings  thereon.  In  the 
case  at  bar  no  propositions  of  law  were  submitted  to, 
or  acted  upon  by  the  court  below,  and,  therefore,  there 
is  nothing  before  us  to  review,  except  upon  the  facts 
in  the  case,  and  upon  these  we  think  the  record  fully 
justifies  the  judgment  of  the  court  below.  From  the 
record,  it  appears  that  upon  the  trial  of  the  cause,  it 
was  agreed  between  the  parties  that  the  bankruptcy 
proceedings  were  in  all  respects  valid,  and  that  the 
discharge  secured  by  Josephine  T.  Allin  was  a  good 
and  suflBcient  discharge.  It  is  true  that  the  record 
shows  the  statement  that  ''the  only  question  in  this 
case  being  as  to  the  sufficiency  of  the  said  schedule 
filed  in  said  bankruptcy  proceedings;"  and  it  is  also 
true  that  the  judge,  before  whom  the  <;ause  was  tried, 
stated  in  his  certificate  to  the  bill  of  exceptions  that  the 
court  held  that,  even  if  the  schedule  of  the  plaintiff's 
demand  was  insufficient,  it  did  not  invalidate  the  dis- 
charge in  bankruptcy,  unless  it  appeared  that  such  in- 
sufficient schedule  was  made  with  intent  to  defraud 
the  plaintiff  or  prevent  notice  of  the  proceedings  reach- 
ing her.  We  do  not  regard  this  statement  in  the  certifi- 
cate of  the  judge  to  the  bill  of  exceptions  as  a  proper 
method  of  bringing  before  us  for  review  questions  of 
law  which  should  have  been  submitted  and  preserved 
in  the  form  of  propositions  of  law,  but,  in  any  event, 
upon  the  entire  record,  we  think  the  judgment  of  the 
court  below  was  correct,  and  it  will,  therefore,  be  af- 
firmed. 

Judgment  affirmed. 
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C.  A.  Finch,  Defendant  in  Error,  v.  Wisconsin  Dairy 
Farms  Company,  Plaintiff  in  Error. 

Qen.  No.  16,227. 

1.  Municipal  court — effect  of  dismissal  of  co-defendant  in  action 
upon  contract.  In  a  ease  where  there  are  no  written  pleadings,  upon 
the  failure  of  the  evidence  to  establish  joint  liability  upon  the  part 
of  the  defendants,  a  disminsal  of  one  of  such  defendants  does  not  affect 
the  right  to  proceed  to  judgment  against  the  other  defendant  if  the 
facts  show  a  cause  of  action  against  him. 

2.  Municipal  court — when  judgment  not  reversed,  A  judgment 
of  the  Municipal  Court  will  not  be  reversed  if  it  appears  that  substan- 
tial justice  between  the  parties  has  been  done. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscar  M.  Tor- 
RISON,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Affirmed.     Opinion  filed  February  20,  1912. 

Winston,  Payne,  Strawn  &  Shaw,  for  plaintiff  in 
error;  John  C.  Slade,  of  counsel. 

William  Slack,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

Defendant  in  error,  Finch,  a  butter  manufacturer  of 
Michigan,  brought  an  action  of  the  fourth  class  in  the 
Municipal  Court  of  Chicago  against  the  Wisconsin 
Dairy  Farms  Company,  plaintiff  in  error,  and  one 
Robert  A.  N.  Blatz,  to  recover  for  thirty-three  tubs 
of  butter  shipped  in  De43ember,  1908,  by  Finch  to  the 
Company,  then  doing  business  on  South  Water  street, 
Chicago,  Illinois.  A  trial  was  had  resulting  in  a  ver- 
dict in  favor  of  Finch  for  $524.21,  Blatz  being  dis- 
missed out  of  the  suit  at  the  time  of  the  trial.  Upon 
the  trial,  plaintiff  in  error  conceded  that  it  was  in- 
debted to  Finch  on  account  of  the  butter  in  the  sum 
of  $266.32.     The  court  below  overruled  a  motion  for 
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a  new  trial,  and  entered  judgment,  to  reverse  which 
the  Company  have  brought  the  case  here  upon  a  writ 
of  error. 

The  statement  of  the  claim  originally  filed  was  for 
$700,  '*the  same  being  the  reasonable  value  of  thirty- 
three  tubs  of  butter  converted  by  the  defendants  to 
their  use,  and  in  the  like  sum  for  money  had  and  re- 
ceived from  the  sale  of  said  tubs  of  butter."  Before 
the  trial  the  statement  of  claim  was  amended  by  the 
addition  that  plaintiff's  claim  was  for  the  sum  of  $700, 
**same  being  the  reasonable  value  of  thirty-three  tubs 
of  butter,  sold  and  delivered  by  the  plaintiff  to  the 
defendants  at  their  request,  and  a  like  sum  for  inter- 
est on  moneys  withheld." 

The  plaintiff  in  error  here  contends:  First, — that 
the  preponderance  of  evidence  was  in  favor  of  its  con- 
tention that  it  only  owed  the  sum  of  $266.32,  instead 
of  $524.21,  for  which  the  verdict  was  rendered;  sec- 
ond,— that  the  court  erred  in  admitting  in  evidence 
two  certain  postal  cards,  dated  February  3rd  and 
February  24th  respectively,  both  being  subsequent  to 
the  transactions  involved  in  this  suit ;  third, — that  the 
court  erred  in  refusing  to  instruct  the  jury  as  requested 
by  the  Company  that  the  burden  was  upon  Finch  to 
prove  negligence  on  the  part  of  the  company  by  a  pre- 
ponderance of  the  evidence;  fourth, — that  the  verdict 
of  the  jury  was  not  supported  by  the  statement  of 
claim  filed  on  behalf  of  Finch;  fifth, — that  the  action 
was  one  in  assumpsit,  and  that  the  voluntary  dismissal 
by  plaintiff  of  Blatz  in  a  joint  action,  was,  in  law, 
a  dismissal  of  both,  and,  therefore,  the  judgment 
against  the  Company  was  erroneous. 

It  appears  from  the  testimony,  that  Finch  received 
letters  at  his  place  of  business  in  Michigan  from  the 
Wisconsin  Dairy  Farms  Company,  Chicago,  soliciting 
his  business,  and  expressing  the  ability  and  willing- 
ness of  the  Company  to  procure  the  highest  price 
possible  for  him  therefor,  stating  their  charges  for 
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the  services  to  be  %c  per  pound  for  handling,  and 
offering  to  pay  cash  at  once ;  that  during  the  month  of 
December,  1908,  Finch  made  three  shipments  to  the 
Company,  a  total  of  thirty-three  tubs  of  butter,  aggre- 
gating about  2000  pounds ;  that,  not  receiving  any  pay 
for  the  butter,  correspondence  followed,  extending 
through  January  and  into  February,  with  the  result 
that  Finch  finally  brought  suit  on  the  25th  of  March, 
1909.  It  was  claimed  by  the  Company  that  the  butter 
was  much  below  standard,  resulting  in  their  being 
obliged  to  sell  it  at  a  low  price,  and  that,  too,  they 
were  compelled  to  repack  a  portion  of  it  in  small  par- 
cels with  a  view  to  aid  in  its  sale.  The  Company 
wrote  Finch,  enclosing  a  statement  of  account,  show- 
ing $257.93  due  him,  and  a  check  therefor,  which 
Finch  declined  to  accept  and  returned  to  the  Company. 
At  the  trial  the  court  instructed  the  jury  that  under 
the  correspondence  received  in  evidence,  ''the  contract 
between  the  plaintiff  and  the  defendant  was  not  one  of 
sale,  but  was  a  contract  for  sale  upon  commission,'' 
and  this  instruction  was  given  by  agreement  of  the 
parties  made  in  open  court. 

As  to  the  contentions  of  the  plaintiff  in  error  that 
the  verdict  of  the  jury  was  not  supported  by  the  state- 
ment of  claim,  and  that  the  voluntary  dismissal  of 
Blatz  out  of  the  suit,  constituted  a  dismissal  as  to 
both,  it  is  sufficient  answer  to  say,  that  in  Edgerton  v. 
Chicago,  Rock  Island  &  Pacific  Ry.  Co.,  240  lU.  311, 
our  Supreme  Court  has  construed  the  law  otherwise. 
In  that  case  the  suit  was  brought  originally  against 
the  Rock  Island  Company  only ;  later  the  Hoosac  Tun- 
nel Co.  and  the  Wabash  Railroad  Co.  were  joined  as 
defendants.  After  hearing,  the  suit  was  dismissed  by 
the  court  as  to  the  two  latter  defendants;  the  state- 
ment of  claim  was  made  in  form  as  if  it  were  an  action 
on  a  contract.  The  court  said :  ''It  is  conceded  by  all 
the  parties  that  if  this  were  an  action  on  contract,  on 
the  facts  as  stated  here,  all  parties  defendant  being 
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served,  the  judgment  must  be  entered  against  all  the 
defendants  or  none'^  (citing cases),** and  that  in  order 
to  have  this  judgment  stand  against  one  of  the  de- 
fendants only,  this  must  be  held  to  be  an  action  in  tort. 
As  to  this  class  of  cases  under  the  Municipal  Court  Act, 
where  no  written  pleadings  are  required,  the  same  rule 
will  govern  as  controls  the  form  of  actions  before  jus- 
tices of  the  peace.  We  have  held  that  4t  is  the  well 
settled  practice  that  in  such  courts  (i.e.,  where  written 
pleadings  are  not  required),  the  party  suing  need  not 
even  name  his  action,  or  if  misnamed,  that  will  not 
affect  his  rights,  if  upon  hearing  the  evidence  he  ap- 
pears to  be  entitled  to  recover  and  the  court  had  juris- 
diction of  the  defendant  and  of  the  subject-matter  of 
the  litigation.'  "  (Citing  various  cases.)  We  regard 
this  authority  as  disposing  of  these  two  propositions. 

As  to  the  admission  of  the  postal  cards  in  question, 
there  is  one  phase  of  the  case  upon  which  they  were 
properly  admitted  in  evidence ;  in  any  event,  we  do 
not  think  the  cards  are  of  suflBcient  importance  that 
their  admission  constituted  reversible  error. 

Coming  now  to  the  main  contention  in  the  case ;  there 
is  no  denial  that  Finch  shipped  and  the  defendant 
Company  received  substantially  two  thousand  pounds 
of  butter.  The  real  controversy  grows  out  of  the  sub- 
sequent conduct  of  the  defendant  Company  in  relation 
to  the  selling  of  and  accounting  for  it,  the  Company 
insisting  that  the  butter  was  very  inferior  and  that 
they  had  very  great  difficulty  in  disposing  of  it,  even 
at  the  very  low  price  at  which  they  claim  a  portion  of 
it  was  sold,  and  that  some  portion  was  still  unsold  at 
the  time  the  action  was  brought;  that  to  facilitate 
the  sale  they  had  caused  a  portion  of  the  butter  to  be 
taken  from  the  original  tubs  and  packed  into  prints, 
thus  involving  expense  and  trouble  for  which  they 
claim  the  right  to  deduct  from  the  price  received  for 
the  butter  sold.  On  the  other  hand,  Finch  contends 
that  under  the  arrangements  between  the  parties  and 
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the  Company 's  treatment  of  the  whole  affair,  the  Com- 
pany became  liable  to  him  for  the  value  of  the  butter, 
either  upon  the  theory  that  the  Company  was  a  pur- 
chaser from  him,  or  that  they  had  converted  the  butter 
to  their  own  use,  and  thereby  became  liable  for  its 
value. 

It  is  true  that,  by  agreement  of  counsel  for  both 
sides,  the  court  instructed  the  jury  that,  under  the 
correspondence  received  in  evidence,  the  contract  be- 
tween the  plaintiff  and  the  defendant  was  not  one  of 
sale  but  was  a  contract  for  sale  upon  commission,  yet 
the  fact  remains,  that,  under  the  testimony  it  is  rea- 
sonably clear  that  both  parties  treated  and  considered 
the  transajCtion  as  a  sale  or  conversion  by  the  Com- 
pany, and,  therefore,  it  became  material  to  determine 
what  the  butter  was  really  worth.  Upon  the  facts  the 
jury  found  it  to  be  worth  $524.21,  while  plaintiff  in 
error  conceded  that  it  was  worth  $266.32.  The  testi- 
mony was  sharply  conflicting,  and,  after  a  careful  ex- 
amination of  the  testimony  heard,  we  cannot  say  that 
the  verdict  was  manifestly  against  the  weight  of  the 
evidence.  Under  our  statutes  relating  to  the  Munic- 
ipal Court,  this  court  should  not  reverse  a  judgment 
of  that  court  in  this  class  of  cases,  provided  we  are  of 
the  opinion  that  substantial  justice  has  been  done. 
Having  reached  the  conclusion  that  substantial  jus- 
tice between  the  parties  has  been  done  in  this  case, 
the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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E.  F.  Keebler,  Defendant  in  Error,  v.  D.  F.  Crilly,  Plain- 
tiff in  Error. 

Qen.  No.  16,286. 

Appeals  and  errors — when  finding  by  court  not  disturbed,  A  find- 
ing by  the  court  is  given  the  same  effect  as  the  verdict  of  a  jury  and 
such  finding  will  not  be  set  aside  as  against  the  evidence  unless  clearly 
and  manifestly  so. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W.  Hous- 
ton, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Affirmed.     Opinion  filed  February  20,  1912. 

Cassoday,  Butler,  Lamb  &  Foster,  for  plaintiff  in 
error;  Stephen  A.  Foster,  of  counsel. 

Felsenthal,  Foreman  &  Beckwith,  for  defendant 
in  error. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

Defendant  in  error,  Keebler,  brought  an  action  of 
the  fourth  class  in  the  Municipal  Court  of  Chicago 
against  plaintiff  in  error,  Crilly,  to  recover  a  commis- 
sion alleged  to  have  been  earned  by  Keebler  in  fur- 
nishing a  prospective  tenant  for  certain  property 
owned  by  Crilly.  The  specific  claim  was  for  five  per 
cent,  commission  upon  a  year's  rental  amounting  to 
$7,200,  of  certain  ground  floor  store  premises  located 
at  79  East  Monroe  street,  which  is  at  the  northeast 
comer  of  Dearborn  street,  in  Chicago.  The  case  was 
tried  without  a  jury  and  the  court  found  in  favor  of 
the  plaintiff  and  entered  jiidgment  against  Crilly  for 
$360,  to  reverse  which  this  case  is  before  us  upon  a 
writ  of  error. 

Keebler  was  conducting  a  real  estate  broker's  office. 


406  Appellate  Courts  of  Illinois. 

Keebler  v.  Crilly,  167  111.  App.  405. 

and  sometime  in  January,  1909,  had  an  interview  with 
Crilly  with  respect  to  the  property,  at  which  time  it 
seems  to  have  been  agreed  that  if  Keebler  would  ob- 
tain a  tenant  who  would  pay  $7,200  per  year  for  the 
premises  and  who  was  acceptable  to  Crilly,  he  should 
be  entitled  to  the  usual  commission,  which  the  evidence 
establishes  at  five  per  cent.  Keebler  obtained  a  pros- 
pective tenant  in  one  Weeghman,  who  desired  to  oc- 
cupy the  store  for  the  purpose  of  operating  a 
restaurant  therein.  In  another  portion  (two  doors 
west)  of  the  building  owned  by  Crilly,  there  was  then 
a  restaurant  being  operated  by  one  George  Knab,  and 
on  behalf  of  Crilly  it  was  contended  that  he  stated  to 
Keebler  that  he  would  not  lease  the  premises  for  any 
business  objectionable  to  Knab;  that  when  Crilly 
learned  that  Weeghman  desired  to  use  the  premises 
for  a  restaurant,  he  ascertained  that  Knab  was  op- 
posed to  his  allowing  another  restaurant  in  the  same 
building,  and  Crilly  so  notified  Keebler.  Crilly  also 
contended  that  Weeghman  himself  declined  to  become 
a  tenant  when  he  learned  that  Knab  objected.  It  fur-^ 
ther  appeared  from  the  evidence  that  Knab  himself 
subsequently  rented  the  premises  in  question  from 
Crilly. 

Keebler 's  contention  was  that  Crilly  told  him  in  the 
first  interview  that  he  would  see  Knab  to  ascertain  if 
the  latter  had  any  objection  to  another  restaurant 
coming  in,  and  that,  in  a  few  days  and  before  Keebler 
saw  Weeghman,  he  went  back  and  was  told  by  Crilly 
that  he  had  seen  Knab  and  that  Knab  had  no  objec- 
tion. Keebler  further  contended  that  Weeghman  was 
ready  and  willing  to  rent  the  premises  and  that  this 
willingness  was  shown  by  his  actual  tender  of  a 
month 's  rent  and  a  demand  for  his  lease.  According- 
ly, Keebler  contended  that  he  had  produced  a  prospec- 
tive tenant,  ready,  able  and  willing  to  complete  the 
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transaction,  and  that  he  thereby  became  entitled  to  his 
commission. 

In  their  brief,  counsel  for  plaintiff  in  error  con- 
cede that  the  real  controversy  here  is  whether  the  de- 
fendant in  error,  Keebler,  by  the  tender  of  Weeghman 
as  a  prospective  tenant,  became  entitled  to  his  commis- 
sion, as  a  broker.  Their  contention  in  the  court  below 
was,  as  it  is  in  this  court,  that  the  tenant  should  be  ac- 
ceptable to  the  plaintiff  in  error,  and  be  ready,  willing 
and  able  to  enter  into  a  contract  for  leasing  of  the 
premises  in  question  upon  the  terms  imposed,  which 
involved  the  assent  of  one  Knab  to  the  tenancy  by 
Weeghman,  and  that  these  conditions  were  not  met. 
Defendant  in  error  contended  in  the  court  below,  as 
he  does  in  this  court,  that  Weeghman  was  ready,  able 
and  willing  to  take  the  property  upon  the  terms  pro- 
posed. 

In  this  controversy,  essentially  one  of  fact,  the  court 
below  having  before  it  the  witnesses  in  person  and 
having  heard  their  testimony,  found  against  the  plain- 
tiff in  error,  and  such  finding  by  the  court  is  entitled 
to  at  least  as  much  consideration  as  would  be  due  to 
a  verdict  of  a  jury  in  a  similar  case.  The  controversy, 
therefore,  is  narrowed  down  to  the  one  question  wheth- 
er this  court,  upon  a  review  of  the  testimony,  shall 
conclude  that  the  finding  of  the  court  below  is  clearlv 
against  the  weight  of  the  evidence,  and  unless  we  reach 
the  conclusion  that  it  is,  it  is  our  dutv,  sitting  as  an 
appellate  court,  to  affirm  the  jndgment,  regardless  of 
whether  or  not  we  would  ourselves  have  reached  the 
same  conclusion  upon  the  evidence  as  was  reached  by 
the  trial  court. 

We  have  carefullv  examined  the  testimonv  heard  in 
the  court  below,  and,  while  it  cannot  be  said  to  be  abso- 
lutely clear  and  convincing  in  favor  of  the  defendant 
in  error,  yet  we  cannot  say  that  the  finding  of  the 
court  below  is  clearly  against  the  weight  of  the  evi- 


408  Appellate  Coubts  of  Illinois. 

Detnier  Woolen  Co.  v.  Transfer  Co.,  167  111.  App.  408. 

dence.     The  judgment  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


Detmer  Woolen  Company,  Defendant  in  Error,  v.  Arthur 
Dixon  Transfer  Company,  Plaintiff  in  Error. 

Qen.  No.  16,302. 

1.  Municipal  court — effect  of  misnaming  form  of  action.  In 
the  Municipal  Court  where  no  written  pleadings  are  required  the  same 
rule  governs  as  prevails  before  justices  of  the  peace,  that  is  to  say, 
the  party  suing  need  not  name  his  action  or  if  it  is  mis-named  his 
rights  will  not  be  affected,  but  if  the  evidence  warrants  it  and  the 
court  has  juriFdiction  of  the  defendant  and  the  subject-matter  of  the 
litigation,  he  will  be  entitled   to  his  judgment. 

2.  Municipal  court — when  findings  of  fact  not  reversed.  All  pre- 
sumptions in  favor  of  the  rulings  of  the  court  below  upon  questions 
of  fact  will  be  indulged  and  such  rulings  will  not  be  reversed  unless 
Kuch  findings  are  clearly  and  manifestly  against  the  weight  of  the 
evidence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W.  Hous- 
ton, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Affirmed.     Opinion  filed  February  20,  1912. 

Calhoun,  Lyford  &  Sheean,  for  plaintiff  in  error; 
P]dward  W.  Rawlins,  of  counsel. 

Moses,  Bosenthal  &  Kennedy,  for  defendant  in  er- 
ror; Julius  Moses  and  Walter  Bachrach,  of  counsel. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

Defendant  in  error,  Detmer  Woolen  Companv, 
brought  an  action  of  the  fourth  class  in  the  Municipal 
Court  of  Chicago,  against  plaintiff  in  error,  Arthur 
Dixon  Transfer  Company,  to  recover  damages  sus- 
tained by  reason  of  the  alleged  failure  of  the  Dixon 


Chicago — First  District — February,  1912.     409 

Detmer  Woolen  Co.  v.  Transfer  Co.,  167  III.  App.  408. 

Company  to  deliver  a  <;ertain  case  of  goods  which  it 
had  undertaken  to  deliver  to  the  Detmer  Company. 
The  action  was  originally  brought  against  the  Dela- 
ware, Lackawanna  &  Western  R.  R.  Company  and  the 
Dixon  Company,  but,  after  plaintiff's  testimony  was 
in,  plaintiff  took  a  nonsuit  as  to  the  Railroad  Com- 
pany, and,  at  the  close  of  a  trial,  without  a  jury, 
obtained  judgment  against  the  Dixon  Companv  for 
$818.58. 

Plaintiff  in  error  seeks  to  reverse  the  judgment  of 
the  court  below  and  makes  the  following  contentions: 
First, — that  the  finding  of  the  court  was  clearly  against 
the  weight  of  the  evidence  for  the  reason  that  the  re- 
ceipt given  by  the  Detmer  Company  to  the  Dixon 
Company  for  the  package  in  question  was  evidence 
of  high  and  satisfactory  character  of  such  delivery, 
and  the  proof  offered  by  the  Detmer  Company  to  over- 
come this  receipt  was  insufficient;  second, — that  the 
court  erred  in  its  findings  of  fact;  third, — that  the 
court  below  erred  in  overruling  defendant's  motion  in 
arrest  of  judgment,  based  upon  the  ground  that  the 
cause  of  action  set  out  in  plaintiff 's  statement  of  claim 
was  clearly  an  action  ex  contractu  against  the  Dela- 
ware Ry.  Company  and  the  Dixon  Company,  and 
would  not  sustain  a  judgment  against  the  Dixon  Com- 
pany alone. 

From  the  record  it  appears  that  the  Detmer  Com- 
pany, having  an  office  in  New  York  and  one  in  Chi- 
cago, consigned  to  itself  from  New  York  to  its  Chicago 
office,  four  certain  boxes  of  goods.  The  Dixon  Com- 
pany is  engaged  in  the  business  of  teaming  and  trans- 
ferring goods  in  the  city  of  Chicago;  on  the  13th  of 
August,  1909,  one  of  the  drivers  for  the  Dixon  Com- 
pany received  the  four  cases  of  goods  at  the  freight 
house  in  Chicago  for  delivery  to  the  Detmer  Company, 
and,  in  addition,  received  some  other  cases  of  goods 
for  other  concerns.  The  four  cases  for  tlie  Detmer 
Company  were  numbered  respectively  1229,  1230,  1231 
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and  1232.  The  driver  received  these  cases  about  11 :30 
in  the  forenoon,  and  arrived  with  his  load  at  the  Chi- 
cago ofBce  of  the  Detmer  Company  shortly  after  1 :00 
in  the  afternoon.  The  Detmer  Company  contend  that 
but  three  of  the  four  cases  were  delivered  to  it  by  the 
driver,  and  assert  that  case  No.  1229  was  never  re- 
ceived by  it;  that  the  cases  which  it  did  receive, 
weighed  about  250,  480  and  720  lbs.  respectively,  and 
that  the  case  in  question,  No.  1229,  contained  woolen 
goods  and  weighed  about  720  lbs.  The  driver  for  the 
Dixon  Company  testified  positively  that  he  delivered 
it  and  he  produced  on  the  trial  a  written  receipt  of 
the  Detmer  Company,  per  Klemm,  (an  employe)  for 
the  entire  four  packages.  Klemm,  however,  testified 
that,  while  he  signed  the  receipt  in  question,  he  did 
not  observe  that  it  referred  to  four  packages,  nor 
was  his  attention  called  to  that  fact  until  several  days 
afterward.  He  testified  unequivocally  that  but  three 
packages  were  delivered  and  that  he  supposed  he  was 
receipting  for  only  that  number. 

Considering  first  the  contention  that  the  court  be- 
low erred  in  overruling  defendant's  motion  in  arrest 
of  judgment  for  the  reason  that  the  cause  of  action  set 
out  in  plaintiff's  statement  of  claim  was  clearly  an  ac- 
tion ex  contractu  against  the  Delaware  Railroad  Com- 
pany and  the  Dixon  Company  jointly,  and  would  not 
sustain  a  judgment  against  the  Dixon  Company  alone, 
we  are  clear  that  it  cannot  be  sustained.  In  Edgerton 
V.  Chicago,  Rook  Island  &  Pacific  Ry.  Co.,  240  HI.  311, 
the  statement  of  claim  in  the  Municipal  Court  was 
drawn  as  if  it  were  an  action  on  a  contract.  The  suit 
was  originally  brought  against  the  Rock  Island  Rail- 
way Companv  alone ;  later  two  other  companies  were 
joined  as  defendants;  after  plaintiff's  testimony  was 
in,  he  took  a  nonsuit  as  to  the  two  added  defendants 
and  procured  judgment  against  appellant.  In  passing 
upon  the  point  raised,  our  Supreme  Court  said  that  if 
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the  action  were  one  upon  contract  the  judgment  could 
not  be  sustained,  and  held  that,  to  sustain  the  judg- 
ment, it  must  be  considered  an  action  in  tort ;  the  court 
further  held  that,  as  to  this  class  of  cases  under  the 
Municipal  Court  Act  where  no  written  pleadings  are  re- 
quired, the  same  rule  will  govern  as  controls  forms  of 
actions  before  justices  of  the  peace.  The  party  suing 
need  not  name  his  action,  or  if  it  is  misnamed,  his 
rights  will  not  be  affected,  but  if  the  evidence  warrants 
it,  and  the  court  has  jurisdiction  of  the  defendant  and 
the  subject-matter  of  the  litigation,  he  will  be  entitled 
to  his  judgment. 

As  to  the  second  contention  of  plaintiff  in  error, — 
that  the  court  erred  in  its  findings  of  fact,-^it  is  suffi- 
cient to  say  that  all  presumptions  are  in  favor  of  the 
ruling  of  the  court  below  upon  questions  of  fact,  and 
it  will  not  be  reversed  unless  such  findings  are  clearly 
and  manifestly  against  the  weight  of  the  evidence. 
Springer  v.  Chicago  Eeal  Estate  Loan  &  Trust  Co., 
202  111.  17. 

In  Beidler  v.  Richardson,  107  111.  App.  536,  this  court 
said :  *  *  The  cause  was  submitted  to  the  court  for  trial 
without  the  intervention  of  a  jury.  It  thereby  became 
the  duty  of  the  court  to  pass  upon  the  facts  as  well  as 
upon  the  law  of  the  case.  The  witnesses  were  ex- 
amined orally  before  him,  and  he,  therefore,  had  the 
same  opportunity  for  forming  an  opinion  of  the  rela- 
tive merit  and  weight  of  the  evidence  given  by  them 
as  has  a  jury  when  in  the  box.  Under  these  circum- 
stances it  necessarily  follows  that  the  same  respect 
and  consideration  should  be  given  by  an  appellate  tri- 
bunal to  the  finding  of  the  fact  by  the  court  as  is 
granted  to  the  verdict  of  a  jury.  Kaestner  v.  Oldham, 
102  111.  App.  373.  If  the  evidence  of  the  successful 
party,  considered  by  itself,  is  clearly  sufficient  to  sus- 
tain the  finding,  this  court  will  not  reverse  a  judgment 
based  thereon,  unless  such  finding  is  clearly  and  palpa- 
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bly  against  the  weight  of  the  evidence.  * '  Shevalier  v. 
Seager,  121  111,  564. 

In  the  case  at  bar,  plaintiff  in  error  tendered  to 
the  court  below  four  certain  findings  of  fact,  each  of 
which  the  court  refused  to  hold.  We  have  examined 
the  testimony  as  shown  by  the  record,  and  cannot  say 
that  the  holding  of  the  court  upon  these  requested  find- 
ings of  fact  was  clearly  against  the  weight  of  the  evi- 
dence. 

That  the  written  receipt  of  the  Detmer  Company, 
covering  the  boxes,  was  prima  facie  evidence  in  favor 
of  plaintiff  in  error  is  unquestionably  true,  but  a  re- 
ceipt has  never  been  held  conclusive.  Undoubtedly,  it 
was  subject  to  explanation  or  contradiction.  As  tend- 
ing to  show  that  in  the  course  of  business  between  the 
parties  they  were  not  careful  to  make  their  receipts 
conform  to  the  facts,  it  may  be  mentioned  that  upon 
the  trial  it  appeared  that  the  Dixon  Company  was  ac- 
customed to  deliver  to  the  Detmer  Company  bills  for 
services,  upon  which  they  had  stamped  in  advance  the 
words  '* Received  Payment,"  though  the  bills  were  not 
actually  paid  until  for  some  days  or  weeks  afterward. 
In  this  case  there  was  the  unequivocal  testimony  of 
three  witnesses,  corroborated  to  some  extent  by  the 
facts  and  circumstances  surrounding  the  transaction, 
opposed  to  the  positive  statement  of  the  driver  for  the 
Dixon  Company,  strongly  corroborated  by  the  written 
receipt.  However,  the  driver's  testimony  must  be 
judged  in  the  light  of  his  direct  interest  in  the  matter. 
Moreover,  the  testimony  of  the  driver  was  weakened 
somewhat  by  the  plaintiff's  offering  in  evidence  a  part 
of  the  statement  made  by  the  driver  in  which  he  said: 

^*I  first  took  all  the  cases  off  of  my  wagon  that  I 
had  for  the  Detmer  Woolen  Company,  and  then  I  put 
one  of  the  cases,  a  small  one,  on  the  elevator,  and  took 
it  up  to  the  Detmer  Woolen  Company's  first  floor  and 
delivered  it  there  and  got  two  dollies  on  which  to 
handle  the  heavier  ones." 
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From  this  it  would  appear  that  he  delivered  but 
three  cases,  the  first  being  a  small  one  and  then  two 
of  the  heavier  ones,  each  on  one  of  the  two  dollies  to 
which  his  statement  refers. 

Even  if  we  were  in  doubt  as  to  whether  we  should 
have  reached  the  same  conclusion  upon  the  evidence 
as  was  reached  by  the  trial  court,  yet,  upon  the  whole 
record,  we  do  not  feel  at  liberty  to  disturb  this  finding. 
The  judgment  will,  therefore,  be  aflBrmed. 

Judgment  affirmed. 


Fred  Genoa,  Defendant  in  Error,  v.  Continental  Casualty 

Company,  Plaintiff  in  Error. 

Gen.  No.  16,236. 

1.  Evidence — wlien  coroner's  verdict  competent,  A  coroner's  ver- 
dict as  to  the  manner  in  which  death  resulted  is  competent  in  an  action 
to  recover  upon  an  accident  insurance  policy. 

2.  Insurance — how  'immediately**  as  employed  in  an  accident 
insurance  policy  is  to  he  construed.  The  word  ** immediately "  is  to.be 
construed  as  a  word  of  time,  and  does  not  mean  within  a  reasonable 
time,  but  does  mean  * '  preeently, ' '  *  *  without  any  substantial  in- 
terval. ' ' 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  George  J. 
Cowing,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.    Reversed.     Opinion  filed  February  20,  1912. 

Martin  P.  Cornelius,  for  appellant;  Manton 
Maverick,  of  counsel. 

Thomas  J.  and  Daniel  M.  Healy,  for  defendant  in 
error. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 
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Fred  Genna,  the  defendant  in  error,  brought  action 
against  the  Continental  Casualty  Company  upon  a 
policy  of  insurance  issued  to  his  father,  George  Genna, 
in  his  lifetime.  The  defendant  in  error  was  made 
beneficiary  of  the  policy  in  case  of  death  arising  from 
accident  under  certain  conditions.  The  particular 
clause  of  the  policy  upon  which  the  suit  is  based  is  as 
follows : 

^^Part  II.     Specific  Accident  Indemnity. 

**If,  within  ninety  days  from  the  date  of  the  acci- 
dent, any  one  of  the  following  losses  shall  result  neces- 
sarily and  solely  from  such  injury  as  is  described  in 
Part  I,  the  Company  will  pay,  subject  to  the  provisions 
of  Parts  IV,  V,  VI,  IX,  XI,  and  XII. 

**A.     For  Loss  of  Life — Said  Principal  Sum.'' 

The  principal  sum  mentioned  was  $300.  Part  I  of 
the  policy,  which  describes  the  character  of  the  injury 
which  the  insured  must  have  received  in  order  that 
there  may  be  a  recovery  on  the  policy,  is  as  follows : 

**If  the  insured,  while  the  policy  is  in  force  shall 
receive  personal  bodily  injury  (suicide,  sane  or  insane 
not  included)  which  is  effected  directly  and  independ- 
ently of  all  other  causes  through  external,  violent  and 
purely  accidental  means  and  which  cause  at  once  and 
continuously  after  the  accident  total  inability  to  en- 
gage in  any  labor  or  occupation  the  Company  will 
pay  indemnity  as  provided  in  Parts  II,  III,  IV,  V,  VI, 
IX,  XI  and  XII  for  loss  resulting  therefrom.'' 

The  claim  of  the  defendant  in  error  is  that  the  in- 
sured, George  Genna,  his  father,  accidentally  received 
a  cut  over  his  right  eye  on  January  28,  1909,  which  re- 
sulted in  erysipelas,  from  which  he  died  on  February 
7th  following.  The  evidence  principally  relied  upon 
by  the  defendant  in  error  as  tending  to  substantiate 
the  claim  that  the  deceased  died  from  accident  was 
the  verdict  of  a  cororner's  jury,  in  which  it  was  found 
that  the  said  George  Genna  came  to  his  death  on 
February  7,  1909,  in  the  Cook  County  Hospital,  from 
erysipelas  following  external  violence.     The  verdict  of 
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the  jury  then  continues  as  follows:  **From  the  evi- 
dence offered,  the  jury  are  of  the  opinion  that  the  said 
violence  was  the  result  of  injuries  accidentally  receiv- 
ed when  in  the  performance  of  his  duties  as  janitor  on 
January  28,  1909,  in  the  tank  room  owned  by  Armour 
slacking  Company/*  To  substantiate  the  claim  that 
deceased  met  with  an  accident  a  witness  was  called  in 
rebuttal,  as  the  record  shows,  who  testified  that  on 
the  day  the  accident  is  alleged  to  have  occurred  he 
saw  the  deceased  and  that  the  deceased  had  a  cut  over 
his  eye. 

While  the  verdict  of  the  coroner's  jury  was  undoubt- 
edly properly  admitted  in  evidence,  we  entertain  grave 
doubts  whether  with  the  other  evidence  in  the  record 
it  was  sufficient  proof  of  the  fact  that  the  deceased 
died  as  a  result  of  an  accident.  However,  in  the  view 
we  take  of  the  case,  it  is  not  necessary  to  determine 
this  question. 

There  were  submitted  to  the  jury  before  whom  the 
case  was  tried  several  interrogatories,  among  others 
the  following:  **Did  the  insured  continue  in  hi* 
regular  occupation  subsequent  to  the  28th  day  ot 
January,  1909,  for  two  days?"  The  answer  of  the 
jury  to  this  interrogatory  was  ''yes.'' 

In  our  opinion,  the  controlling  question  we  are  called 
upon  to  decide  on  this  appeal  is  whether,  if  it  be  as- 
sumed that  the  death  was  by  accident,  the  bodily  in- 
jury was  received  through  external,  violent  and  purely 
accidental  means,  and  caused  at  once  and  continuously 
after  the  accident  total  inability  on  the  part  of  the  in- 
sured to  engage  in  any  labor  or  occupation. 

Our  attention  has  been  called  to  the  following 
authorities:  Preferred  Masonic  Mutual  Assn.  v. 
Jones,  60  111.  App.  106;  Williams  v.  Preferred  Mut. 
Ace.  Assn.  (Ga.),  17  S.  E.  982;  Letherer  v.  U.  S.  H.  & 
A.  (Mich.),  108  N.  W.  491;  Continental  Casualty  Co. 
V.  Wade  (Tex.),  105  S.  W.  35;  Wall  v.  Continental 
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Cas.  Co.  (Mo.),  86  S.  W.  491;  Pepper  v.  Order  United 
Com.  Travelers  (Ky.),  69  S.  W.  956;  Merrill  v. 
Travelers  Ace.  Co.  (Wis.),  64  N.  W.  1039;  Laventhol 
V.  Fidelity  &  Casualty  (Calif.),  98  Pac.  1075;  Vess  v. 
United  Benev.  Soc.  of  America  (Ga.),  47  S.  E.  942. 
In  all  of  these  cases  it  appears  to  have  been  held  by 
the  court  that  the  word  *^  immediately ''  as  used  in  the 
policies  is  to  be  construed  in  this  connection  as  a  word 
of  time,  and  does  not  mean  within  a  reasonable  time, 
but  "presently,"  *^ without  any  substantial  interval." 
As  stated  in  the  case  of  Williams  v.  Preferred  Mut. 
Ace.  Assn.,  supra;  "It  often  happens  that  consider- 
able diflSculty  arises  in  determining  whether  or  not  a 
particular  thing  is  the  proximate  or  remote  cause  of 
an  injury.  To  avoid  this  difiBculty  in  the  numerous 
and  ever  varying  cases  which  may  arise,  we  think  the 
company  meant  it  to  be  understood  that  it  would  not 
be  responsible  for  loss  of  time  resulting  from  physical 
injury  unless  it  was  plain  and  manifest  that  the  injury 
directly,  alone  and  without  delay,  occasioned  such  loss 
of  time." 

It  is  argued  by  the  defendant  in  error  that  the  condi- 
tion related  to  causes  where  the  suit  was  for  loss  of 
time  on  the  part  of  the  insured,  and  not  to  causes  like 
the  present  in  which  death  ensued.  We  do  not  think 
this  construction  is  tenable.  The  primary  purpose  of 
the  policy  was  to  indemnify  against  loss  of  time  by  the 
insured,  but  only  in  case  the  insured  was  injured  in 
such  a  manner  as  to  be  unable  to  perform  his  usual 
duties  after  the  injury.  The  policy  then  provides  by 
its  second  section  that  if  the  injury  of  the  sort  men- 
tioned in  the  first  part  of  the  policy  results  in  death 
the  person  mentioned  as  beneficiary  shall  receive  the 
sum  stated.  The  policy  is  not  a  life  insurance  policy, 
and  the  second  part  merely  provides  for  a  certain 
amount  to  be  paid  the  beneficiary  of  the  insured  pro- 
vided the  insured  dies  of  an  accident  of  such  a  char- 
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acter  as  would  have  enabled  the  insured,  if  death  had 
not  ensued,  to  recover  under  part  I  of  the  policy. 

The  construction  of  the  words  ^*at  once'*  and  'im- 
mediately'' must  be  the  same  whether  the  claim  arises 
under  part  I  or  part  II  of  the  instrument. 

It  is  asserted  by  the  defendant  in  error  that  the  case 
of  Wall  V.  Continental  Cas.  Co.,  supra,  sustains  his 
contention.  That  was  the  case  of  a  brakeman  who 
was  injured  on  the  7th  day  of  November,  and  quit 
work  on  account  of  the  injury  on  November  15th.  Tha 
evidence  showed  that  between  those  dates  he  was  on 
two  runs,  and  on  the  15th  entered  the  hospital.  It 
further  showed  that  on  these  runs  he  was  able  to  do 
no  work ;  that  another  man  who  was  learning  the  duties 
of  brakeman  went  along  and  did  all  of  the  plaintiff's 
work,  and  plaintiff  paid  him  for  it.  The  court  held 
that  the  evidence  was  suflBcient  to  justify  the  conclu- 
sion that  complete  and  immediate  disability  followed 
the  accident. 

In  the  record  before  us  it  is  shown  that  erysipelas 
is  a  disease  which  frequently  occurs  in  cases  where 
the  aflBicted  person  has  received  no  cut  or  wound.  One 
of  the  witnesses,  a  physician,  testified  that  ''a  man 
might  be  the  healthiest  on  earth  and  acquire  erysipelas 
without  traumatism,"  and  his  evidence  was  not  con- 
tradicted. The  verdict  of  the  coroner's  jury  was  that 
death  was  caused  from  * '  erysipelas  following  external 
violence,"  and  that  in  the  opinion  of  the  jury  ''said 
violence  was  the  result  of  injuries  accidentally  re- 
ceived when  in  the  performance  of  his  duties  as 
janitor,"  etc. 

The  coroner's  physician  testified  at  the  inquest,  and 
his  testimony  by  agreement  was  admitted  in  the  case  in 
the  Municipal  Court.  His  testimony  was  to  the  effect 
that  in  his  opinion  the  deceaesed  "came  to  his  death 
from  erysipelas  following  external  violence."  He 
did  not  give  it  as  his  opinion  that  death  resulted  from 
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an  accident,  or  even  that  the  accident  caused  the  ery- 
sipelas which  resulted  in  death. 

In  our  opinion,  the  answer  of  the  jury  to  the  special 
interrogatory  to  the  effect  that  the  insured  continued 
in  his  regular  occupation  for  two  days  after  the  acci- 
dent, is  in  direct  conflict  with  its  general  verdict.  In 
other  words,  the  injury  was  not  of  such  character  as 
would  have  entitled  the  insured  to  recover  under  part 
I  of  the  policy  had  he  lived,  and  therefore  there  can 
properly  be  no  recovery  under  part  II  of  the  policy 
in  favor  of  the  beneficiary. 

Other  defenses  were  interposed  by  plaintiff  in  error 
at  the  trial  and  are  insisted  upon  here.  They  are: 
first,  that  in  the  application  for  the  policy  the  insured 
falsely  gave  his  age  as  49  years,  when  in  fact  he  was 
61  years  old;  that  this  was  done  in  order  to  deceive 
the  plaintiff  in  error,  under  whose  rules  policies  are 
not  issued  to  persons  above  the  age  of  50  years; 
second,  that  in  the  application  the  employment  of  the 
insured  was  stated  as  that  of  sausage-maker,  while  his 
work  was  that  of  janitor,  and  that  this  was  material 
because  the  rates  were  higher  for  those  employed  in 
the  latter  occupation  than  for  those  employed  in  the 
former ;  third,  that  the  insured  in  his  application  war- 
ranted that  he  had  no  infirmity  of  mind  or  body  or 
any  defect  in  vision.  The  jury  in  answer  to  a  special 
interrogatory  found  that  the  insured's  sight  was  de- 
fective. It  is  unnecessary  for  us  to  discuss  or  deter- 
mine  these  questions  as  raised  because,  as  we  view  the 
case,  no  recovery  on  the  part  of  the  defendant  in  error 
is  allowable  for  reasons  heretofore  assigned. 

The  judgment  will  be  reversed. 

Judgment  reversed. 
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J.  W.  Fernald  &  Co.,  Defendant  in  Error,  v.  Chicago,  Bur- 
lington &  Quincy  Railway  Company, 
Plaintiff  in  Error. 

Gen.  No.  16,243. 

Verdicts — when  not  disturbed  as  against  the  evidence.  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and  mani- 
festly so. 

Smith,  J.,  dissenting. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKknzie  Cle- 
LAND,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Affirmed.     Opinion  filed  February  20,  1912. 

J.  A.  CoNNELL,  for  plaintiff  in  error. 

Eddy,  Haley  &  Wetten,  for  defendant  in  error; 
Charles  H.  Pegler,  of  counsel. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
conrt. 

In  this  case  a  recovery  was  had  by  the  defendant  in 
error  against  the  plaintiff  in  error  for  the  value  of  a 
horse  and  damages  to  a  wagon,  the  horse  having  been 
injured  in  such  a  manner  as  to  require  his  being  shot, 
and  the  wagon  damaged  in  a  collision  upon  a  street 
crossing. 

The  case  was  tried  before  the  court  without  a  jury, 
and  the  error  assigned  for  reversal  is  that  the  finding 
upon  which  the  judgment  is  based  was  clearly  and 
manifestly  against  the  weight  of  the  evidence. 

We  have  examined  the  record  with  great  care,  and 
while  we  are  unable  to  say  that  we  should  have  reached 
the  same  conclusion  as  the  trial  judge  if  the  case  were 
before  us  as  a  trial  court,  we  do  not  feel  warranted  in 
saying  that  it  is  clearly  and  manifestly  against  the 
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preponderance  of  the  evidence.  Unless  we  can  do  so 
it  is  our  duty,  under  repeated  rulings  of  this  court 
and  the  Supreme  Court,  to  affirm  the  judgment,  which 
is  accordingly  done. 

Judgment  affirmed. 

Mr.  Justice  Smith  dissents. 


Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  De- 
fendant in  Error,  v.  John  N.  Faithorn, 
Receiver,  Plaintiff  in  Error. 

Gen.  No.  16,260. 

1.  Municipal  court — when  form  of  action  adopted  immaterial. 
So  far  as  the  qiieption  of  the  jurisdiction  of  the  Municipal  Court 
and  the  procedure  therein  are  concerned,  it  makes  no  difference  what 
the  form  of  action  is,  because  in  that  court  in  suits  of  the  4th  class 
no  written  i)leadings  are  required,  and  if  the  court  has  jurisdiction 
of  the  parties  and  the  subject-matter  it  may  render  such  judgment  as 
is  neccpsary  to  do  justice  between  the  parties. 

2.  Negligence — when  receiver  liable.  The  test  of  liability  lies  in 
the  determination  of  the  fact  as  to  whether  the  receiver  was  actually 
in  control. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon,  Mancha  Bruogs- 
MEYER,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Affirmed.     Opinion  filed  February  20,  1912. 

Jesse  B.  Bakton,  for  plaintiff  in  error. 
0.  W.  Dynes,  for  defendant  in  error. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

The  defendant  in  error,  the  Chicago,  Milwaukee  & 
St.  Paul  Ry.  Co.,  hereinafter  called  the  St.  Paul  Co., 
obtained  judgment  in  the  Municipal  Court  of  Chicago 
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in  the  sum  of  $300  for  damages  caused  by  the  derail- 
ment of  its  train  through  the  negligence  of  an  employe 
of  the  plaintiff  in  error,  John  N.  Faithorn,  as  receiver 
of  the  Chicago  Terminal  Transfer  B.  B.  Co. 

The  contention  of  the  defendant  in  error  is  that  the 
suit  was  on  contract,  while  the  plaintiff  in  error  in- 
sists that  it  was  purely  in  tort.  So  far  as  the  ques- 
tions of  the  jurisdiction  of  the  Municipal  Court  and 
the  procedure  therein  are  concerned,  it  makes  no  dif- 
ference w^hat  the  form  of  action  is,  because  in  that 
court  in  suits  of  the  4th  class  no  written  pleadings  are 
required,  and  if  the  court  has  jurisdiction  of  the 
parties  and  the  subject-matter  it  may  render  such 
judgment  as  is  necessary  to  do  justice  between  the 
parties.  Edgerton  v.  C.  B.  I.  &  P.  By.  Co.,  240  111. 
311. 

The  case  was  heard  on  a  stipulation  of  facts,  which 
included  a  number  of  contracts  that  will  hereinafter 
be  referred  to.  The  St.  Paul  Co.  was  a  licensee  of  the 
P.  C.  C.  &  St.  L.  By.  Co.,  hereinafter  called  the  Pan 
Handle  Co.  In  1885  a  company  to  whose  rights  the 
Pan  Handle  Co.  succeeded,  made  a  contract  with  the 
Chicago  &  Great  Western  B.  B.  Co.  and  the  Chicago 
&  Northwestern  By.  Co.,  with  reference  to  the  putting 
in  of  crossings  over  the  tracks  of  a  road  now  owned 
by  the  Pan  Handle  Co.  and  that  of  the  Chicago  & 
Northwestern  By.  Co.,  and  in  said  contract  the  C.  & 
Gr.  W.  Co.  agreed  to  pay  all  the  cost  and  expense  of 
putting  in  .crossing  frogs  and  crossing  signals,  gates, 
targets,  watchman's  house,  etc.,  and  forever  maintain 
them.  The  contract  specifically  provided  that  the  C. 
&.  Q.  W.  Co.  would  pay  all  claims  and  demands  and 
save  harmless  the  other  parties  to  the  contract,  their 
successors  or  assigns,  from  all  liability,  costs  or  ex- 
pense incident  to  or  growing  out  of  the  construction 
or  use  of  said  .crossings  or  the  movements  of  trains 
over  the  same,  that  might  arise  in  consequence  of  the 
want  of  care  of  the  C.  &  G.  W.  Co.,  its  agents  or  ser- 
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vants.  The  C.  &  G.  W.  Co.  was  afterwards  succeeded 
by  the  C.  &  N.  P.  By.  Co.,  and  that  in  turn  by  the 
Chicago  Terminal  Transfer  R.  R.  Co.,  hereinafter 
called  the  Terminal  Co.,  of  which  the  plaintiff  in  error 
was  the  receiver  at  the  time  of  the  institution  of  this 
suit. 

In  1892  a  contract  was  entered  into  by  the  C.  &  N. 
P.,  C.  &  N.  W.  and  Pan  Handle  Companies,  in  which 
reference  was  made  to  the  contract  of  1885,  and  whi^jh 
provided  for  the  readjustment  and  changes  of  tracks 
mentioned  in  the  prior  contract.  By  section  7  of  the 
contract  the  C.  &  N.  P.  Co.  agreed  to  pay  the  entire 
cost  of  the  crossing  frogs  and  to  maintain  them,  etc., 
in  accordance  with  the  contract  of  1885.  By  section 
30  of  the  contract  of  1892  it  was  provided  that  if  the 
crossings  should  ever  be  required  to  be  protected  by 
interlocking  devices,  the  C.  &  N.  P.  Co.  should,  at  its 
sole  cost  and  expense,  construct  the  same  and  connect 
all  existing  tracks  therewith,  etc.,  and  the  C.  &  N.  P. 
Co.  by  the  said  contract  further  '^agrees  that  it  will 
keep  said  interlocking  and  derailing  system  in  repair 
and  maintain  and  renew  the  same,  or  any  part  thereof, 
from  time  to  time  when  necessary,  and  that  it  will  pay 
all  the  cost  of  operating  the  same;  all  the  men  em- 
ployed in  the  operation  thereof  shall  be  subject  to  dis- 
charge upon  demand  of  the  proper  officers  of  said 
North-Western  Company  or  said  Pittsburgh  Com- 
pany, and  the  place  of  any  man  so  discharged  shall  be 
immediately  supplied  by  a  competent  man.'^ 

Afterwards  the  interlocking  device  was  installed  and 
paid  for  by  the  Terminal  Co.  or  its  predecessor,  and 
the  Terminal  Co.  at  all  times  assumed  the  burden  of 
providing  towermen  at  its  own  expense,  in  addition  to 
maintaining  the  interlocking  system.  This  arrange- 
ment seems  to  have  been  carried  out  by  the  receiver 
since  he  came  into  control  of  the  property. 
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The  agreed  statement  of  facts  contains  this  para- 
graph: 

''The  evidence  in  the  case  showed  that  as  to  derail- 
ment mentioned  in  the  statement  of  claim  as  having 
occurred  September  27,  1908,  the  same  was  caused  by 
the  negligence  of  the  employe  of  the  receiver,  John  N. 
Faithorn,  operating  the  tower  of  the  interlocking  plant 
by  throwing  a  derail  in  front  of  an  approaching  engine 
pulling  live  stock  cars  belonging  to  the  plaintiff,  where- 
by the  engine  and  some  cars  went  off  the  tracks  at  the 
derail,  and  it  was  agreed  that  in  that  particular  derail- 
ment plaintiff  had  suffered  damages  to  the  amount  of 
Three  Hundred  Dollars." 

It  also  contains  the  following  admission  by  the  plain- 
tiff in  error : 

''John  N.  Faithorn  was  receiver  of  the  Chicago  Ter- 
minal Transfer  R.  R.  Co.  at  the  time  of  instituting  the 
suit,  and,  as  such  receiver,  controlled,  managed  and 
operated  the  railroad  of  said  Company  at  the  time  and 
place  of  the  derailment  specified  in  the  statement  of 
claim." 

The  contention  of  the  plaintiff  in  error  is  that  he 
is  not  liable  for  the  negligence  of  his  servants  in  the 
management  of  the  tower,  because  such  servants  were 
in  reality  operating  the  tower  jointly  for  him,  as  re- 
ceiver, and  the  defendant  in  error  (the  licensee  of  the 
Pan  Handle  Co.)  and  the  C.  &.  N.  W.  Ry.  Co.;  that  in 
effect  he,  as  receiver,  and  the  two  railway  companies 
were  like  partners  in  the  operation  of  the  device. 

We  cannot  agree  with  this  contention.  We  think  it 
is  conclusively  shown  by  the  agreements  from  which 
the  foregoing  extracts  have  been  taken,  as  well  as  by 
those  portions  of  the  stipulation  of  facts  heretofore 
recited,  that  the  receiver  was  charged  with  the  duty 
of  not  only  maintaining  the  interlocking  device,  but  of 
operating  it.  It  is  true  the  agreement  provided  that 
all  the  men  employed  in  the  operation  thereof  should 
be  subject  to  discharge  upon  the  demand  of  the  proper 
oflficers  of  the  other  two  companies,  but  it  nowhere 
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appears  that  either  of  the  other  two  companies  partici- 
pated or  had  the  right  to  participate  in  the  selection 
of  men.  Either  of  the  other  two  companies  could  in- 
sist npon  the  discharge  of  a  man  whom  it  considered 
incompetent,  but  the  duty  of  selecting  a  competent 
man  still  rested  upon  the  C.  &  N,  P.  Co.  and  also,  in 
our  opinion,  upon  the  plaintiff  in  error,  as  receiver  of 
the  company  taking  the  place  of  the  C.  &  N.  P.  Co. 
Indeed  it  will  be  noticed  that  in  the  stipulation  of  facts 
it  is  admitted  by  the  plaintiff  in  error  that  the  accident 
for  which  damages  were  allowed  was  caused  by  the 
negligence  of  his  employe.  It  is  difficult  to  understand 
how,  in  view  of  this  admission,  he  can  now  properly 
make  the  contention  that  the  operation  of  the  inter- 
locking system  was  joint  and  that  the  employe  was  a 
joint  employe. 

The  test  of  liability  in  cases  like  the  present  lies 
in  the  determination  of  the  fact  as  to  who  was  actually 
in  control,  if  the  negligence  was  due  to  the  one  so  ac- 
tually in  control,  then  he  is  the  one  to  be  held  responsi- 
ble for  the  consequence  of  such  negligence.  An  agister 
is  liable  for  damages  committed  by  cattle  placed  in  his 
control,  and  not  the  owner  of  the  cattle.  Ward  v. 
Brown,  64  111.  307;  Ozbum  v.  Adams,  70  111.  291.  A 
principal  contractor  and  not  the  owner  of  the  building 
or  work  under  construction  is  responsible  for  injuries 
to  third  persons  caused  by  the  negligence  of  himself 
or  his  employes.  Pf an  v.  Williamson,  63  111.  16 ;  Kep- 
perly  v.  Ramsden,  83  id.  354.  An  agent  who  assumes 
entire  control  over  certain  work  in  which  the  principal 
does  not  interfere  has  been  held  to  be  liable,  and  not 
the  principal.    Baird  v.  Shipman,  132  111.  16. 

The  case  of  Blank  v.  I.  C.  R.  R.  Co.,  182  111,  332, 
has  been  referred  to  by  the  plaintiff  in  error.  In  the 
contracts  introduced  in  evidence  now  under  consider- 
ation there  is  no  provision  exempting  the  one  in  con- 
trol  of  the  operation  of  the  interlocking  switching  and 
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derailing  device  from  the  negligence  of  its  or  his  em- 
ployes. The  contracts  seem  to  have  been  prepared  with 
unusual  care  with  respect  to  the  protection  of  the 
rights  of  the  parties  thereto,  and  it  would  seem  fair 
to  presume  they  would  have  contained  such  a  provis- 
ion if  that  had  been  the  intent  of  the  parties.  In  the 
case  last  referred  to  there  was  a  provision  for  exemp- 
tion from  liability  for  negligence. 

In  the  view  we  take  of  the  matter,  it  is  unnecessary 
to  discuss  the  question  as  to  whether  or  not  the  rights 
of  the  defendant  in  error  as  licensee  were  any  other 
or  different  than  tliose  of  the  Pan  Handle  Company 
would  have  been  in  like  circumstances. 

We  find  no  error  in  the  record,  and  the  judgment  is 
therefore  affirmed. 

Judgment  affirmed. 


Leo  S.  Bridges,  Defendant  in  Error,  v.  Albert  E.  Engers, 

Plaintiff  in  Error. 

Gen.  No.  16,311. 

1.  Keplevin — right  of  defendant  to  maintain  action  against  plain- 
tiff for  wrongfully  suing  out,  A  defendant  successful  in  a  replevin 
action  need  not  sue  the  surety  upon  the  replevin  bond  given;  but  may 
institute  action  against  the  plaintiff  in  the  replevin  suit  for  the  wrong- 
ful obtaining  of  the  writ. 

2.  Municipal  court — effect  of  adaption  of  particular  form  of 
action.  In  4th  class  cases  in  the  Municipal  Court  no  written  pleadings 
are  required,  and  the  same  rule  obtains  as  in  cases  before  justices  of 
the  peace.  It  makes  no  difference  whether  the  form  of  action  is  ap- 
parently in  tort  or  in  assumpsit.  All  that  is  necessary  is  that  the  court 
have  jurisdiction  of  the  parties  and  the  subject-matter.  It  may  then 
enter  such  judgment  as  the  successful  party  is  entitled  to  on  the  evi- 
dence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jons  H.  Hume, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,   1910.     AflSrmed.     Opinion  filed   February  20,   1912. 
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James  Ewing  Davis,  for  plaintiff  in  error. 

William  A.  Bithbb,  for  defendant  in  error. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the 
court. 

Albert  E.  Engers,  the  plaintiff  in  error,  brought 
suit  in  replevin  against  Leo  S.  Bridges,  the  defendant 
in  error,  and  one  Alexander  Tintner,  before  a  justice 
of  the  peace,  which  resulted  in  a  judgment  in  favor 
of  Tintner  and  Bridges  and  against  Engers.  Engers 
then  appealed  the  case  to  the  Circuit  Court,  to  which 
court  the  appeal  was  followed  by  Bridges  but  not  by 
Tintner,  the  latter  not  entering  his  appearance.  The 
result  of  the  suit  in  the  Circuit  Court  was  in  favor  of 
Bridges,  damages  being  fixed  at  one  cent,  and  a  writ 
of  retorno  habendo  was  issued.  The  writ  was  placed 
in  the  sheriff's  hands,  but  no  demand  was  ever  made 
for  the  property.  Three  days  after  the  writ  was  issued 
the  judgment  entered  in  the  Circuit  Court  was 
amended,  on  motion  of  Bridges,  by  striking  out  the 
allowance  of  damages.  Thereafter  Bridges  brought 
suit  in  the  Municipal  Court  of  Chicago  in  the  sum  of 
$200  for  damages  occasioned  by  the  wrongful  suing 
out  of  the  writ  of  replevin  by  Engers.  In  the  Munic- 
ipal Court  the  case  was  tried  before  the  court,  without 
a  jury,  which  found  that  the  plaintiff,  Bridges,  was  en- 
titled to  the  sum  of  $50  as  the  value  of  the  wagon 
wrongfully  taken  from  him,  and  also  to  the  further 
sum  of  $50  as  attorney's  fees  incurred  by  him  in  the 
trial  of  the  case  in  the  Justice  Court  and  in  the  Circuit 
Court. 

The  contention  of  the  plaintiff  in  error  is  that  the 
suit  was  one  in  trover,  and  that  in  that  form  of  action 
attorney's  fees  may  not  be  recovered,  the  measure  of 
damages  for  the  conversion  of  the  property  being  the 
current  market  value.  If  the  action  were  one  in  trover 
we  should  regard  the  point  made  by  the  plaintiff  in 
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error  as  well  taken.    We  do  not,  however,  regard  it 
as  sucli  an  action. 

From  the  statement  of  claim  it  would  appear  that  the 
action  was  to  recover  the  damages  to  which  the  plain- 
tiff would  have  been  entitled  if  suit  had  been  brought 
upon  the  bond  in  replevin,  the  only  difference  being 
that  no  attempt  was  made  to  obtain  judgment  against 
the  surety  upon  the  bond  which  presumably  was  given 
when  the  writ  of  replevin  was  taken  out.  If  such  bond 
was  given  by  the  plaintiff  in  error  he  merely  created 
a  new  obligation.  He  did  not  lessen  his  liability  in  any 
other  form  of  action  for  the  improper  suing  out  of 
the  writ.  Cobbey  on  Replevin,  Sec.  1307;  Bruner  v. 
Dvball  42  111.  34. 

In  fourth  dass  cases  in  the  Municipal  Court  no  writ- 
ten pleadings  are  required,  and  the  same  rule  obtains 
a«  in  cases  before  justices  of  the  peace.  It  makes  no 
diflFerence  whether  the  form  of  action  is  apparently 
in  tort  or  in  assumpsit.  All  that  is  necessary  is  that 
the  court  have  jurisdiction  of  the  parties  and  the  sub- 
ject-matter. It  then  may  enter  such  judgment  as  the 
successful  partv  is  entitled  to  on  the  evidence.  Edger- 
ton  V.  0.  E.  I.  &  P.  Rv.  Co.,  240  HI.  311. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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R.  0.  Watson,  Defendant  in  Error,  v.  John  A.  Makaroff, 

Plaintiff  in  Error. 

Qen.  No.  16,298. 

Chattel  mortgages — when  penalty  for  failure  to  make  proper  re- 
port of  sale  recoverable.  Held,  that  a  report  of  sale,  unsigned,  which 
did  not  contain  an  itemized  statement  of  the  necessary  reasonable  ex- 
penses incurred  in  foreclosure,  was  not  a  compliance  with  the  statute 
and  that  a  recovery  of  the  penalty  prescribed  by  the  statute  was 
proper. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzie  Clb- 
LAND,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.    Affirmed.    Opinion  filed  February  20,  1912. 

Henry  S.  Blum,  for  plaintiff  in  error. 
Adams,  Bobb  &  Adams,  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

R.  0.  Watson,  defendant  in  error,  obtained  judgment 
in  the  Municipal  Court  against  John  A.  Makaroff, 
plaintiff  in  error,  in  an  action  brought  to  recover  two 
hundred  dollars  under  and  by  virtue  of  the  statutes 
governing  foreclosures  of  chattel  mortgages.  Section 
26,  chapter  95  of  Kurd's  Revised  Statutes,  in  regard 
to  the  foreclosure  of  chattel  mortgages  by  sale 
under  powers  contained  in  mortgages,  provides  in 
substance  for  the  giving  by  the  mortgagee  of  three 
days'  notice  prior  to  the  sale,  and  upon  the  making  of 
the  sale  the  mortgagee  shall  make  out  a  statement 
showing  the  items  of  personal  property  sold,  the  name 
of  each  purchaser,  and  the  amount  for  which  each 
article  is  sold,  and  also  an  itemized  statement  of  the 
necessary  reasonable  expenses  incurred  in  taking, 
keeping  and  selling  the  property,  and  shall  deliver  the 
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same  to  the  mortgagors  or  some  one  of  them  in  person 
or  by  mail,  and  if  he  fails  so  to  do  within  ten  days 
after  the  sale,  the  owner  of  the  property  may  sue  for 
and  recover  one-third  of  the  value  of  the  property  so 
sold  from  the  mortgagee,  or  person  making  such  sale 
as  assignee  of  said  mortgagee. 

It  appears  from  the  record  that  the  defendant  in 
error  gave  a  chattel  mortgage  to  the  plaintiff  in  error, 
containing  a  power  of  sale,  and  that  several  payments 
were  made  upon  the  mortgage  prior  to  the  sale,  but 
that  the  defendant  in  error  was  in  default  in  payment 
of  the  debt.  Thereupon  plaintiff  in  error,  the  mort- 
gagee, took  possession  of  the  property,  advertised  it 
for  sale  and  sold  it.  The  evidence  tends  to  show 
that  the  property  in  question,  which  was  the  hull  of  a 
boat,  was  worth  the  sum  of  six  hundred  dollars.  After 
the  sale  notice  was  sent  by  plaintiff  in  error,  or  by  some 
one  it  does  not  appear  by  whom,  to  the  defendant  in 
error  of  the  sale  of  the  boat  for  eighty-five  dollars.  It 
does  not  appear  from  the  notice  to  whom  the  boat  was 
sold.  The  notice  was  unsigned  and  simply  contained 
a  statement  of  the  custodian's  fees  ten  dollars,  fees 
for  foreclosure  ten  dollars,  and  for  posting  notices  two 
dollars. 

This  report  of  sale  does  not  in  our  opinion  comply 
with  the  provisions  of  the  statute.  It  is  unsigned,  it 
does  not  contain  an  itemized  statement  of  the  neces- 
sary reasonable  expenses  incurred  in  foreclosing  the 
mortgage,  it  does  not  contain  the  name  of  the  pur- 
chaser of  the  article  sold;  and  in  our  opinion  the  de- 
fendant in  error  was  entitled  to  recover  the  penalty 
for  violation  of  the  statute. 

The  plaintiff  in  error  proceeds  in  his  argument  in 
this  court  upon  the  theory  that  the  action  was  for  the 
conversion  of  the  boat  in  question.  Some  of  the  lan- 
guage used  in  the  plaintiff's  amended  statement  of  claim 
would  justify  the  plaintiff  in  error  in  the  theory  that 
the  action  was  brought  for  the  conversion  of  the  prop- 
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erty;  but  the  latter  part  of  the  statement  clearly  in- 
dicates that  the  action  is  brought  to  recover  the  penalty 
provided  for  in  the  statute. 

We  think  the  argument  of  plaintiff  in  error  proceeds 
upon  an  erroneous  conception  of  the  theory  of  the  case, 
and  that  the  principles  and  authorities  cited  and  re- 
lied upon  in  his  brief  are  therefore  not  applicable  to 
the  case  as  made  in  the  court  below. 

The  judgment  is  supported  by  the  evidence,  and  it 
is  affirmed. 

Affirmed. 


E.  J.  McQuaid,  Plaintiff  in  Error,  v.  George  H.  Baogh- 

man,  Defendant  in  Error. 

Qen.  No.  16,318. 

Contracts — what  nudum  pactum.  The  promise  to  carry  out  an 
executory  contract  already  in  existence,  will  not  support  an  agreement 
for  additional  compensation. 

Error  to  the  Municipal  Court  of  Chicago;  the  HoK.  Hosea  W. 
Wklls,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Affirmed.     Opinion  filed  February  20,  1912. 

Statement  by  the  Court.  E.  J.  McQuaid,  plaintiff  in 
error,  brought  suit  in  the  Municipal  Court  against 
George  H.  Baughman,  defendant  in  error,  to  recover 
upon  an  agreement  in  writing  signed  by  the  defendant 
in  error.  The  case  was  tried  before  the  court  without 
a  jury,  and  the  court  found  in  favor  of  the  defendant 
in  error. 

The  counsel  in  the  case  made  and  signed  an  agreed 
statement  of  facts  from  the  evidence,  which  was  ap- 
proved by  the  trial  judge,  in  substance  as  follows : 

The  suit  was  originally  based  upon  two  written  in- 
struments introduced  in  evidence  in  the  course  of  the 
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trial,  marked  '^Plaintiff's  Exhibit  1,"  and  '^ Plaintiff's 
Exhibit  2,''  respectively. 

At  the  opening  of  the  case  it  appeared  that  whatever 
claim  the  plaintiff  had  against  the  defendant  based 
upon  the  instrument  introduced  as  ''Plaintiff's  Exhibit 
1"  <;ould  only  be  recovered  in  a  joint  action  by  the 
plaintiff  and  all  the  parties  named  in  Exhibit  1,  where- 
upon the  suit  so  far  as  that  portion  of  the  claim  was 
concerned,  was  upon  the  motion  of  the  plaintiff  dis- 
missed, the  demand  for  a  jury  was  withdrawn  and  the 
case  proceeded  to  hearing  on  the  plaintiff's  claim  based 
upon  the  instrument  introduced  as  "Plaintiff's  Ex- 
hibit 2.'' 

Both  instruments  are  essential  to  an  understanding 
of  the  case  and  are  set  out  in  haec  verba  except  for  the 
numbering  of  the  paragraphs,  as  follows : 

Plaintiff's  Exhibit  1. 

(1)  This  instrument  made  and  entered  into  this 
14th  day  of  July,  1902,  by  and  between  Herman  Janas, 
Cary  N.  Hopkins,  Howard  Durham,  E.  J.  McQuaid  and 
George  A.  Wishart  of  Chicago,  Cook  County,  State  of 
Illinois,  as  first  parties,  and  George  H.  Baughman,  of 
Chicago,  Cook  County,  State  of  Illinois,  second  party, 

WITNESSETH  : 

(2)  For  and  in  consideration  of  the  sum  of  One 
Dollar  by  each  of  the  parties  hereto  in  hand  paid  to  the 
other  party,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  other  good  and  valuable  consideration  here- 
in enumerated,  the  first  parties  agree  to  sell,  assign, 
transfer  and  deliver  and  do  hereby  sell,  assign,  trans- 
fer and  deliver  to  the  party  of  the  second  part 
all  their  right,  title  and  interest  in  and  to  three  hundred 
shares  of  the  capital  stock  of  the  Chicago  Sales  Book 
Company. 

(3)  Second  partv  agrees  to  pay  to  said  first  parties, 
within  thirty  days  from  date  of  this  agreement,  fifteen 
hundred  dollars  and  within  six  months  from  date  of 
this  agreement  the  further  sum  of  fifteen  hundred  dol- 
lars. 
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(4)  It  is  agreed  by  and  between  the  parties  to  this 
agreement  that  the  title  to  the  stock  of  the  Chicago 
Sales  Book  Company  to  be  transferred  under  this 
agreement  shall  pass  from  the  first  parties  to  the  sec- 
ond party  upon  the  execution  of  this  agreement. 

(5)  The  second  party  further  agrees  in  the  event 
of  securing  the  services  of  A.  C.  North,  of  Elkhart, 
to  complete  the  third  checkbook  machine,  in  first-class 
condition,  to  pay  said  first  parties  on  or  before  twelve 
months  from  date  of  this  agreement  seven  hundred  and 
fifty  dollars  ($750).  It  is  hereby  agreed  that  said 
seven  hundred  fifty  dollars  is  not  to  be  considered  as 
a  part  of  the  purchase  price  of  said  stock,  but  is  to  be 
considered  as  a  hontis,  and  in  the  event  of  failure  of 
said  second  party  to  secure  said  services  of  A.  C.  North 
as  above  mentioned,  said  bonus  of  seven  hundred  and 
fifty  dollars  is  not  to  be  paid,  but  will  in  such  event 
lapse  and  wholly  fail. 

(6)  Further  said  stock  vshall  be  deposited  by  said 
first  parties,  upon  signing  of  this  agreement  in  escrow 
with  the  Chicago  Title  and  Trust  Company  to  be  de- 
livered to  said  second  party  by  said  company  as  fol- 
lows: One  hundred  fifty  shares  upon  first  payment 
by  said  second  party ;  one  hundred  fifty  shares  on  sec- 
ond payment  by  second  party. 

(7)  Further,  said  first  parties  do  hereby  irrevoca- 
bly constitute  and  appoint  said  second  party  their 
attorney  to  transfer  the  said  stock  on  the  books  of 
Chicago  Sales  Book  Companv,  with  full  power  of  sub- 
stitution in  the  premises. 

Signed  and  sealed  by  all  the  parties  above  men- 
tioned. 

Exhibit  2  reads  as  follows : 

I  hereby  agree  to  pay  E.  J.  McQuaid  five  hundred 
dollars  ($500)  as  additional  bonus  to  sum  named  in 
contract  of  sale  of  stock  in  Chicago  Sales  Book  Co. 
of  date  July  14, 1902. 

Signed,  George  U.  Baughman.  A  note  under  his 
signature  is  to  the  effect  that  the  instrument  was 
amended  by  him  on  July  15,  1902. 
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It  appears  that  the  defendant  undertook  to  buy  all 
of  the  stock  owned  by  the  stockholders  of  the  Chicago 
Sales  Book  Company  and  to  that  end  the  sale  contract 
was  drawn.  The  plaintiflF  had  the  custody  of  the  sale 
contract  for  the  purpose  of  delivering  the  same  to  the 
escrow  therein  named  after  the  contract  had  been 
signed  by  all  the  parties. 

On  the  fourteenth  day  of  July,  1902,  all  the  parties 
had  signed  the  contract,  and  on  that  day  the  plaintiflF 
called  on  the  defendant  and  stated  that  he  was  not 
satisfied  with  what,  he,  the  plaintiflF,  was  getting  for  his 
stock  and  that  unless  he  received  something  more  he 
would  refuse  to  carry  out  the  agreement;  and  a  dis- 
cussion was  had  as  to  what  the  plaintiflF  should  receive 
in  addition  to  the  stipulated  purchase  price.  There 
was  a  general  understanding,  but  nothing  definite  was 
arrived  at.  On  the  following  day  the  defendant  tend- 
ered to  the  plaintiflF  an  instrument  in  writing,  in  words 
and  figures  as  follows : 

*'I  hereby  agree  to  pay  E.  J.  McQuaid  two  hundred 
and  fifty  dollars  ($250)  as  addition  bonus  to  sum 
named  in  contract  of  sale  of  stock  in  Chicago  Sales 
Book  Company  of  date  July  14,  1902.  I  further  agree 
that  if  the  Chicago  Sales  Book  Company  earns  a  divi- 
dend at  the  end  of  two  years  from  date  to  deliver  to 
E.  J.  McQuaid  five  hundred  dollars  ($500)  par  value 
stock  of  Chicago  Sales  Book  at  such  time. 

George  H.  Baughman. 
Chicago,  July  14,  1902." 

The  plaintiflF  expressed  his  dissatisfaction  there- 
with, stating  that  he  preferred  money  to  stock,  and 
thereupon  returned  the  instrument  above  set  forth  to 
the  defendant;  whereupon  by  mutual  consent  it  was 
amended  and  modified  by  striking  out  the  words  **two 
hundred  and  fifty"  and  substituting  the  words  *'five 
hundred,"  and  also  striking  out  the  following:  '*! 
further  agree  that  if  the  Chicago  Sales  Book  Company 
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earns  a  dividend  at  the  end  of  two  years  from  date 
to  deliver  to  E.  J.  McQuaid  five  hundred  dollars  par 
value  of  stock  ol  Chicago  Sales  Book  at  such  time,*' 
and  adding  thereto  the  following:  '* Amended  by  me, 
July  15, 1902,  George  H.  Baughman. '  *  Which  amended 
instrument  is  herein  referred  to  as  the  promise  in 
writing,  and  is  marked  ''Plaintiff's  Exhibit  2." 

It  further  appears  that  at  the  time  of  the  making 
of  the  original  draft  of  the  instrument  Plaintiff's  Ex- 
hibit 2,  as  above  set  forth,  and  also  at  the  time  the 
same  was  amended  and  delivered,  the  sale  contract 
and  certificates  of  stock  had  not  been  delivered  to  the 
escrow  named  therein,  but  were  in  the  possession  of 
the  plaintiff.  No  question  is  raised  as  to  the  payment 
of  the  three  thousand  dollars  named  in  the  sale  con- 
tract, nor  as.  to  the  delivery  of  the  stock  to  the  defend- 
ant, it  being  admitted  that  there  had  been  a  perform- 
ance of  these  provisions. 

It  does  not  appear  that  there  was  anything  said  by 
the  plaintiff  to  the  defendant,  or  by  the  defendant  to 
the  plaintiff,  as  to  any  relationship  between  plaintiff's 
P]xhibit  2  and  plaintiff's  Exhibit  1,  nor  was  anything 
said  that  would  establish  an  intention  on  the  part  of 
either  of  the  parties  to  connect  the  promise  in  writing 
with  any  particular  portion  of  the  sale  contract. 

It  appears  from  the  agreed  statement  that  the  sale 
contract  was  signed  by  all  of  the  parties  thereto  at 
the  office  of  the  Chicago  Sales  Book  Company  in  Chi- 
cago on  the  14th  day  of  July,  1902.  The  original  copy 
of  the  contract  was  then  given  to  the  plaintiff,  E.  J. 
McQuaid  to  be  deposited  by  him,  together  with  the 
certificates  of  stock,  in  escrow  with  the  Chicago  Title 
and  Trust  Company.  McQuaid  returned  to  the  office 
of  the  Chicago  Sales  Book  Company  later  on  the  same 
day,  and  said  to  Baughman  he  would  kick  over  the  con- 
tract unless  Baughman  did  something  in  addition  for 
him,  as  he  was  not  satisfied  with  what  he  was  getting 
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for  his  shares  of  stock,  Baughman  told  him  that 
rather  than  have  the  deal  fall  through  he  was  willing 
to  make  an  additional  agreement  with  him  (McQuaid), 
whereupon  the  defendant  prepared  the  original  Plain- 
tiff's Exhibit  2  before  the  alterations  thereon  were 
made,  and  presented  the  same  to  McQuaid.  This 
agreement  was  not  satisfactory  to  plaintiff,  and  the 
next  day  McQuaid  came  back  to  Baughman  and  Exhibit 
2  was  altered  by  the  defendant,  on  its  face,  and  appears 
as  Plaintiff's  Exhibit  2  in  the  statement,  and  was  then 
delivered  to  McQuaid  by  the  defendant. 

At  the  close  of  all  the  evidence,  the  court  held  that 
in  the  absence  of  any  evidence  indicating  the  intention 
of  the  parties  that  the  interpretation  of  the  promise 
in  writing,  Plaintiff's  Exhibit  2,  was  a  question  of  con- 
struction for  the  court,  and  the  court  thereupon  held 
that  the  two  instruments  must  be  construed  together 
and  being  so  construed  the  promise  in  writing,  **  Plain- 
tiff's Exhibit  2,"  was  properly  interpreted  in  conjunc- 
tion with  paragraph  five  of  the  sale  contract,  and  that 
the  performance  of  the  condition  therein  contained, 
which  the  court  held  had  not  been  sufficiently  estab- 
lished by  the  plaintiff,  was  essential  to  a  recovery  upon 
the  writing,  plaintiff's  Exhibit  2,  and  that  in  the  ab- 
sence of  sufl5cient  evidence  to  prove  the  performance  of 
the  condition,  the  court  found  for  the  defendant.  The 
court  further  held  that  the  plaintiff  having  had  in  his 
possession  the  contract  of  sale,  Plaintiff's  Exhibit  1, 
fully  signed  by  all  the  parties,  for  the  purpose  of  de- 
livery in  escrow,  before  the  execution  of  the  promise 
in  writing,  plaintiff's  Exhibit  2,  the  latter  was  without 
consideration  and  hence  void. 

Pines  &  Newmann,  for  plaintiff  in  error. 

Wells  M.  Cook,  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 
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It  is  urged  on  behalf  of  plaintiff  in  error,  plaintiff 
below,  that  different  instruments  executed  as  evidence 
of  one  transaction  at  the  same  time  or  different  times, 
must  be  construed  as  a  single  instrument,  and  that 
where  a  contract  is  made  upon  an  ample  consideration 
and  is  afterward  modified  by  separate  instruments, 
the  law  constitutes  it  one  contract,  and  the  considera- 
tion of  the  original  contract  applies  to  and  is  sufficient 
for  the  modification. 

These  with  other  legal  principles  are  urged  by  the 
plaintiff  in  error  and  are  supported  by  authority ;  and 
we  are  not  disposed  to  question  them  as  principles  of 
law  to  be  applied  in  proper  cases.  In  our  opinion, 
however,  they  have  no  application  to  the  case  before 
us.  At  the  time  that  Exhibit  No.  2  was  executed  and 
delivered  Exhibit  No.  1  was  in  full  force  and  effect, 
although  it  had  not  been  deposited  in  escrow  with  the 
Chicago  Title  and  Trust  Company  by  the  plaintiff  in 
error,  McQuaid.  So  far  as  the  contract  was  concerned 
it  was  signed,  sealed  and  delivered  and  it  was  placed 
in  the  hands  of  McQuaid  as  a  messenger  for  deposit 
with  the  Chicago  Title  and  Trust  Company.  It  was 
a  completed  contract  as  between  the  parties.  Exhibit 
No.  2,  the  instrument  sued  on  in  this  case,  is  not  a 
modification  of  Exhibit  No.  1,  the  contract  of  sale.  It 
is  a  separate,  independent  agreement  between  two  of 
the  parties  who  signed  the  contract  of  sale.  It  cannot 
be  considered  a  modification  of  that  contract  for  the 
reason  that  that  contract  could  only  be  modified  by  the 
consent  of  all  the  parties  to  it.  The  contract  sued  on 
was  simply  the  promise  of  the  defendant  in  error, 
Baughman,  to  pay  McQuaid  an  increased  compensa- 
tion for  doing  what  he  was  legally  bound  to  do,  and  it 
was  without  consideration.  It  is  simply  a  contract  in 
which  the  promisee,  McQuaid,  contracted  to  do  noth- 
ing more  than  he  was  already  obligated  to  do.  The 
promisee  in  such  case  has  sustained  no  detriment  and 
the  promisor  obtained  no  benefit,  for  the  reason  that 
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the  promisee  undertook  to  do  nothing  more  than  he  was 
therefore  legally  obligated  to  do.  The  promise  of 
additional  compensation  for  carrying  out  an  executory 
contract  affords  no  consideration  for  a  new  promise 
on  the  part  of  the  party  to  whom  the  existing  obliga- 
tion is  due.  Phoenix  Insurance  Co.  v.  Eink,  IIQ.  111. 
538;  Grossman  v.  Wohlleben,  90  Id.  537. 

The  promise  by  Baughman  to  pay  a  sum  to  McQuaid 
additional  to  that  provided  in  the  original  contract 
of  purchase,  exacted  by  McQuaid  after  the  execution 
of  the  original  contract  before  he  would  carry  out  the 
sale  according  to  its  term,  is  without  consideration  and 
is  unenforceable.  Schneider  v.  Heinsheimer,  55  N.  Y. 
Supp.  630 ;  Bastian  v.  Dreyer,  7  Mo.  App.  332. 

Li  our  opinion  the  judgment  of  the  court  is  just, 
and  it  is  therefore  aflSrmed. 

Affirmed. 


Acorn  Brass  Mfg.  Co.,  Appellee,  v.  Atkinson,  Mentzer  & 

Qrover,  Appellant. 

Qen.  No.  16,097. 

Appeals  and  errors — when  finding  by  court  not  disturbed,  A  find- 
ing by  the  court  will  not  be  set  aside  as  against  the  evidence  unless 
clearly  and  manifestly  so. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  A. 
Bicker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1909.  Affirmed.  Opinion  filed  February  14,  1912. 
Certiorari  denied  by  Supreme  Court   (making  opinion  final). 

James  M.  Givin,  for  appellant. 

Gbegoky,  Poppenhusen  &  McNab,  for  appellee;  Ed- 
ward R.  Johnston,  of  counsel. 
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Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  in  the  Municipal 
Court  in  favor  of  appellee  and  against  appellant  for 
$1,059.  The  case  was  tried  by  the  court  without  a 
jury. 

On  May  23,  1906,  appellant,  at  the  solicitation  of 
one  John  L.  Taylor,  who  was  then  in  the  employ  of 
appellee,  gave  him  an  order  for  the  manufacture  and 
delivery  of  25,000  sets  of  regal  clasps,  at  three  cents 
per  set.  Taylor  gave  said  order,  together  with  cer- 
tain dies  used  in  manufacturing  said  clasps,  to  ap- 
pellee, and  the  latter  proceeded  to  manufacture  a 
sample  or  samples  of  the  same.  The  samples  manu- 
factured by  appellee  and  delivered  to  appellant  were 
discovered  to  be  of  insufficient  strength,  and  thereupon 
a  conference  was  had  between  appellee's  superintend- 
ent, Eason,  and  Mentzer,  the  secretary  of  appellant, 
when  it  was  determined  that  the  clasps  could  be 
strengthened  bv  reinforcing  the  same  with  an  extra 
metal  strip.  Eason  informed  Mentzer  that  the  cost 
of  the  die  necessary  to  make  the  extra  metal  strip 
would  be  $30,  and  that  the  additional  cost  of  the  clasps 
per  set  would  be  IY2  cents  making  the  total  cost  4M> 
cents  per  set.  Mentzer  instructed  Eason  to  proceed 
to  manufacture  the  clasps  at  the  additional  price 
agreed  upon,  and  appellee  thereafter  manufactured 
and  delivered  to  appellant  14,454  sets  of  said  clasps. 
Appellant  then  refused  to  accept  any  more  clasps,  and 
refused  to  pay  ai)pellee  for  the  clasps  theretofore  de- 
livered and  accepted.  At  the  time  appellant  refused 
to  accept  the  delivery  of  any  more  clasps,  appellee 
had  expended  $409.56  for  labor  and  material  in  par- 
tially manufacturing  10,922  sets  of  clasps,  being  the 
remainder  of  the  order. 

The  finding  and  judgment  against  appellant  covers 
the  two  items  mentioned. 

Appellant's  main  contention  is  that  its  contract  for 
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the  clasps  in  question  was  with  Taylor  and  not  with 
appellee.  Upon  either  one  of  two  theories  the  con- 
trary is  clearly  established  by  the  evidence.  First: 
If  the  order  to  Taylor,  bearing  date  May  23,  1906,  be 
regarded  as  the  basis  of  the  contract  finally  entered 
into,  it  is  apparent  that  appellant  was  aware  of  the 
relation  then  existing  between  Taylor  and  appellee, 
because  on  the  day  following,  it  addressed  a  written 
communication  to  appellee  relative  to  the  use  of  the 
dies  which  belonged  to  appellant.  The  conclusion  is 
irresistible  that  appellant  knew  appellee  was  going  to 
manufacture  the  clasps.  Thereafter,  the  invoices  for 
the  clasps  delivered  to  appellant  were  in  the  name  of 
appellee,  and  in  response  to  demands  by  appellee  for 
payment  of  its  account,  appellant  promised  to  make 
settlement  with  it  when  complete  delivery  of  the  order 
had  been  made.  In  its  letter  of  August  10,  1906,  ad- 
dressed to  appellee,  appellant  expressly  recognizes  the 
existence  of  an  agreement  to  pay  appellee  for  the 
clasps.  Second:  It  is  uncontroverted  that  the  subse- 
quent agreement,  of  July,  1906,  providing  that  the 
clasps  should  be  strengthened  and  manufactured  by  ap- 
pellee at  a  cost  to  appellant  of  41/2  cents  per  set,  was 
entered  into  by  and  between  the  parties  themselves, 
independently  of  Taylor.  This  subsequent  contract 
was  sufficiently  complete  in  itself  to  establish  the  rela- 
tion of  appellee  and  appellant  as  the  contracting  part- 
ies thereto. 

Appellant  offered  in  evidence  a  written  contract 
*  purporting  to  have  been  entered  into  on  November  3, 
1905,  between  it  and  Taylor,  with  reference  to  the 
manufacture,  under  certain  letters  patent,  of  a  clasp 
known  as  the  *' royal  clasp."  The  contract  had  no 
relation  to  any  issue  involved  in  the  case  at  bar,  and 
was  properly  excluded. 

The  finding  of  the  court  is  fullv  supported  by  the 
evidence  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Nannie  E.  Miles,  Appellee,  v.  International  Hotel  Com- 
pany, Appellant. 

Gen.  No.  16,107. 

1.  Inns  and  innkeepers — when  common  law  liability  does  not  ex- 
ist. An  innkeeper  is  not  an  insurer  of  the  safety  of  baggage  if  the 
relation  of  innkeeper  and  guest  is  not  established. 

2.  Bailments — care  required  of  gratuitous.  A  mere  gratuitous 
bailee  of  property  is  bound  to  take  reasonable  care  to  protect  it  from 
loss  or  damage,  that  is,  such  ''care  as  men  of  common  prudence  usually 
bestow  for  the  protection  of  their  own  property  of  a  similar  character." 

3.  Bailments — when  prima  facie  established.  In  any  contract  of 
bailment  upon  proof  by  the  bailor  that  he  placed  property  in  the  hands 
of  the  bailee  and  that  the  same  was  not  returned  upon  demand  the 
law  presumes  negligence  on  the  part  of  the  bailee  and  imposes  on  him 
the  burden  of  showing  that  he  exercised  such  care  with  respect  to  the 
property  as  was  required. 

4.  Bailments — what  competent  to  rebut  presumption  of  negligence. 
Held,  that  it  was  competent  for  the  bailee  to  show  that  the  several 
employees  who  were  entrusted  with  the  property  alleged  to  have  been 
lost  were  competent  and  were  so  considered  by  the  bailee  when  he  em* 
ployed  them. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  George  A. 
DuPUY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1909.  Reversed  and  remanded.  Opinion  filed  February 
14,  1912. 

A.  G.  Dicus,  for  appellant. 

Jacob  J.  Kern  and  John  A.  Brown,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

This  is  a  suit  by  appellee  against  appellant  to  re- 
cover the  value  of  a  trunk  and  contents  alleged  to  have 
been  accepted  for  storage  by  appellant,  as  a  bailee, 
and  thereafter  lost.    A  trial  by  jury  in  the  Circuit 
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Court  resulted  in  a  verdict  and  judgment  against  ap- 
pellant for  $625. 

On  November  30,  1904,  appellee  registered  as  a 
boarder  at  the  hotel  conducted  by  appellant  and  was 
assigned  to  a  room  for  which  she  paid  $7  a  week,  and 
which  she  occupied  until  May  30,  1905,  when  she  paid 
for  said  room  in  full,  and  left  the  hotel.  Upon  a 
printed  notice,  posted  by  appellant  in  the  room  occu- 
pied by  appellee,  appeared  the  following:  ^^AU  bag- 
gage and  property  of  guests  left  with  us  for  storage 
will  receive  our  best  attention,  for  which  no  charge 
will  be  made,  but  in  case  of  accident  by  fire  or  water 
or  damage  of  any  kind  it  will  be  at  the  risk  of  the 
owner.''  Appellee  testified  that  as  she  was  about  to 
leave  the  hotel  she  asked  the  housekeeper  if  the  latter 
would  see  that  her  trunk  was  properly  cared  for,  and 
that  the  housekeeper  told  her  to  call  the  head  porter ; 
that  she  asked  a  bell  boy  to  inquire  at  the  office  wheth- 
er there  would  be  any  charges  for  her  trunk,  and  that 
after  an  absence  the  bell  boy  returned  and  told  her 
the  clerk  said,  **He  would  be  glad  to  take  care  of  it  for 
you ; "  that  she  then  left  her  trunk  and  a  parrot  cage  in 
the  room  and  went  to  Indianapolis ;  that  upon  her  re- 
turn to  the  hotel  about  six  months  thereafter,  she 
asked  the  clerk  to  have  her  trunk  sent  up  to  her  room ; 
that  the  officers  and  servants  of  appellant  reported 
that  the  parrot  cage  was  in  the  baggage  room  or  store 
room,  but  the  trunk  could  not  be  found.  The  trunk,  if 
received  by  appellant,  was  never  returned  by  it  to 
appellee. 

There  is  an  intimation  by  counsel  for  appellant,  in 
the  repeated  use  by  them  of  the  expression  ''pretend- 
ed trunk,''  that  appellee  never  had  a  trunk  in  the 
hotel,  but  two  of  appellant's  own  witnesses,  who  were 
employed  in  the  hotel  as  housekeeper  and  linen  wom- 
an, respectively,  during  the  time  appellee  occupied 
a  room  there,  testified  that  they  frequently  saw  a 
trunk  in  her  room. 
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Appellant  was  not  an  insurer  of  the  safety  of  the 
trunk,  because  the  relation  of  innkeeper  and  guest  did 
not  exist  between  it  and  appellee.  Appellee  was  a 
mere  lodger  or  boarder.  Vigeant  v.  Nelson,  140  111. 
App.  644. 

Liability,  if  any,  in  this  case,  must  arise  out  of  the 
contract  of  bailment. 

A  mere  gratuitous  bailee  of  property  is  bound  to 
take  reasonable  care  to  protect  it  from  loss  or  damage. 
That  is,  such  ^*care  as  men  of  common  prudence  usual- 
ly bestow  for  the  protection  of  their  own  propertv  of 
a  similar  character.''  Preston  v.  Prather,  137  U.  S. 
604;  Gray  v.  Merriam,  148  111.  179.  In  Story  on  Bail- 
ments, sec.  62,  it  is  aptlv  said,  '^and  what  is  reasonable 
care  must  materially  depend  upon  the  nature,  value 
and  quality  of  the  thing,  the  circumstances  under 
which  it  is  deposited,  and  sometimes  upon  the  charac- 
ter and  confidence  and  particular  dealings  of  the  par- 
ties.'' 

In  the  case  at  bar  the  contract  of  bailment,  if  one 
existed,  was  evidently  entered  into,  in  part  at  least, 
as  an  inducement  to  appellee  to  return  to  appellant's 
hotel  as  a  boarder,  whereby  a  benefit  would  accrue  to 
appellant.  Furthermore,  as  was  held  in  Vigeant  v. 
Nelson,  siipra,  the  notice  which  was  posted  by  appel- 
lant in  appellee's  room  may  properlv  be  presumed  to 
have  entered  into  tho  contract  for  the  storage  of  the 
trunk.  This  notice  informed  appellee  that  property 
left  with  appellant  for  storage  would  receive  its  **best 
attention,"  which  attention  could  not  mean  less  than 
ordinarv  care. 

In  the  third  instruction  offered  bv  appellant  and 
given  to  the  jury,  it  expressly  recognizes  its  obligation 
to  exercise  reasonable  care  with  respect  to  the  trunk. 

In  anv  contract  of  bailment,  upon  proof  bv  the  bailor 
that  he  placed  property  in  the  hands  of  the  bailee,  and 
that  the  same  was  not  returned  upon  demand,  thp  law 
presumes  negligence  on  the  part  of  the  bailee  and  im- 
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poses  on  him  the  burden  of  showing  that  he  exercised 
such  care  with  respect  to  the  property  as  was  requir- 
ed. Cumins  v.  Wood,  44  111.  416;  Funkhouser  v. 
Wagner,  62  111.  59. 

Appellant,  upon  the  trial,  sought  to  show  that  the 
porter,  night-watchman  and  baggage  room  keeper  em- 
ployed by  it  were  competent  employes,  and  that  they 
were  considered  by  appellant  to  be  competent,  when 
they  were  employed,  but  upon  the  objection  of  appel- 
lee that  such  proof  was  incompetent,  irrelevant,  im- 
material and  not  binding  on  appellee,  appellant  was 
not  permitted  to  make  the  proof.  As  tending  to  rebut 
the  presumption  of  negligence  arising  from  the  prima 
facie  case  made  by  appellee,  the  proof  oflFered  by  ap- 
pellant was  competent,  and  the  ruling  of  the  trial  court 
was  prejudicially  erroneous.  Evidence  of  like  char- 
acter was  admitted  and  considered  by  the  court  in 
Gray  v.  Drexel  Arms  Hotel,  146  111.  App.  604.  See 
also  Gray  v.  Merriam,  supra. 

For  the  error  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


John  F.  Devine,  Administrator,  Appellee,  v.  Boston  Store 

of  Chicago,  Appellant. 

Gen.  No.  16,117. 

1.  Master  and  servant — who  not  fellow  servants  as  a  matter  of  law. 
An  elevator  operator  in  Pole  charge  of  the  operation  of  an  elevator  ia 
not  as  a  matter  of  law  the  fellow  servant  of  a  clerk  employed  in  a  cler- 
ical capacity,  who  was  in  the  habit  of  using  such  elevator. 

2.  Pleading — when  declaration  failincf  to  allepe  absence  of  fellow 
servant  relation  sufficient.  If  a  declaration  directly  and  indirectly  im- 
properly fail  to  allege  that  the  plaintiff  and  the  servant  whose  negli- 
gence caused  his  injury  were  not  fellow  servants,  if  the  evidence  justi- 
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fied  the  jury  in  finding  that  such  relation  did  not  exist  the  declaration 
is  good  after  verdi.ct. 

3.  Instructions — uhcn  reference  to  limits  of  recovery  idUI  not  re- 
verse. In  a  death  case  an  instruction  which  tells  the  jury  that  the 
amount  of  their  verdict  *'may  be  any  sum  between  $1  and  $10,000'' 
though  open  to  some  criticism  in  referring  to  the  ad  damnum  is  not 
ground  for  reversal. 

4.  Instructions — when  ignoring  defense  of  fellow  servants  cannot 
Ve  complained  of.  If  an  instruction  be  improper  in  ignoring  the  de- 
fenre  of  fellow  servants  complaint  thereof  cannot  be  made  by  the  op- 
posite party  if  he  requested  and  cauFed  the  court  to  give  an  instruction 
or  instructions  containing  a  like  impropriety. 

5.  Instructions — i/«e  of  phrase  **by  such  carelessness."  Ileld, 
that  the  use  of  the  phrase  referred  to  in  the  instruction  under  criticism 
was  not  calculated  to  mislead  the  jury. 

6.  Instructions — when  modification  as  to  probative  effect  of  hap- 
pening of  injury  proper.  Held,  that  the  following  statement  contained 
in  the  instruction  as  originally  preFcnted  was  too  sweeping  and  that 
the  modification  made  by  the  court  was  accurate  and  proper.  "Nor  is 
the  happening  of  the  injury  to  the  deceaeed  any  evidence  whatever  that 
the  defendant  is  liable  for  his  injuries,  or  that  the  plaintiff  is  entitled 
to  your  verdict." 

7.  Negligence — effect  of  concurring.  If  the  negligence  charged 
against  the  defendant  is  established  a  verdict  against  him  is  proper 
notwithstanding  the  injury  complained  of  was  contributed  to  by  the 
negligence  of  a  third  person  not  joined  as  a  defendant. 

8.  Negligence — what  may  he  shown  to  establish  in  operation  of  ele- 
vator. As  bearing  upon  the  care  required  to  operate  an  elevator  and 
the  duty  of  the  defendant  to  ascertain  whether  or  not  his  operator  was 
sufficiently  capable  and  experienced,  it  is  competent  for  the  plaintiff 
to  show  every  known  fact  in  relation  to  the  operation  of  such  elevator 
including  the  speed  at  which  the  elevator  was  ordinarily  capable  of 
being  operated, 

9.  Negligence — what  incompetent  to  establish  in  operation  of  ele- 
vator. Held,  that  it  was  improper  to  permit  a  city  elevator  inspector 
to  give  his  opinion  to  the  effect  that  a  man  ought  to  have  two  or  three 
months*  experience  in  operating  an  elevator  in  order  to  become  thor- 
oughly competent. 

10.  p]viDENCE — what  competent  in  action  for  deaih  by  wrongful  act. 
In  such  a  case  it  is  not  improper  to  permit  a  witness  to  testify  that  the 
deceased  was  industrious. 

11.  Evidence — when  objection  to  model  will  not  avail.  If  a  model 
was  v.sed  by  counsel  for  both  parties  and  by  the  witnesses  for  pur- 
]  o.'  OS  of  illustration  without  objection,  an  objection  for  the  first  time 
made  in  the  appellate  court  to  such  use  will  not  avail. 
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12.  Verdicts — when  not  excessive.  Held,  in  a  death  case,  that  a  ver- 
dict of  $3,000  was  not  excessive  where  it  appeared  that  the  deceased 
was  32  years  of  age,  was  unmarried,  earned  $13.50  per  week,  resided 
with  his  mother,  paid  her  from  4  to  4^^  dollars  per  week  for  his  board, 
and  in  addition  gave  her  $10  fer  month. 

Action  in  caFe  for  death  caused  by  alleged  wrongful  act.  Appeal  from 
the  Sujerior  Court  of  Cook  county;  the  Hon.  George  W.  Patton, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1909.     Affirmed.     Opinion  filed  February  14,  1912. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
Ralph  M.  Shaw  and  Edward  W.  Everett,  of  counsel. 

Charles  T.  Farson  and  Gardner,  Stern,  Anderson 
&  Davis,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Appellee,  as  administrator  of  the  estate  of  Samuel 
Kahn,  deceased,  recovered  a  verdict  and  judgment  in 
the  Superior  Court  against  appellant,  Boston  Store  of 
Chicago,  for  $3,000,  as  damages  for  wrongfully  caus- 
ing the  death  of  his  intestate. 

The  declaration  contains  three  counts.  In  each 
count  it  is  alleged  that  in  the  building  occupied  by  ap- 
pellant it  operated  and  controlled  an  elevator  for  the 
conveyance  of  passengers  from  floor  to  floor  of  said 
building,  which  elevator  was  particularly  used  at  the 
time  in  question  for  the  carriage  and  conveyance  of 
the  employes  and  servants  of  appellant  in  the  due 
course  of  their  business  and  employment;  that  the  de- 
ceased was  a  servant  or  employe  of  appellant,  working 
in  a  clerical  position,  and  at  the  time  in  question  had 
occasion,  in  the  course  of  his  employment,  to  go  to 
another  floor  in  said  building,  and  for  that  purpose 
signalled  the  said  elevator,  etc.  The  first  count 
charges  careless  and  negligent  operation  of  the  ele- 
vator, by  the  servants  of  appellant  in  charge  of  and 
operating  the  same,  in  starting  it  before  the  deceased 


446  Appellate  Courts  op  Illinois. 

Deviuo  V.  Boston  Store,  167  111.  App.  443. 

had  entirely  passed  into  the  car;  the  second  count 
charges  a  failure  to  keep  the  elevator  at  rest  a  suflS- 
cient  length  of  time  to  enable  the  deceased  to  safely 
get  into  the  car;  and  the  third  count  charges  appel- 
lant with  negligence  in  employing  an  incompetent  ser- 
vant to  operate  the  elevator.        * 

At  the  close  of  the  evidence  for  appellee,  and  again 
at  the  close  of  all  the  evidence,  appellant  moved  the 
court  to  instruct  the  jury  to  find  it  not  guilty,  but  in 
each  instance  such  motion  was  denied  and  the  instruc- 
tion refused. 

The  elevator  in  question  was  known  as  No.  15.  It 
was  operated  by  hydraulic  power  and  was  used  ex- 
clusively in  carrying  the  employes  of  appellant.  The 
power  was  communicated  to  the  machinery  which 
operated  the  elevator,  by  means  of  a  lever,  which 
moved  from  right  to  left  within  an  arc  shaped  frame. 
When  the  lever  was  placed  in  the  center  of  the  frame, 
the  car  remained  stationary,  and  the  lever  was  held 
in  place  by  a  spring  catch  on  its  inner  side  which  fitted 
into  a  slot  in  the  frame.  The  spring  catch  was  re- 
leased by  a  device  underneath  the  handle  of  the  lever. 
When  the  lever  was  moved  to  the  right  the  car  de- 
scended in  the  shaft  and  when  it  was  moved  to  the 
left  the  car  ascended.  The  door  of  the  car  was  open- 
ed and  closed  by  air  pressure  controlled  by  a  knob 
placed  above  the  lever  and  also  by  a  foot  treadle  con- 
nected with  the  knob  by  a  chain.  When  the  knob  was 
pulled  down  about  an  inch  the  door  opened  and  when 
the  knob  was  released  the  door  closed.  The  lever  was 
located  in  the  front  of  the  car  to  the  left  of  the  door, 
and  in  moving  the  lever  the  operator  most  •convenient- 
ly used  his  left  hand. 

The  deceased  was  employed  in  a  clerical  capacity  in 
the  mail  order  department  of  appellant's  business, 
conducted  on  the  seventh  floor  of  the  building,  but  up- 
on occasion  was  required  to  visit  other  departments 
of  appellant's  business,  conducted  upon  the  several 
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other  floors  of  the  building,  and  for  this  purpose  cus- 
tomarily used  one  or  the  other  of  two  elevators  opera- 
ted by  appellant  for  the  use  of  its  employes.  On  the 
occasion  of  the  accident  in  question  the  deceased  was 
on  the  second  basement  floor,  at  which  floor  the  car 
had  been  standing  a  few  minutes.  The  deceased  hur- 
riedly approached  the  entrance  to  the  car,  the  door 
being  open,  and  had  partially  entered  the  car,  when 
the  door  commenced  to  close  and  the  car  suddenly 
and  rapidly  ascended.  The  deceased  was  thereby 
caught  between  the  floor  of  the  car  and  the  floor  of  the 
first  basement,  and  so  seriously  injured  that  he  died. 
The  operator  in  charge  of  the  car  was  Edward  Fesen- 
meyer,  who  had  then  been  in  the  employ  of  appellant 
about  a  week.  Prior  to  the  attempt  by  the  deceased 
to  enter  the  car,  four  of  appellant's  employes,  other 
than  Fesenmeyer,  were  in  the  car.  Ida  Friedman, 
Yetta  Goldstein  and  Harold  Dahlin,  a  bundle  boy,  had 
been  in  the  car  several  minutes,  and  Irene  Briggs  im- 
mediately preceded  the  deceased. 

It  is  claimed  by  appellee  that  Fesenmeyer  moved 
the  lever  at  the  time  the  deceased  was  entering  the 
car,  before  allowing  sufficient  time  for  the  door  to 
close,  while  appellant  claims  that  the  lever  was  moved 
by  Ida  Friedman,  immediately  after  Fesenmeyer  re- 
leased the  knob  for  the  purpose  of  closing  the  door. 
Upon  this  issue  the  evidence,  while  somewhat  conflict- 
ing, justifies  a  finding  that  the  lever  was  moved  by 
Fesenmeyer,  apd  it  is  practically  conceded  by  appel- 
lant that  if  the  Jever  was  moved  by  Fesenmeyer  he 
was  negligent  in  that  respect.  It  is,  however,  insisted 
by  appellant  that  Fesenmeyer  and  the  deceased  were 
fellow-servants  as  a  matter  of  law  within  the  consocia- 
tion branch  of  the  fellow  servant  rule,  and  that  there 
can,  therefore,  be  no  recovery  under  the  first  and  sec- 
ond counts  of  the  doclaration.  The  question  whether 
or  not  Fesenmeyer  and  the  deceased  were  fellow  ser- 
vants was  not  submitted  to  the  jury  as  one  of  fact. 
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and  it,  therefore,  only  remains  in  the  case  as  a  ques- 
tion of  law.  The  admitted  facts  that  Fesenmeyer  was 
employed  by  appellant  to  operate  an  elevator  for  the 
carriage  of  other  of  its  employes ;  that  the  means  pro- 
vided for  the  operation  of  the  elevator  were  wholly 
within  the  direction  and  control  of  Fesenmeyer;  that 
the  deceased  was  an  employe  of  appellant  engaged  in 
a  clerical  capacity,  and  in  the  usual  course  of  his  em- 
plojTuent  was  in  the  habit  of  being  carried  upon  the 
elevator  so  operated  by  Fesenmeyer,  do  not  as  a  mat- 
ter of  law  constitute  the  deceased  and  Fesenmever 
fellow  servants,  so  as  to  relieve  appellant  from  lia- 
bility for  an  injury  to  the  deceased  by  the  negligence 
of  Fesenmeyer.  In  other  words,  upon  the  facts 
stated,  it  cannot  be  said  as  a  matter  of  law  that  the 
usual  duties  of  Fesenmeyer  and  the  deceased  were 
such  as  to  bring  them  into  habitual  association  so  that 
they  had  the  opportunity  and  power  to  influence  each 
other  to  the  exercise  of  caution.  Chicago  City  Ry. 
Co.  V.  Leach,  208  111.  198.  The  statement  in  Walsh 
V.  Cullen,  235  111.  91,  relied  upon  by  appellant,  to  the 
effect  that  an  employer  who  owns  and  operates  an 
elevator  is  subject  to  all  the  duties  toward  his  em- 
ployes that  obtain  in  other  .cases  where  the  relation  of 
master  and  servant  exists  and  the  servant  is  subject 
to  the  rules  of  law  governing  the  assumption  of  risks 
and  the  negligence  of  fellow  servants  does  not  mean 
that  as  a  matter  of  law  the  relation  of  fellow  servants 
exists  in  all  instances  between  servants  who  operate 
elevators  for  the  carriage  of  other  servants  and  such 
other  servants. 

The  case  was  not  tried  in  the  court  below  upon  the 
theory  that  appellant  owed  the  strict  duty  to  the  de- 
ceased that  arises  out  of  the  relation  of  carrier  and 
passenger,  and  it  is,  therefore,  not  necessary  to  dis- 
cuss that  question. 

It  is  next  urged  that  the  first  and  second  counts  of 
the  declaration  do  not  state  a  cause  of  action,  because 
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it  is  neither  specifically  alleged  therein  that  the  de- 
ceased and  Fesenmeyer  were  not  fellow  servants,  nor 
are  there  any  allegations  therein  justifying  a  reason- 
able inference  that  they  were  not  fellow  servants  un- 
der the  consociation  rule.  True,  in  neither  of  said 
counts  of  the  declaration  is  it  expressly  alleged  that 
the  deceased  and  Fesenmeyer  were  not  fellow  servants, 
but  as  the  facts  alleged  and  proved  did  not  constitute 
them  fellow  servants  as  a  matter  of  law,  the  question 
became  one  of  fact  for  the  jury,  and  said  .counts  of  the 
declaration  were  thereby  made  good  after  verdict. 
Chicago  &  Alton  R.  R.  Co.  v.  Swan,  176  111.  424;  Ben- 
nett V.  Chicago  City  Ry.  Co.,  243  111.  420. 

As  the  evidence  warrants  a  recovery  under  the  first 
and  second  counts  of  the  declaratioif,  it  is  not  neces- 
sary to  <3onsider  in  detail  the  evidence  bearing  upon 
the  third  count  of  the  declaration.  A  careful  analysis 
of  such  evidence,  however,  leads  us  to  the  conclusion 
that  a  verdict  against  appellant  upon  the  third  count 
would  not  be  unwarranted. 

The  fourth  instruction,  given  at  the  instance  of 
appellee,  relates  to  the  question  of  damages,  and  is 
based  upon  the  hypothesis  that  appellant  shall  have 
been  found  guilty  under  either  count  of  the  declara- 
tion. The  instruction  is  well  guarded,  and  the  direc- 
tion at  its  conclusion  that  the  amount  of  the  verdict, 
**mav  be  at  anv  sum  between  one  dollar  and  ten  thou- 
sand dollars,  which  you  find  the  pecuniary  loss  to  be," 
is  not  in  this  case  seriouslv  obiectionable,  although 
reference  to  the  amount  of  the  ad  damnum  in  the  dec- 
laration is  open  to  criticism.  It  is  said,  ^^The  fault 
with  this  instruction  is  that  the  jury  would  be  impress- 
ed with  the  idea  that  substantial  damages  ou^ht  to 
be  allowed."  If  the  jury  found  appellant  guilty  as 
premised  in  the  instruction,  the  deceased  having  left 
him  surviving  lineal  next  of  kin,  pecuniary  loss  would 
be  presumed.  C.  P.  &  St.  L.  R.  R.  Co.  v.  Woolridge, 
174  HI.  330.    It  cannot  be  seriously  urged  that  a  ver- 
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diet  for  one  dollar  would,  in  any  such  case,  amount  to 
an  award  of  more  than  the  pecuniary  loss  which  the 
law  presumes. 

The  court  of  its  own  motion  gave  to  the  jury  the 
following  instruction : 

*'You  are  instructed  by  the  court  that  if  you  be- 
lieve from  the  evidence  that  the  elevator  man  retained 
control  of  the  lever  all  the  time  while  in  the  car,  at  the 
time  of  the  accident,  and  that  he  himself  failed  to  ex- 
ercise ordinary  care  in  the  physical  control  of  the 
lever  or  in  the  control  of  the  appliance  operated  by 
the  knob,  or  in  the  control  or  operation  of  both  knob 
and  lever,  and  that  by  such  carelessness  Kahn  was 
caught  and  injured  so  he  died,  and  further  find  Kahn 
at  the  time  of  and  prior  to  the  accident  was  in  the 
exercise  of  ordinary  care,  then  in  such  state  of  the 
proof,  you  should  find  in'  favor  of  the  plaintiff.  De- 
vine.  ^ ' 

As  to  this  instruction,  it  is  insisted  that  it  improper- 
ly singles  out  the  individual  act  of  Fesenmeyer  to  the 
exclusion  of  all  his  other  conduct;  that  it  eliminates 
the  question  of  fellow  servant ;  that  it  ignores  the  issue 
tinder  the  third  count  of  the  declaration;  and  that  it 
assumes  that  the  failure  of  Fesenmeyer  to  retain 
phvsical  control  of  the  lever  and  apparatus  constituted 
negligence. 

Under  the  first  and  second  counts  of  the  declaration, 
whether  or  not  Fesenmeyer  was  negligent  in  his  con- 
duct and  operation  of  the  elevator  was  one  of  the 
main  subjects  of  inquiry.  There  is  abundant  evidence 
in  the  record  tending  to  show  that  it  was  the  duty  of 
Fesenmeyer,  repeatedly  enjoined  upon  him,  to  have 
his  hand  on  the  lever  at  all  times,  and  not  to  use  the 
lever  for  the  purpose  of  moving  the  car  until  the 
door  was  closed.  If  Fesenmeyer  failed  to  use  ordi- 
narv  care  in  controlling  the  lever  or  in  controlling  the 
appliance  which  opened  and  closed  the  door,  then  he 
was  guilty  of  the  negligence  alleged  in  the  first  and 
second  counts  of  the  declaration.    The  instruction  ig- 
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nores  the  question  of  fellow  servants,  but  of  this  ap- 
pellant cannot  complain,  because  the  twelfth  and  twen- 
ty-first instructions  given  at  its  instance  ignore  the 
same  question  and  impliedly  concede  its  liability  for 
the  negligence  of  Fesenmeyer.  As  a  matter  of  fact, 
the  question  of  fellow  servants  is  not  alluded  to  in  any 
instruction  tendered  or  given  in  the  case.  The  in- 
struction had  no  relation  to  the  issue  involved  under 
the  third  count  of  the  declaration,  and  there  was  no 
occasion  for  any  reference  to  such  issue. . 

The  last  criticism  of  the  instruction  is  more  arti- 
ficial than  real.  The  phrase  ''by  such  carelessness,'^ 
manifestly  relates  to  the  failure  of  Fesenmeyer  to  ex- 
ercise ordinary  care  in  the  respects  indicated  in  the 
preceding  portion  of  the  instruction,  and  the  failure 
of  Fesenmeyer  in  that  regard  is  not  assumed,  but  is 
submitted  to  the  jury  as  a  question  of  fact.  The  in- 
struction is  not  a  model,  and  had  better  have  been 
withheld,  but  it  is  not  so  misleading  and  prejudicial 
as  to  require  a  reversal  of  the  judgment. 

We  have  fully  considered  the  objections  urged  to 
other  instru<;tions  given  by  the  court  upon  its  own 
motion  and  at  the  instance  of  appellee,  but  do  not  deem 
them  of  sufiBcient  significance  to  merit  further  discus- 
sion. 

It  is  insisted  that  the  eighteenth  instruction  tend- 
ered by  appellant  was  improperly  modified  by  striking 
out  the  following:  ''Nor  is  the  happening  of  the  in- 
jury to  the  deceased  any  evidence  whatever  that  the 
defendant  is  liable  for  his  injuries,  or  that  the  plain- 
tiff is  entitled  to  your  verdict.''  This  statement  is 
too  sweeping.  The  rule  was  properly  and  sufficiently 
announced  in  the  same  instruction  as  given,  as  fol- 
lows: "The  court  instructs  the  jurv  that  the  mere 
fact  that  the  deceased  was  injured  while  in  the  employ 
of  the  defendant,  does  not  entitle  plaintiff  to  a  verdict 
at  your  hands."  The  twenty-second  and  twenty-third 
instructions  tendered  by  appellant  and  refused  by  the 
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•court  were  properly  refused  because  they  ignored  the 
liability  of  appellant  for  an  injury  resulting  from  the 
<;oncurrent  negligence  of  Fesenmeyer  and  the  wrong- 
ful act  of  a  third  person.  They  also  ignored  the  third 
count  of  the  declaration. 

It  is  urged  that  the  court  improperly  permitted  the 
iritness,  Moses  Kahn,  to  give  hearsay  testimony.  The 
record  shows  the  contrary  and  that  such  testimony 
was  stricken  out.  A  statement  by  the  same  witness 
that  the  deceased  was  industrious  was  properly  per- 
mitted to  stand. 

During  the  trial  a  purported  model  of  the  elevator 
and  of  the  device  for  opening  and  closing  the  door 
was  placed  in  view  of  the  jury.  While  the  model  was 
not  permitted  to  be  operated,  it  was  used  generally 
by  counsel  for  both  parties  and  by  the  witnesses  for 
the  purpose  of  illustration,  without  objection.  It  is 
needless  to  say  that  the  objection  for  the  first  time  in 
this  court  to  such  use  of  the  model  comes  too  late. 

Over  the  objection  of  appellant  a  witness  for  appel- 
lee was  permitted  to  state  that  the  speed  at  which  the 
elevator  was  ordinarily  capable  of  being  operated  was 
400  feet  a  minute.  It  was  competent  for  appellee  to 
show  every  known  fact  in  relation  to  the  operation  of 
the  elevator,  as  bearing  upon  the  care  required  to 
operate  it  and  the  duty  of  appellant  to  ascertain 
whether  or  not  Fesenmeyer  was  sufficiently  capable 
and  experienced  to  properly  operate  it. 

The  opinion  of  the  witness,  Boss,  city  elevator  in- 
spector, to  the  effect  that  a  man  ought  to  have  two  or 
three  months'  experience  in  operating  an  elevator, 
such  as  the  one  in  question,  to  be  a  thorough  elevator 
man,  was  incompetent,  but  the  record  discloses  that 
the  objection  interposed  to  the  question  which  elicited 
the  opinion  of  the  witness,  was  directed  solely  to  the 
qualification  of  the  witness,  and  not  to  the  competency 
of  his  opinion  as  evidence.  Other  objections  urged 
to  the  rulings  upon  the  evidence  are  inconsequential. 
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At  the  time  of  his  death,  the  deceased  was  32  yeara 
of  age.  He  was  luunarried  and  resided  with  his  par- 
ent, to  whom  he  paid  from  $4  to  $4.50  a  week  for  hia 
board.  He  was  earning  $13.50  a  week,  and  gave  hia 
mother  $10  a  month  in  addition  to  the  amount  paid 
by  him  for  board.  The  damages  assessed  at  $3,000^ 
are  not  excessive. 

There  is  no  prejudicial  error  in  the  record  and  the 
judgment  is  affirmed. 

Judgment  affirmed. 


Charles  Godin,  Appellee,  y.  F.  G.  Hartwell,  Appellant. 

Gem  No.  16,126. 

1.  Vebdiots — when  set  aside  as  against  the  evidence,  A  verdict  will 
be  set  aside  as  against  the  evidence  where  clearly  and  manifestly  so. 

2.  INSTETJCTIONS — whcn  cannot  "be  complained  of.  If  an  instruction 
is  improper  in  departing  from  the  averments  of  the  declaration  it  can- 
not be  complained  of  where  instructions  given  at  the  instance  of  th& 
complaining  party  contained  a  like  impropriety. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  A.  H.  Chetlain,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1909.  Beversed  and  remanded.  Opinion 
iaied  February  14,  1912. 

F.  J.  Canty  and  R.  J.  Folonie,  for  appellant. 
S.  P.  DoTJTHART,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  conrt. 

This  is  an  action  in  case  by  appellee  against  appel- 
lant to  recover  damages  for  personal  injuries  alleged 
to  have  been  occasioned  by  a  vicious  horse  belonging 
to  appellant,  which  appellee,  as  a  servant  of  appellant,. 
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was  required  to  drive  and  care  for.  A  trial  by  jxoy 
in  the  Superior  Court  resulted  in  a  verdict  and  judg- 
ment against  appellant  for  $1,500,  from  which  judg- 
ment he  prosecutes  this  appeal. 

The  first  count  of  the  declaration  alleges  that  for  a 
long  time  prior  to  June  13, 1905,  appellant  negligently 
kept  in  his  bam  a  certain  horse,  well  knowing  that 
said  horse  was  accustomed  to  kick  and  attack  man- 
kind, all  of  which  was  unknown  to  appellee ;  and  that 
while  appellee,  on  said  day,  was  in  the  performance 
of  his  duties  in  caring  for  said  horse,  and  in  the  ex- 
ercise of  due  -care  for  his  own  safety,  said  horse  sud- 
denly and  violently  attacked  and  kicked  appellee,  etc. 
The  second  count  alleges  that  appellant  tiien  negli- 
gently kept  in  his  bam  a  certain  horse  of  vicious,  fero- 
cious and  malicious  disposition,  all  of  which  was  and 
for  a  long  time  had  been  known  to  appellant,  and  was 
unknown  to  appellee;  and  that  while  appellee  was  in 
the  exercise  of  due  care  for  his  own  safety,  and  in  the 
performance  of  his  duties,  etc.  The  third  count  is 
substantially  like  the  first,  except  that  it  further  al- 
leges a  duty  on  the  part  of  appellant  to  notify  and 
warn  appellee  of  the  vicious  disposition  of  the  horse, 
and  that  said  horse  was  accustomed  to  attack  and 
kick  mankind. 

It  is  insisted  the  verdict  of  the  jury  upon  the  ques- 
tion of  appellant's  liability  is  against  the  clear  pre- 
ponderance of  the  evidence. 

At  and  prior  to  June  13,  1905,  appellant  was  en- 
gaged in  the  business  of  teaming,  and  kept  from  100 
to  125  horses  in  his  stables.  Appellee  was  first  em- 
ployed by  appellant  in  February,  1905,  as  a  driver, 
and  served  in  that  capacity  thereafter  until  he  was  in- 
jured. One  of  the  duties  of  a  driver  was  to  feed,  care 
for,  -clean,  and  hitch  and  unhitch  the  horse  or  horses 
driven  by  him.  .  While  an  effort  was  made  on  behalf 
of  appellant  to  show  that  *  *  Ike, ' '  the  horse  in  question, 
was  an  old,  slow  going,  gentle  **plug,''  there  is  sub- 
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stantial  evidence  in  the  record  tending  to  show  he 
was  a  kicker  and  that  he  had  a  vicious  and  stubborn 
disposition;  that  he  frequently  kicked  when  struck 
or  tapped  with  a  curry-comb. 

Appellee  testified  that  he  had  never  driven  or  cared 
for  the  horse  '^Ike,"  until  two  weeks  prior  to  his  in- 
jury;  that  during  that  time  the  horse  had  been  quiet 
and  gentle  and  had  manifested  no  disposition  to  kick, 
and  that  he  had  no  knowledge  the  horse  was  a  kicker ; 
that  upon  the  occasion  in  question  he  unharnessed  the 
horse,  put  a  halter  on  him  and  led  him  into  the  alley 
for  the  purpose  of  cleaning  him ;  that  he  tied  the  horse 
to  a  ring  in  the  window  sill,  and  was  in  the  act  of 
walking  around  behind  the  horse  to  get  a  comb,  brush 
and  cloth,  when  the  horse  kicked  him  in  the  face, 
causing  the  injuries  complained  of.  Appellee's  ver- 
sion of  the  occurrence  is  wholly  uncorroborated. 

James  0  'Leary,  a  witness  called  on  behalf  of  appel- 
lee, testified  on  direct  examination  that  about  two 
weeks  or  a  month  prior  to  the  time  appellee  was  in- 
jured, he  (O'Leary),  while  cleaning  the  horse,  slapped 
him  on  the  hip  with  the  curry-comb  and  the  horse 
kicked  at  him,  and  that  he  informed  appellant's  fore- 
man of  the  circumstance.  On  cross-examination  the 
same  witness  testified,  that  upon  one  occasion,  when 
the  horse  was  being  cleaned,  he  saw  some  person  hit 
him  with  a  curry-comb  and  saw  the  horse  give  a 
jump;  that  he  said  to  the  person,  *^You  had  better 
look  out  there  or  you'll  get  your  block  kicked  off,  be- 
cause he  will  Idok.  you  if  you  hit  him;"  that  the  person 
might  have  been  appellee,  he  was  not  sure;  that  the 
signature  to  the  paper  then  shown  him  was  his;  that 
he  read  the  paper  before  signing  it  and  the  statement 
contained  in  it  was  true.  The  paper  identified  by  the 
witness,  and  offered  in  evidence  by  appellant,  contains 
a  statement  as  follows;  **The  horse  was  a  plug,  and 
gentle,  unless  .you  hit  him  on  the  flanks.  He  was  all 
right  unless  you  hit  him.    I  saw  Godin  tap  liim  on  the 
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flank  with  the  curry-comb  one  day  in  the  bam  and 
said  to  him,  'Yon  had  better  be  careful  about  hitting 
that  horse  with  the  comb,  because  if  you  do,  he  will 
kick  you,  as  he  tried  to  do  me.'  *'  Appellee  did  not 
deny  that  he  had  been  so  cautioned  by  O'Leary. 

James  Barry  and  Frank  Carter,  two  fellow-servants 
of  appellee,  testified  they  were  present  upon  the  occa- 
sion when  appellant  was  injured,  and  were  then  en- 
gaged in  cleaning  horses  within  a  few  feet  of  appel- 
lee; that  they  saw  appellee  hit  the  horse  with  the 
curry-comb,  and  heard  him  say,  **Get  over  there,*' 
and  immediately  saw  the  horse  kick  appellee;  that 
when  he  was  kicked  appellee  was  in  a  stooping  posi- 
tion with  his  back  toward  the  horse's  head.  Appellee 
denied  that  he  hit  the  horse  with  the  curry-comb,  but 
he  did  not  deny  that  Barry  and  Carter  were  present, 
as  they  testified,  when  he  was  injured. 

Edward  T.  Brindley,  Dr.  Melville  C.  Kolb  and  Wil- 
liam Brownson,  witnesses  called  on  behalf  of  appel- 
lant, testified  that  in  answer  to  their  several  inquiries 
as  to  how  he  was  injured,  appellee  said,  in  substance, 
that  while  he  was  cleaning  the  horse,  he  tapped  him 
with  a  curry-comb  to  make  him  stand  over  and  he 
kicked  him. 

It  will  thus  be  observed  that  upon  each  of  several 
issues  in  the  case,  the  testimony  of  appellee,  a  con- 
fessedly interested  party,  stands  alone  and  uncorrob- 
orated, save  by  the  mere  fact  that  he  was  kicked  by 
the  horse,  and  that  upon  such  issues,  the  evidence  in- 
troduced on  behalf  of  appellant,  consisting  of  the 
testimony  of  several  unimpeached  witnesses  having 
no  apparent  interest  in  the  controversy,  is  in  direct 
conflict  with  the  testimony  of  appellee.  True,  the 
mere  fact  that  appellee  may  have  struck  the  horse  with 
a  curry-comb  for  the  purpose  of  making  him  stand 
over  does  not  preclude  a  recovery,  but  if  appellee 
knew  the  disposition  of  the  horse  to  kick  generally, 
he  assumed  the  risk,  and  if  he  knew  that  the  horse 
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would  kick  when  hit  with  a  curry-comb,  he  was  guilty 
of  contributory  negligence  in  hitting  the  horse.  If 
the  horse  was  in  the  habit  of  snapping  at  persons  and 
kicking,  whenever  he  was  approached,  as  is  testified 
to  by  some  of  appellee's  witnesses,  it  is  incredible 
that  appellee  could  have  been  in  and  around  the 
stables  of  appellant  from  February  until  June,  and 
during  the  last  two  weeks  have  taken  exclusive  «care 
of  the  horse,  without  observing  his  habit  and  disposi- 
tion in  those  respects. 

The  testimony  of  appellee  bearing  upon  the  ma- 
terial issues  in  the  case,  as  to  his  knowledge  of  the 
habits  and  disposition  of  the  horse,  and  whether  or 
not  he  was  warned  not  to  hit  the  horse,  is,  in  view  of 
the  circumstances  disclosed  by  the  evidence,  and  in 
view  of  the  fact  that  he  was  successfully  contradicted 
in  other  particulars,  entitled  to  little  weight.  We  are 
fully  persuaded  that  the  verdict  of  the  jury  upon  the 
question  of  appellant's  liability  is  against  the  mani- 
fest weight  of  the  evidence  and  should  be  set  aside. 

The  rulings  of  the  court  upon  the  evidence  are  sub- 
stantially free  from  error,  notwithstanding  an  appar- 
ent effort  made  on  behalf  of  appellee  to  inject  imper- 
tinent matter  into  the  record  for  the  purpose  of  im- 
properly influencing  the  jury  against  appellant.  As 
upon  a  retrial  of  the  case,  the  record  in  that  respect 
will,  doubtless,  be  free  from  criticism,  we  do  not  deem 
it  necessarv  to  further  discuss  the  same. 

While  the  second  instruction  given  at  the  instance 
of  appellee  reveals  a  departure  from  the  averments 
of  the  declaration  with  respect  to  the  knowledge  of 
appellant  of  the  vicious  disposition  of  the  horse,  like 
instructions  were  given  at  the  instance  of  appellant, 
and  the  latter  is  thereby  estopped  from  complaining. 

Because  the  verdict  is  against  the  manifest  weight 
of  the  evidence,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Error,  v. 

Samuel  Golden,  Plaintiff  in  Error. 

Qen.  No.  16,306. 

1.  Wife  abandonment — when  information  sufficient.  An  infonnar 
tion  charging  the  offense  of  wife  abandonment  is  not  defective  in  fail- 
ing to  allege  that  the  wife  was  in  destitute  or  necessitous  circumstances 
at  the  time  of  the  alleged  abandonment. 

2.  Statutes — function  of  title  of  act.  The  title  of  an  act  is  no  part 
thereof,  although  it  is  not  to  be  wholly  disregarded  in  construing  the 
act  and  may  be  resorted  to  where  a  consideration  of  the  act  itself 
makes  the  intention  of  the  legislature  uncertain  or  ambiguous. 

3.  Municipal  Court — what  within  criminal  jurisdiction  of.  The 
Municipal  Court  has  jurisdiction  of  the  offense  of  wife  abandonment. 

4.  Municipal  Court — when  retains  jurisdiction  after  lapse  of  50 
days  from  final  order.  By  virtue  of  the  wife  abandonment  act  con- 
strued in  connection  with  section  21  of  the  municipal  court  act  the 
municipal  court  has  jurisdiction  to  change  the  allowance  for  the  sup- 
port of  the  wife  and  child  or  children  from  time  to  time  as  the  cir- 
cumstances may  require  in  accordance  with  the  provisions  of  said  wife 
abandonment  act. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwin  K.  Walk- 
er, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Affirmed.     Opinion  filed  February  14,  1912. 

Saul  C.  Erbstein,  for  plaintiff  in  error. 

John  E.  W.  Wayman,  for  defendant  in  error;  Otto 
B.  ScHRAM,  of  connsel. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Upon  prosecution  hy  information  in  the  Municipal 
Court  the  plaintiff  in  error  was  found  guilty  by  a  jury 
of  the  offense  of  wife  abandonment,  and  sentenced  by 
the  court  to  imprisonment  at  labor  in  the  house  of 
correction  for  seven  months  and  to  pay  a  fine  of  $200 
and  costs.    This  writ  of  error  is  prosecuted  to  re- 
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verse  such  judgment  of  conviction. 

It  is  insisted  that  the  information  is  fatally  defect- 
ive because  it  fails  to  allege  that  the  wife  was  in 
destitute  or  necessitous  circumstan<ces  at  the  time  of 
the  alleged  abandonment.  The  portion  of  the  section 
of  the  statute  in  question  is  as  follows: 

**That  every  person  who  shall,  without  cause, 
abandon  his  wife  and  neglect  and  refuse  to  maintain 
and  provide  for  her,  or  who  shall  abandon  his  or  her 
minor  child  or  children  under  the  age  of  twelve  years, 
in  destitute  or  necessitous  circumstances,  and  wilfully 
neglect  or  refuse  to  maintain  or  provide  for  such  child 
or  children,  shall  be  deemed  guilty  of  a  misdemeanor 
and  on  conviction  thereof  shall  be  punished,"  etc. 
E.  S.,  1909,  p.  1243,  par.  24. 

Under  this  statute  the  words  **in  destitute  or  neces- 
sitous circumstances,"  are  descriptive  of  and  relate 
to  the  minor  child  or  children  and  not  the  wife. 
True,  the  act  is  entitled,  **An  Act  making  it  a  mis- 
demeanor to  abandon  or  wilfully  neglect  to  provide 
for  the  support  and  maintenance  by  any  person,  of 
his  wife,  or  of  his  or  her  minor  children,  in  destitute 
or  necessitous  circumstances,"  but  the  title  of  the 
Act  is  no  part  of  the  act,  and  although  it  is  not  to 
be  wholly  disregarded  in  construing  the  act,  and  may 
be  resorted  to  where  a  consideration  of  the  act  itself 
makes  the  intention  of  the  legislature  uncertain  or 
ambiguous,  there  is  no  occasion  to  consider  it  in  this 
instance. 

It  is  insisted  that  the  Municipal  Court  was  without 
jurisdiction  to  try  plaintiff  in  error  upon  the  informa- 
tion and  to  render  a  judgment  in  the  case.  This  in- 
sistence is  predicated,  as  we  understand  it,  upon  the 
ground,  first,  that  the  statute  defining  the  offense 
charged  in  the  information,  provides  that  the  court 
may,  in  addition  to  imposing  a  punishment  by  fine  or 
imprisonment,  or  both,  direct  the  defendant  to  pay  a 
certain  sum  weekly  for  one  year  to  the  wife,  guardian 
or  custodian  of  the  minor  child  or  children,  and  sec- 
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ond,  that  the  same  statute  provides  that  the  court  may 
change  such  order  or  direction  from  time  to  time  as 
the  circumstances  may  require.  In  support  of  the 
first  ground  it  is  said  tiiat  an  offense  made  punishable 
by  a  penalty  in  addition  to  fine  or  imprisonment, 
otherwise  than  in  the  penitentiary,  or  both,  may  only 
be  prosecuted  upon  indictment  by  a  grand  jury,  and 
People  V.  Kipley,  171  HI.  44,  and  People  v.  Russell, 
245  111.  268,  are  cited  as  being  in  point.  Neither  of 
these  cases  is  pertinent.^  In  the  Kipley  case,  it  was 
held  that  disqualification  to  hold  office  following  con- 
viction of  the  offense  there  involved  rendlered  the 
offense  infamous  and  not  subject  to  prosecution  by 
information.  In  the  Russell  case,  it  was  held  that 
petit  larceny  was  an  infamous  crime  and  could  only 
be  prosecuted  upon  indictment  by  a  grand  jury. 

The  provision  in  the  act  relating  to  abandonment 
of  wife  or  children,  authorizing  the  court  to  require 
the  defendant  to  pay  a  certain  sum  weekly  for  one  year 
for  the  support  of  the  wife  or  child  or  children,  is  not, 
strictly  speaking,  in  the  nature  of  a  penalty,  but  mere- 
ly the  enforcement  of  a  legal  obligation  by  smnmary 
process. 

In  support  of  the  second  ground,  it  is  said  that,  as 
the  act  in  question  authorizes  the  court  to  change  the 
allowance  for  the  support  of  the  wife  or  child  or 
children  from  time  to  time  as  the  circumstances  may 
require,  the  Municipal  Court  is  powerless  to  execute 
it,  because  it  is  not  permitted  by  statute  to  change  anv 
final  order  after  thirty  days  from  the  entry  thereof. 
Section  21  of  the  act  creating  municipal  courts  pro- 
vides, in  part,  as  follows: 

''Every  judgment,  order  or  decree  of  said  court 
final  in  its  nature  shall  be  subject  to  be  vacated,  set 
aside  or  modified  in  the  same  manner  and  to  the  same 
extent  as  a  judgment,  order  or  decree  of  a  circuit 
court,  during  the  term  at  which  the  same  was  render- 
ed in  such  circuit  court,  provided  a  motion  to  vacate, 


Chicago — Fibst  District — Fbbruaey,  1912.          461 

J.  J.  Jackson  &  Sons  v.  N.  Y.  C,  Etc.,  B.  B.  Co.,  167  HI.  App.  461. 

set  aside  or  modify  the  same  be  entered  in  said  Muni- 
cipal Court  within  thirty  days  after  the  entry  of  such 
judgment,  order  or  decree.  If  no  motion  to  vacate, 
set  aside  or  modify  any  such  judgment,  order  or  de- 
cree shall  be  entered  within  thirty  days  after  the  entry 
of  such  judgment,  order  or  decree,  the  same  shall  not 
be  vacated,  set  aside  or  modified,  excepting  on  appeal 
or  writ  of  error,  or  by  a  bill  in  equity,  or  by  a  petition 
to  said  Municipal  Court  setting  forth  grounds  for 
vacating,  setting  aside  or  modifying  the  same,  which 
would  be  sufficient  to  cause  the  same  to  be  vacated, 
set  aside  or  modified  by  a  bill  in  equity/' 

In  changing  any  order  theretofore  made  with  re- 
spect to  an  allowance  for  the  support  of  a  defendant's 
wife  or  child  or  children,  as  the  circumstances  may 
require,  the  court  would  necessarily  be  moved  by 
equitable  considerations,  and  we  apprehend  that  the 
provision  in  the  portion  of  the  section  above  quoted, 
relating  to  an  application  to  the  court  by  petition, 
vests  ample  authority  in  the  court  to  order  such 
changes  in  the  allowance  as  may  be  deemed  necessary. 

There  is  no  error  in  the  record  and  the  judgment  .is 
affirmed. 

Judgment  affirmed. 


J.  J.  Jackson  &  Son,  Plaintiffs  in  Error,  v.  New  York 

Central  &  Hudson  River  Railroad  Company 

et  al.,  Defendants  in  Error. 

Qen.  No.  15,791. 

1.  Common  carriers — when  conversion  of  shipment  not  established. 
A  failure  by  a  carrier  to  inform  of  arrival  of  shipment  as  required,  in 
the  event  of  subsequent  delivery  upon  demand  to  the  consignor,  does 
not  establish  a  conversion. 

2.  Common  carriers — what  delivery  not  required,  A  carrier  is  not 
bound  to  deliver  to  a  consignee  at  its  place  of  business  in  the  absence 
of  a  contract  or  custom  established.     It  is  however  the  duty  of  the 
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carrier  to  notify  a  consignee  of  the  arrival  of  the  shipment  and  to  place 
it  on  the  tracks  or  other  proper  place  where  the  consignee  can  take  the 
shipment. 

3.  Common  carriers — when  not  liahle  for  depreciation.  The  con- 
signee upon  notice  and  delivery  at  a  proper  place  is  bound  to  remove 
a  shipment  within  a  reasonable  time.  From  the  time  that  the  consignee 
has  notice  of  the  arrival  of  the  shipment  and  a  reasonable  time  has 
elapsed  for  its  removal  the  shipment  is  at  the  risk  of  the  consignee  and 
no  liability  attaches  to  the  carrier  for  subsequent  depreciation  in  value. 

4.  Measure  of  damages — when  carrier  fails  promptly  to  notify  of 
OfTtvoZ  of  shipment.  In  such  a  case  the  measure  of  damages  is  the  dif- 
ference between  the  market  value  of  the  shipment  in  question  at  the 
proper  time  and  place  of  delivery  and  the  market  value  at  the  same  place 
on  the  date  when  the  shipment  was  tendered  by  the  carrier.  Provided, 
further,  that  if  the  market  price  at  the  date  when  delivery  should  have 
been  made  exceeded  the  price  at  which  the  same  had  been  sold  the  meas- 
ure pf  damages  would  be  the  difference  between  the  market  value  at  the 
date  when  the  purchaser  refused  to  accept  the  shipment  and  the  selling 
price  plus  the  damage,  if  any,  by  reason  of  the  negligence  of  the  carrier 
in  not  making  prompt  delivery. 

5.  Evidence — how  market  values  may  he  estiiblished.  Market  values 
may  be  established  by  the  testimony  of  experts  who  qualify  by  showing 
knowledge  of  quotations  gained  by  letters  and  wires. 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  William  W.  Max- 
well, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1909.  Eeversed  and  remanded.  Opinion  filed  February 
14,  1912. 

Statement  by  the  Court.  The  plaintiffs  in  error,  J- 
J.  Jackson  &  Son,  sued  the  defendants  in  error,  final 
and  initial  carriers,  respectively,  to  recover  for  loss 
and  damage  sustained .  on  a  car-load  shipment  of 
barreled  apples  delivered  in  good  order,  October  29, 
1907,  to  the  defendant  in  error.  New  York  Central  & 
Hudson  River  Railroad  Company,  at  Middleport,  New 
York,  to  be  transported  and  delivered  to  *^  J.  J.  Jack- 
son &  Son,  *  Notify  Hudson  Cold  Storage  Company, 
Hudson,  Wisconsin,'*  routed  ''Ohio  Street,  Buffalo, 
care  Western  Transit  Company,  Care  North  Western 
Line  at  Milwaukee.  * '  The  car  was  hauled  by  defendant 
in  error.  New  York  Central,  to  Ohio  street,  Buffalo, 
and  the  contents  of  the  car  there  delivered  to  the  West- 
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em  Transit  Company,  a  boat  line  running  from  Buffalo 
to  Milwaukee.  At  Milwaukee  the  apples  were  deliv- 
ered to  the  Chicago  &  Northwestern  Eailway  Com- 
pany, which  in  turn  delivered  them  to  the  Chicago, 
St.  Paul,  Minneapolis  &  Omaha  Eailway  Company, 
which  transported  the  apples  in  due  time  to  Hudson, 
Wisconsin,  November  6,  1907.  The  original  car 
initial  and  number  on  the  bill  of  lading  was  N.  0.  & 
N.  E.  16579,  but  en  route,  without  knowledge  of  the 
plaintiffs  in  error,  the  contents  were  transferred  to 
E.  F.  G.  car  61,092,  and  when  the  waybiUing  under 
which  the  car  moved  reached  Hudson,  the  words  '  *  No- 
tify Hudson  Cold  Storage  Company,  ^^  were  omitted, 
and  by  reason  thereof  no  notice  of  the  car's  arrival 
was  received  by  the  Hudson  Cold  Storage  Company 
until  about  November  16th  after  the  car's  arrival. 
The  plaintiffs  in  error,  having  sold  the  apples  at  $4.35 
a  barrel,  on  a  delivery  order  to  the  Hudson  Cold 
Storage  Company,  drew  their  sight  draft  for  $761.25 
on  that  company,  attached  the  bill  of  lading,  and 
placed  both  with  their  bank  at  Hudson.  The  draft 
was  dishonored  because  the  Hudson  Cold  Storage 
Company  could  not  obtain  the  apples  in  the  time 
agreed,  and  the  Storage  Company,  about  November 
16th,  declined  to  accept  the  shipment,  having  pre- 
viously bought  apples  elsewhere  to  fill  its  orders  after 
it  had  made  repeated  inquiries  of  the  defendant's 
agent  for  the  apples  and  after  they  had  arrived  at 
Hudson.  On  December  2,  1907,  a  representative  of 
the  Produce  Eeporter  company  appeared  on. behalf  of 
plaintiffs  in  error,  accepted  the  car  and  attempted  to 
make  a  sale  of  the  apples  in  Hudson ;  but  could  not  do 
so  because  there  was  then  no  market  at  that  place  for 
apples,  the  buyers  having  been  previously  supplied. 
The  car  of  175  bbls.  was  then  ordered  to  Minneapolis 
flud  sold  for  $3  per  barrel  about  December  18,  1907. 
Plaintiffs  in  error's  claim  is  for  $377.86  loss  by  rea- 
son of  delay  in  transportation,  based  upon  the  differ- 
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ence  between  the  price  for  which  the  plaintiffs  in 
error  had  sold  the  apples  on  November  6th  and  the 
price  realized  by  them  at  Minneapolis  on  December 
18th,  plus  incidental  expenses.  The  conrt  entered 
judgment  in  favor  of  plaintiffs  in  error  against  the 
defendants  in  error  for  nominal  damages  of  one  dol- 
lar and  costs  of  suit,  after  a  trial  without  a  jury.  This 
writ  of  error  brings  before  us  for  review  the  judg- 
ment rendered  by  the  Municipal  Court. 

Frederick  S.  Baker,  for  plaintiffs  in  error. 

Winston,  Payne,  Strawn  &  Shaw,  for  defendants 
in  error;  George  B.  Winston,  of  counsel. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Plaintiffs  in  error  argue  that  there  was  a  conversion 
of  the  apples  by  the  defendants  in  error  after  reach- 
ing their  destination,  as  demand  was  frequently  made 
for  the  apples  by  the  Hudson  Cold  Storage  Company 
after  their  arrival  at  destination,  and  such  demand 
was  refused  by  the  agent  of  the  defendants  in  error. 
For  the  same  reason,  it  is  claimed  that  the  proper 
measure  of  damages  is  the  difference  between  the 
market  value  of  the  apples  at  Hudson  on  the  6th  day 
of  November,  when  they  ought  to  have  been  delivered, 
and  the  price  for  which  they  were  sold  in  Minneapolis 
plus  the  necessary  expense  of  re-shipping  the  apples, 
commissions,  etc.  As  a  further  basis  for  this  meas- 
ure of  damages,  it  is  said  that  there  was  no  market 
for  the  apples  at  Hudson  from  December  2nd,  the 
time  they  were  actually  delivered  to  plaintiffs  in  error, 
up  to  and  including  December  18,  1907,  the  day  on 
which  the  apples  were  sold.  We  do  not  think  the 
evidence  shows  a  conversion  of  the  goods  by  the  de- 
fendants in  error.  The  shipment  was  made  to  J.  J. 
Jackson  &  Son  with  directions  to  notify  the  Hudson 
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Cold  Storage  Company,  and  that  company  could  not 
obtain  the  apples  from  the  defendants  in  error  with- 
out the  surrender  of  the  bill  of  lading.  The  Cold 
Storage  Company  refused  to  take  up  the  draft  and 
the  bill  of  lading  because  the  agent  of  defendants  in 
error  continued  to  inform  it  that  no  sU'Ch  car  of  apples 
had  arrived,  until  after  the  Storage  Company  had 
supplied  itself  with  apples  elsewhere.  It  is  proved 
also  that  plaintiff  in  error  demanded  and  received  the 
apples  about  December  2nd.  The  evidence  simply 
shows  a  negligent  delay  on  the  part  of  the  defendants 
in  error  in  notifying  the  Storage  Company  of  the  ar- 
rival of  the  car,  by  reason  of  their  negligent  failure 
to  direct  their  agent  by  their  way-bill  to  ^'notify  Hud- 
son Cold  Storage  Company.'*  Scovill  v.  Griffith,  12 
N.  Y.  Court  of  Appeals,  509 ;  Zinn  v.  N.  J.  Steamboat 
Co.,  49  N.  Y.  Court  of  Appeals,  442;  N.  0.  J  &  G.  N. 
E.  E.  V.  Tyson,  46  Miss.  729 ;  Hutchinson  on  Carriers, 
3rd  Ed.,  Sec.  1372. 

The  defendants  admit  that  they  were  negligent  as 
aforesaid,  and  that  they  are  ^'liable  for  any  damages 
properly  proven. '*  For  any  unreasonable  delay, 
either  in  the  transportation  or  the  delivery  of  freight 
after  its  arrival  at  destination,  common  carriers  are 
liable.  The  defendants  in  error  were  not  bound  to 
deliver  the  apples  to  the  consignee  at  its  place  of 
business  in  the  absence  of  a  contract  or  custom  to  do 
so;  but  they  were  bound  to  notify  the  consignee  of 
the  arrival  of  the  apples  and  to  place  them  on  their 
tracks  or  other  proper  place  where  the  consignee 
could  take  them.  Until  they  did  so  their  stringent 
liability  as  common  carriers  continued.  The  con- 
signee upon  such  notice  and  delivery  was  bound  to 
remove  the  apples  within  a  reasonable  time.  From 
the  time  that  the  consignee  had  notice  of  the  arrival 
of  the  apples  and  a  reasonable  time  had  elapsed  for 
their  removal,  they  were  at  the  risk  of  the  plaintiffs 
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in  error,  and  no  liability  attached  to  the  defendants 
in  error  for  subsequent  depreciation  in  value.  Zinn 
V.  N.  J.  Steamboat  Company,  supra. 

The  measure  of  damages  in  such  a  case  is  the  dif- 
ference between  the  market  value  of  the  apples  in 
question  at  Hudson,  November  6,  1907,  the  date  of 
their  arrival  and  on  which  the  Storage  Company 
should  have  received  them,  and  the  date  on  which  they 
were  tendered  to  it  by  the  defendants  in  error,  about 
November  16, 1907.  Hutchinson  on  Carriers,  3rd  Ed.^ 
Sec.  1366;  Ward  v.  E.  E.  Co.,  47  N.  T.  Court  of  Ap- 
peals,  29;  L.,  N.  A.  &  C.  Ey.  Co.  v.  Heilprin  &  Co.,  95 
HI.  App.  402. 

The  foregoing  rule  should  be  modified  by  the  fur- 
ther statement  that  if  the  market  price  at  Hudson  on 
November  6th  should  exceed  the  price  of  $4.35  per 
barrel,  the  price  for  which  plaintiffs  in  error  had  sold 
the  apples,  the  measure  of  damages  would  be  the  dif- 
ference between  the  market  value  at  the  date  the  Cold 
Storage  Company  refused  to  accept  them,  and  the 
selling  price  of  $4.35  per  barrel,  plus  the  damage,  if 
any,  by  reason  of  the  apples  being  frosted  by  reason 
of  the  negligence  of  the  defendants  in  error.  If^ 
however,  the  market  value  on  Nov.  6th  should  be  less 
than  $4.35  per  barrel,  the  defendants  in  error  could 
not  be  held  by  such  value  unless  it  be  shown  that  they 
were  apprised,  prior  to  the  shipment  of  the  apples 
from  New  York,  that  the  plaintiffs  in  error  had  sold 
the  apples  for  such  price  on  delivery  by  November 
6th.  Only  the  actual  damages  of  the  plaintiffs  in 
error  can  be  recovered,  such  as  were  necessarily  con- 
templated by  the  parties  in  case  of  negligence  as  afore- 
said. 

The  plaintiffs  in  error  did  not  make  very  definite 
proof  as  to  the  time  the  Cold  Storage  Company  got 
notice  of  the  arrival  of  the  car  at  Hudson.  The  de- 
fendants in  error  ^s  claim  that  it  was  about  November 
16th  is  somewhat  supported  by  the  evidence.     For 
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the  foregoing  reason  it  does  not  definitely  appear  by 
the  evidence  what  was  the  market  value  of  the  apples 
in  question  on  this  date.  It  is  definitely  proved  that 
within  a  few  days  thereof,  or  about  the  last  of  Novem- 
ber, there  was  no  market  for  the  sale  of  apples  at 
Hudson,  because  all  the  buyers  there  were  well  sup- 
plied.  Until  it  is  definitely  proved  that  there  was  no- 
market  value  for  the  apples  on  the  day  the  Cold 
Storage  Company  refused  to  accept  them,  plaintiffs 
in  error  were  not  entitled  to  the  diflferenoe  in  the 
market  value  of  the  apples  November  6th  at  Hudson, 
less  the  net  sum  received  for  them  by  sale  in  the 
Minneapolis  market,  as  their  damages,  unless  the  evi- 
dence further  showed  that  this  net  sum  received  at 
Minneapolis  was  equal  to  or  greater  than  the  market 
value  of  the  apples  at  Hudson  on  the  date  the  Cold 
Storage  Company  refused  to  accept  the  apples. 

The  court  ruled  in  this  case  that  there  was  no  proof 
of  the  market  value  of  the  apples  in  question  at  Hud- 
son on  November  6th,  the  day  the  apples  arrived  at 
Hudson,  and  sustained  objections  of  the  defendants 
in  error  to  all  of  the  evidence  of  the  plaintiffs  in  error 
bearing  thereon.  In  this  ruling  we  think  the  court 
was  in  error.  John  J.  Jackson,  one  of  the  plaintiffs 
in  error,  testified  by  deposition  that  he  was  familiar 
with  the  condition  and  prices  of  apples  of  the  quality 
and  kind  shipped  by  plaintiffs  in  error  to  the  Hudson 
Cold  Storage  Company,  on  November  6,  1907,  and 
that  those  apples  were  worth  on  the  open  market  at 
that  place  on  that  day  $4.50  per  barrel.  George  B. 
Higgins  testified  by  deposition  that  he  had  been  in  the 
wholesale  fruit  and  produce  business  exclusively  for 
twenty-seven  years,  and  that  he  was  familiar  with  the 
market  value  of  apples  of  the  quality  and  kind  in 
questioii  at  Hudson,  Wisconsin,  on  or  about  Novem- 
ber 6,  1907,  and  that  they  were  then  worth  $4.35  to- 
$4.50  per  barrel.  The  objections  made  and  sustained 
to  these  questions  were  to  the  effect  that  no  qualifica- 
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tions  of  the  witnesses  to  testify  as  experts  were 
shown,  and  that  the  said  Jackson  conld  not  know  such 
market  prices  in  Hudson.  The  last  objection  was 
evidently  based  upon  the  fact  that  the  witness  did 
not  live  at  Hudson,  and  hence  could  not  have  personal 
knowledge  of  the  facts  to  which  he  testified.  Market 
values  are  usiially  obtained  from  others  by  letter  or 
wire  or  by  other  similar  methods.  The  best  posted 
men  on  markets  and  market  values  usually  depend  up- 
on such  means  for  such  knowledge.  The  said  wit- 
nesses in  this  case  qualified  and  their  testimony  was 
•competent.  Their  means  of  knowledge,  if  it  had  been 
shown,  and  the  extent  of  their  knowledge,  would  have 
been  proper  considerations  only  in  determining  the 
weight  of  their  evidence.  There  being  no  other  testi- 
mony opposing  their  evidence  upon  this  point,  the 
court  erred  in  not  considering  and  treating  it  as  satis- 
factory proof  of  such  fact.  Laurent  v.  Vaughn,  30 
Vt.  90 ;  Lush  v.  Druse,  4  Wendel  (N.  T.)  313. 

After  the  court  had  ruled  out  all  of  the  evidence 
of  plaintiffs  in  error  pertaining  to  the  market  value 
of  the  apples  in  Hudson  on  November  6th,  the  same 
being  apparently  all  the  evidence  within  their  posses- 
sion that  could  be  offered  at  the  trial,  it  was  not  with- 
in their  power  to  properly  prove  their  damages  un- 
der  the  rulings  of  the  court.  Similar  eviden<5e  offered 
as  to  market  values  of  the  apples  at  Hudson  at  any 
other  time  would  have  been  unavailing,  whether  ex- 
cluded or  not  by  the  court,  as  it  was  necessary  for 
the  plaintiffs  in  error  to  have  the  benefit  of  their 
proofs  as  to  the  market  value  of  the  apples  at  Hud- 
son on  November  6th,  in  order  to  establish  a  proper 
basis  for  recovery  of  actual  damages.  We  think, 
therefore,  that  the  error  in  the  court's  rulings  is  such 
as  to  entitle  plaintiffs  in  error  to  another  trial,  as  the 
evidence  tends  to  show  that  plaintiffs  in  error  were 
entitled  to  recover  more  than  mere  nominal  damages. 
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The  judgment  of  the  lower  court  is  accordingly  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Peter  J.  Krakowski,  Appellee,  v.  The  Aurora,  Elgin  &  Chi* 

cago  Railroad  Company,  Appellant. 

Gen.  No.  15,967. 

1.  Damages — what  cannot  he  recovered  in  action  for  personal  in- 
juries, A  plaintiff  cannot  in  an  action  for  personal  injuries  recover 
any  damages  for  the  loss  of  any  portion  of  his  life  nor  for  any  earnings 
he  might  be  supposed  to  make  if  living  in  that  part  of  his  life  lost  by 
reason  of  his  injuries,  but  evidence  that  by  reason  of  an  accident  the 
plaintiff's  life  has  been  shortened  is  competent  to  show  the  extent  of 
the  plaintiff's  injury,  his  consequent  disability  to  earn  a  living,  if  any, 
for  the  time  he  shall  live  and  his  bodily  and  mental  suffering,  if  any, 
which  will  result  from  such  injuries. 

2.  Damages — when  proof  must  he  specific.  Damages  claimed  for 
loss  of  time,  medical  expenses,  etc.,  must  be  specifically  proved. 

3.  Evidence — when  suhjective  symptoms  incompetent.  Subjective 
symptoms  or  tests  obtained  from  a  plaintiff  during  an  examination  by 
a  physician  for  the  purpose  of  testifying  upon  the  trial  are  inadmissi- 
ble.    Involuntary  acts  however  are  not  subjective  symptoms. 

4.  Evidence — what  competent  to  show  extent  of  disability.  Held, 
that  it  was  not  error  to  admit  evidence  of  the  plaintiff's  inability  to 
work  generally  and  to  pursue  his  studies  as  a  medical  student  although 
the  declaration  averred  that  the  plaintiff's  occupation  was  that  of  a 
watchmaker  and  a  student  of  medicine,  but  that  the  plaintiff  could  only 
recover  for  his  actual  loss  of  time  proved  by  him  as  a  watchmaker^ 
because  no  loss  or  damage  by  reason  of  his  inability  to  pursue  his  study 
of  medicine  was  proved. 

5.  INSTKUCTIONS — when  upon  meamire  of  damages  in  action  for  per- 
sonal injuries  improper.  Where  damages  claimed  are  susceptible  of 
specific  proof  and  such  specific  proof  is  not  made  it  is  improper  to  tell 
the  jury  that  "to  enable  the  jury  to  estimate  the  amount  of  damages 
it  is  not  necessary  that  any  witness  should  have  expressed  an  opinion  a» 
to  the  amount  of  such  damages  but  the  jury  may  themselves  make  such 
estimate  from  the  facts  and  circumstances  in  proof,"  etc. 
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6.  Verdicts — when  excesHveness  cannot  he  cured  by  remittitur.  If 
the  damages  awarded  are  so  grossly  excessive  that  they  ean  only  be  ae- 
<:ounted  for  upon  the  theory  that  the  jury  were  misled  by  the  instruc- 
tions, the  error  cannot  be  cured  by  the  entry  of  a  remittitur. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Cioart 
of  Cook  county;  the  Hon.  Marcus  Kavanagh,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1909.  Beversed 
and  remanded.     Opinion  on  rehearing  filed  February  14,  1912. 

Statement  by  the  Court  Peter  J.  Krakowski  re- 
covered a  judgment  of  $8,000  against  the  Aurora,  El- 
gin and  Chi<5ago  Railroad  Company  for  personal  in- 
juries sustained  October  30,  1905.  The  railroad  com- 
pany has  appealed  from  that  judgment. 

Appellee  received  his  injury  while  a  passenger  on 
one  of  appellant 's  cars  which  collided  with  a  construc- 
tion car  standing  on  a  siding,  while  running  at  the 
rate  of  about  forty-five  miles  per  hour.  The  forward 
end  of  the  car  in  which  appellee  was  riding  was  al- 
most completely  wrecked,  and  all  but  two  or  three  of 
the  seats  in  the  car  were  broken  or  wrenched  from 
their  fastenings.  Appellee  claimed  that  he  was  vio- 
lently thrown  from  his  seat  in  said  car  and  that  he 
suffered  thereby  a  very  serious  dislocation  of  the  left 
knee,  in  which  dislocation  the  head  of  the  tibia  was 
passed  by  the  distal  end  of  the  femur  about  two 
inches.  He  also  claimed  that  as  a  result  of  the  injury 
he  suffered  very  great  pain  for  a  long  time,  and  that 
he  continues  to  suffer  pain  thereby;  that  he  has  suf- 
fered a  general  condition  of  nervousness  designated 
as  neurasthenia,  and  that  he  will  continue  to  do  so; 
that  his  eyesight  is  affected,  and  that  his  limb  is  much 
smaller  than  prior  to  his  injury;  that  irritation  con- 
tinues in  the  knee  joint,  and  that  he  never  will  be  able 
to  use  his  limb  again  without  severe  shocks,  and  that 
said  injuries  are  permanent.  The  fact  that  he  suf- 
fered any  such  dislocation  of  the  knee  joint,  and  that 
he  suffered,  or  will  continue    to   suffer,    from    such 


Chicaqo — FiBST  DiSTBicT — Febbuaby,  1912.     471 

Krakowski  v.  The  A.,  E.  &  G.  B.  B.  Co.,  167  111.  App.  469. 

severe  injuries,  is  controverted  very  strongly  by  the 
evidence  of  appellant's  witnesses. 

Hopkins,  Peffebs  &  Hopkins,  for  appellant. 

Edwabd  Maheb  and  James  L.  Byntjm,  for  appellee; 
GuEBiN,  Gallagheb  &  Babbett,  of  counsel. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

First.  Appellant  first  attacks  the  verdict  and 
judgment  in  this  case  on  the  ground  that  they  are  ex- 
cessive, insisting  that  the  weight  of  the  evidence 
shows  that  appellee  did  not  receive  the  severe  dislo- 
cation of  the  knee  that  he  claimed  that  he  had,  or  any 
other  serious  and  permanent  injuries  by  reason  of 
said  collision.  As  the  cause  will  be  reversed  for  other 
errors  in  the  record,  we  will  not  discuss  the  case  on 
the  merits  further  than  to  say  that  the  question  of 
the  extent  of  appellee ^s  injuries  was  very  closely  con- 
tested, and  we  are  of  the  opinion  that  the  damages 
awarded  by  the  jury  are  excessive. 

Second.  The  record  shows  appellee  was  allowed 
by  the  court,  over  the  objections  of  the  appellant,  to 
prove  that  appellee's  injuries  would  shorten  his  life. 
At  common  law,  no  action  could  be  maintained  against 
any  person  for  wrongfully  causing  the  death  of 
another  person.  It  is  only  by  virtue  of  some  statute 
that  such  an  action  can  be  maintained  anywhere  in 
this  country  or  in  England ;  and  the  preamble  of  Lord 
Campbell's  Act,  which  was  an  act  passed  for  the  pur- 
pose of  compensating  families  of  persons  killed  by 
accidents,  recites  that  **no  action  at  law  is  now  main- 
tainable against  a  person  who,  by  his  wrongful  act, 
neglect  or  default,  may  have  caused  the  death  of 
another  person."  It  has  never  been  held  in  this 
country,  in  the  absence  of  a  statute,  so  far  as  we 
know,  that  there  can  be  a  recovery  for  the  death  of 
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any  individual,  or  for  the  loss  of  any  portion  of  his 
life.  The  injured  party  cannot  do  that  in  an  action 
for  a  personal  injury  to  himself,  because  death  by 
reason  of  the  injuries  complained  of,  at  once  puts  an 
end  to  his  suit,  and  his  legal  representatives  cannot 
continue  or  maintain  such  suit  after  his  death,  tmless 
authorized  to  do  so  by  a  statute.  6  Thompson  on 
Negligence,  Sees.  6978,  6979  and  6980;  Baker  v.  Bol- 
ton, 1  Campbell  (Eng.),  493;  Hyatt  v.  Adams,  16 
Mich.  179 ;  Conn.  Mut.  L.  I.  Co.  v.  N.  T.  &  N.  H.  R.  R. 
Co.,  25  Conn.  265 ;  Chic.  &  W.  I.  R.  R.  v.  Schroeder,  18 
111.  App.  328;  I.  C.  R.  R.  Co.  v.  Cragin,  71  Dl.  177. 

By  the  123rd  section  of  the  Revised  Aet  in  relation 
to  the  administration  of  estates,  in  force  July  1,  1872, 
' '  actions  to  recover  damages  for  an  injury  to  the  per- 
son, except  slander  and  libel,  *  *  •  shall  also  sur- 
vive." Chap.  3,  Kurd's  Rev.  Stat.,  1909.  If  the 
party  injured  die  of  causes  other  than  the  injuries 
complained  of,  the  suit  of  the  deceased  may  be  con- 
tinued under  the  statute  in  the  name  of  his  adminis- 
trator; but  it  is  and  must  be  regarded  as  the  suit  of 
the  deceased,  and  tried  under  the  same  principles  of 
law,  as  if  he  were  alive  and  personally  present  and 
suing,  and  no  recovery  can  be  had  beyond  his  death. 
If  the  injured  party  die  of  the  injuries  complained  of, 
then  his  action  dies  with  him,  and  his  suit  for  damages 
to  him  "Cannot  be  longer  maintained.  If  he  had  in  his 
life  a  good  cause  of  action  and  died  by  reason  of  such 
injuries,  a  suit  by  his  administrator  can  be  maintain- 
ed under  the  second  section  of  the  Injuries  Act  for 
his  death,  for  the  benefit  of  the  widow  and  next  of 
kin.  In  such  case  it  is  not  the  suit  of  the  deceased, 
and  the  measure  of  damages  is  not  governed  by  the 
same  principles  of  law  at  all.  Holton  v.  Daly,  106 
HI.  131;  Kurd's  Stat.,  1909,  Chap.  70. 

By  the  foregoing,  it  is  clear  that  appellee  is  not  en- 
titled to  recover  any  damages  under  the  law  for  the  loss 
of  any  portion  of  his  life,  nor  for  any  earnings  he 
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might  be  supposed  to  make,  if  living,  in  that  part  of 
his  life  lost  by  reason  of  his  injuries.  After  recon- 
sidering this  case,  however,  we  are  convinced  that  ap- 
pellee was  entitled  to  the  benefit  of  the  evidence  in 
question  to  show  the  extent  of  his  injury,  his  conse- 
quent disability  to  earn  a  living,  if  any,  for  the  time 
he  shall  live,  and  his  bodily  and  mental  suffering,  if 
any,  which  will  result  from  such  injuries.  Other 
jurisdictions  hold  this  to  be  the  law  and  our  Supreme 
Court  seems  to  sanction  the  same  doctrine,  when  there 
is  evidence,  as  in  this  case,  that  death  is  reasonably 
sure  to  follow  as  a  result  of  such  injuries.  The  Eich- 
mond  Gas  Co.  v.  Baker,  146  Ind.  600 ;  C,  C,  C.  &  St. 
L.  By.  Co.  V.  Miller,  165  Ind.  381 ;  Magee  v.  City  of 
Troy,  48  Hun  (N.  Y.),  383;  Southerland  on  Damages, 
Vol.  4,  Par.  1241,  3rd  Ed. ;  T.  W.  &  W.  R.  R.  Co.  v. 
Baddeley,  54  111.  19;  Lauth  v.  C.  U.  T.  Co.,  244  111. 
244. 

Third.  It  is  the  law  that  subjective  symptoms  or 
tests,  obtained  from  a  plaintiff  during  an  examination 
by  a  physician  for  the  purpose  of  testifying  upon  the 
trial,  are  inadmissible.  Shaughnessy  v.  Holt,  236 
111.  485 ;  Greinke  v.  Chic.  C.  Ry.  Co.,  234  111.  564.  In- 
asmuch, however,  as  one  or  more  of  the  physicians 
in  this  case  testified  that  the  tremulousness  of  the 
hands  and  of  the  tongue  and  eyelids  of  the  appellee 
were  involuntary  and  not  within  his  control  and  could 
not  be  simulated,  the  evidence  thereof  objected  to  by 
appellant  was  competent.  The  fact  that  other  phy- 
sicians testified  that  they  were  under  the  control  of 
the  voluntary  muscles  and  could  be  simulated,  did  not 
render  the  evidence  inadmissible  for  that  reason;  but 
in  such  case  it  was  properly  left  to  the  jury  as  a  fact 
for  them  to  determine  whether  or  not  such  symptoms 
were  involuntary  or  simulated. 

Fourth.  We  do  not  think  it  was  error  to  admit 
the  evidence  of  appellee's  inability  to  work  generally 
and  to  pursue  his  studies  as  a  medical  student,  although 
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the  declaration  averred  that  his  occnpation  was  that 
of  a  watchmaker  and  a  student  in  medicine.  The  evi- 
dence was  competent  to  show  the  extent  of  his  dis- 
ability, and  nnder  the  evidence  as  introduced,  to  show 
how  much  time  as  a  watchmaker  he  in  fact  lost,  and 
how  much  therefor  he  should  recover.  With  proper 
instructions  the  evidence  was  admissible.  He  could 
only  recover  for  his  actual  loss  of  time  proved  by 
him  as  a  watchmaker,  however,  because  he  proved 
no  loss  or  damage  by  reason  of  his  inability  to  pursue 
his  study  of  medicine.  The  amount  of  damages  to 
be  awarded  to  him  on  this  evidence  was  a  matter  to 
be  guarded  and  governed  by  proper  instructions. 

Fifth.  The  giving  of  appellee's  fourth  and  fifth 
instructions  by  the  court,  in  view  of  the  evidence  ad- 
mitted in  this  case,  was  error.  By  instruction  No.  4 
the  Jury  were  told,  *  *  to  enable  the  jury  to  estimate  the 
amount  of  damages,  it  is  not  necessary  that  any  wit- 
ness should  have  expressed  an  opinion  as  to  the 
amount  of  such  damages,  but  the  jury  may  themselves 
make  such  estimate  from  the  facts  and  circumstances 
in  proof,  *  *  etc.  This  instruction  is  correct  as  to  phys- 
ical injuries,  suffering  in  mind  and  body,  future  suf- 
fering, and  loss  of  health,  which  cannot  be  measured 
with  pecuniary  exactness.  It  is  incorrect  when  ap- 
plied to  damages  for  expenses  made  in  paying  for 
medicines  and  medical  services  rendered,  and  for  loss 
of  wages  as  an  employe  in  a  watch  factory,  which  are 
capable  of  exact  proof.  By  this  instruction  the  jury 
were  at  liberty  to  give  damages  for  loss  of  time  as  a 
medical  student,  without  any  specific  proof  of  such 
damages,  and  which  in  any  event  must  necessarily  be 
regarded  as  in  the  nature  of  speculative  damages. 
The  testimony  of  appellee  was  also  to  the  effect  that 
he  paid  $150  doctor's  bills  and  that  he  owed  more,  but 
did  not  know  how  much  more  he  owed.  The  phy- 
sician's testimony  was  given  only  as  to  the  character 
of  the  services  rendered,  and  the    duration   thereof 
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without  stating  the  value  of  the  services,  and  the 
value  thereof  cannot  be  determined  from  the  evi- 
dence. Such  services  and  expenditures  are  elements 
of  damages  capable  of  pecuniary  measurement,  and 
the  law  requires  that  the  amounts  of  such  expenditure 
and  the  amount  of  liability  for  such  services  shall  be 
specifically  proved.  North  C.  St.  R.  R.  Co.  v.  Fitz- 
gibbons,  180  111.  466;  Harley  v.  A.  E.  &  C.  Ry.  Co., 
149  111.  App.  339. 

Instruction  No.  5  for  appellee  stated  that  in  de- 
termining the  amount  of  damages  appellee  was  en- 
titled to  recover  in  this  case  the  jury  had  the  right  to 
and  should  take  into  consideration  all  the  facts  and 
circumstances,  as  proved  by  the  evidence  before  them. 
The  instruction  does  not  accurately  state  the  law,  and 
is  subject  to  some  of  the  same  objections  as  No.  4 
above  mentioned.  In  determining  the  amount  of 
damages  the  jury  should  only  consider  such  evidence 
as  properly  and  legally  bear  upon  the  question  of 
such  damages.  In  this  case,  it  was  not  proper  for 
them  to  consider  the  evidence  as  to  doctor's  bills,  ex- 
cept so  much  of  the  same  as  was  properly  proved  to 
have  been  paid.  It  was  not  proper  for  them  to  allow 
any  sum  for  loss  of  time  as  a  medical  student.  It 
was  not  proper  for  them  to  allow  any  sum  for  loss  of 
appellee's  life.  It  is  not  possible  for  this  court  to 
know  how  far  astray  a  jury  may  go;  where  the  whole 
field  of  evidence  is  thrown  open  for  the  consideration 
of  the  jury,  the  evidence  that  does,  and  also  the  evi- 
dence that  does  not,  have  proper  bearing  upon  deter- 
mining the  amount  of  damages,  in  determining  the 
amount  of  damages  to  be  awarded.  Especially  must 
this  be  so  when  the  court  tells  them  by  an  instruction 
that  it  is  their  right  and  that  they  should  consider  all 
the  evidence  before  them  in  determining  such  ques- 
tion. We  must  necessarily  conclude  that  they  follow- 
ed the  direction  of  the  court.  While  it  is  true  that 
the  evidence  that  appellee  could  not  follow  his  avoca- 


476  Appellate  Coubts  of  Illinois. 

Krakowski  v.  The  A.,  E.  &  C.  B.  B.  Co.,  167  HL  App.  469. 

tion  as  a  student  and  that  his  injuries  would  cause  his 
death,  is  proper  to  be  considered  by  the  jury  for  the 
reasons  above  given,  and  that  such  evidence  also  had 
a  tendency  to  affect  the  amount  of  damages  to  be 
awarded ;  yet,  when  a  jury  are  told  that  they  may  and 
that  they  should  consider  such  evidence  in  determin- 
ing the  amount  of  damages  they  should  award,  the 
jury  ought  to  be  further  instructed  as  to  the  correct 
bearing  such  evidence  shall  have  in  such  determina- 
tion. In  other  words,  they  should  have  been  informed 
that  appellee  could  not  recover  for  the  loss  of  any 
portion  of  his  life  by  reason  of  such  injuries,  if  any, 
he  will  lose,  nor  for  any  wages  or  earnings  he  might 
be  able  to  make  during  such  portion  of  his  lost  life, 
nor  for  loss  of  time  as  a  medical  student.  They 
should  also  have  been  informed  that  no  amount  could 
be  allowed  for  that  portion  of  his  liability  for  medical 
services  that  was  unpaid,  or  the  evidence  on  that  sub- 
ject ought  to  have  been  excluded  because  the  amount 
of  such  liability  was  not  made  definite.  It  was  not 
proper  for  the  jury  to  consider  such  unpaid  liability 
for  any  purpose.  As  the  contest  in  this  case  was 
mainly,  if  not  solely,  as  to  the  amount  of  damages 
to  be  recovered  by  appellee,  it  was  very  necessary,  in 
view  of  the  evidence,  to  give  the  jury  the  correct 
standard  in  every  instance  by  which  to  measure  the 
damages. 

All  must  concede  that  it  would  be  a  very  dangerous 
thing  to  specifically  tell  a  jury  that  they  should  take  into 
consideration  in  assessing  damages  the  fact,  if  they 
believed  such  fact  to  be  proved,  that  appellee  would 
die  as  a  result  of  his  injuries,  without  telling  them 
specifically  the  exact  bearing  such  evidence  should 
have  in  fixing  such  damages.  As  the  jury  were  told 
they  should  consider  all  the  evidence  in  fixing  the 
damages,  we  are  certainly  warranted  in  concluding 
that  they  ^considered  loss  of  life  as  it  was  necessarily 
one  of  the  most  prominent  facts.    We  also  conclude 
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that  such  restricted  consideration  was  not  given  to 
that  evidence  by  the  jury  in  assessing  the  damages, 
as  the  law  requires,  and  that  that  accounts  for  the  ex- 
cessive damages  awarded  by  the  jury.  After  thor- 
oughly considering  the  question,  we  are  of  the  opinion 
that  the  damages  are  so  grossly  excessive  that  they 
can  only  be  accounted  for  upon  the  theory  that  the 
jury  were  misled  by  the  said  instructions,  and  that 
the  error  cannot,  under  the  law,  be  cured  in  this  case 
by  a  remittitur.  Loewenthal  v.  Streng,  90  111.  74;  C. 
&  E.  I.  R.  R.  Co.  V.  Cleminger,  77  HI.  App.  186 ;  North 
C.  St.  R.  R.  Co.  V.  Hoff art,  82  lU.  App.  539 ;  Lauth  v. 
Chic.  U.  T.  Co.,  244  Dl.  244. 

While  it  is  true  that  instructions  in  very  nearly  the 
same  language  as  Nos.  4  and  5  have  been  approved 
in  a  number  of  cases,  still  it  is  clear  that  they  cannot 
and  ought  not  to  be  approved  in  this,  or  in  any  other 
case,  where  they  are  inapplicable  to  certain  portions 
of  the  evidence  not  properly  in  the  case,  and  neces- 
sarily misleading  as  to  other  evidence  properly  in  the 
record.  The  limitation  in  No.  5,  **so  far  as  such 
damages  and  injuries,  if  any,  are  claimed  and  alleged 
in  the  declaration  and  are  proven, ' '  does  not  have  any 
tendency  to  relieve  these  instructions  of  the  objections 
above  suggested.  Loss  of  time  as  a  student,  and  ex- 
penses for  medical  services,  etc.,  were  alleged  in  ap- 
pellee's declaration. 

For  the  errors  above  indicated,  the  judgment  of 
the  lower  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


478  Appellate  Coubts  op  Illinois. 

Bichter  v.  Tegtmeyer,  167  HI.  App.  478. 


Hugo  Richter,  Appellee,  v.  Charles  W.  Testmeyer,  Appel- 
lant 

Qen.  No.  16,122. 

1.  Master  and  ssbyant — when  doctrine  of  aseumed  risk  applies; 
when  not,  A  servant  assumes  the  risks  arising  from  defective  tool* 
and  machinery  and  from  defects  in  his  working  place  if  after  the  em- 
ployment he  knows  of  the  defects  and  appreciates  the  dangers  thereof 
and  voluntarily  continues  in  the  service  without  objection.  The  law 
makes  an  exception  to  that  rule,  where  the  servant  gives  notice  of  the 
defects  and  dangers  and  the  master  promises  him  to  remedy  the  defects 
the  servant  may  then  continue  in  the  same  service  for  such  a  time  as 
would  be  reasonable  for  the  master  to  fulfil  such  promise. 

2.  Mastxb  and  ssbvant — when  ''simple  tool  rule,"  applies.  The 
'^ simple  tool  rule''  is  only  applicable  where  the  servant  performs  ordi- 
nary labor  with  ordinary  tools  at  any  place  where  no  intricate  or  danger- 
ous machinery  is  involved.  The  doctrine  is  not  applicable  to  any  given 
case  upon  the  grounds  solely  that  the  defect  is  simple  and  that  the 
servant  has  full  knowledge  of  the  defect  and  danger  of  which  com- 
plaint is  made. 

3.  Master  and  servant — when  doctrine  of  assumed  rish  does  not 
apply.  The  doctrine  of  assumed  risk  does  not  apply  in  any  case  where 
the  servant  is  working  with  defective  and  dangerous  machinery  unless 
the  servant  knows  the  defects  and  the  dangers  thereof.  If  he  simply 
knows  of  the  defects  but  does  not  know  and  appreciate  the  dangers 
incident  thereto  the  doctrine  does  not  apply.  If  he  knows  the  defects 
and  the  dangers  and  makes  complaint  that  it  is  dangerous  to  him  to 
work  with  the  machinery  and  of  his  intent  to  quit  the  work  unless  the 
defects  are  remedied  and  receives  a  promise  by  the  master  to  remedy  the 
defects  or  to  remove  the  danger,  the  servant  may  then  continue  to  work 
with  the  dangerous  machinery  until  the  master  has  had  a  reasonable 
time  to  fulfil  his  promise,  and  during  that  time  the  risk  is  not  at  all 
assumed  by  the  servant. 

4.  Master  and  servant — when  doctrine  of  assumed  risk  applies.  If 
a  servant  is  working  at  common  labor  with  simple  tools,  such  as  an  axe, 
or  a  hammer  or  a  hoe,  and  is  as  familiar  with  them  and  the  dangers 
thereof  as  the  master,  and  is  not  exposed  to  any  danger  except  those 
that  are  incident  to  the  use  of  such  tools  in  a  defective  condition,  the 
doctrine  of  assumed  risk  applies  at  all  times  and  is  not  suspended  by  a 
promise  to  remedy  or  repair  the  defects. 

5.  Instructions — when  containing  abstract  proposition  of  law  ground 
for  reversal.  An  instruction  which  contains  an  abstract  proposition  of 
law  calculated  to  mislead  is  ground  for  reversaL 
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6.  Verdicts — when  excesHveness  cannot  he  cured  hy  remittitur.  If 
the  appellate  court  is  unable  to  account  for  the  size  of  a  yerdict  by  anj 
reasonable  view  of  the  evidence  except  upon  the  theory  that  such  verdict 
was  the  result  of  prejudice,  passion  or  a  misconception  by  the  jury  of 
the  evidence  bearing  upon  the  question  of  damages,  it  cannot  be  cured 
by  the  allowance  of  a  remittitur. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hoir.  Bighabd  S.  Tuthill,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1909.  Be- 
versed  and  remanded.     Opinion  filed  February  14,  1912. 

Statement  by  the  Court.  This  is  an  action  in  case  by 
Hugo  Richter,  appellee,  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  about  November  20, 
1903,  while  employed  in  his  duties  in. carrying  boards 
in  appellant  *s  box  factory.  In  a  jury  trial  appellee  re- 
covered a  verdict  and  judgment  against  appellant  in  the 
sum  of  $4,000. 

The  second  count  of  the  declaration,  the  only  one  re- 
lied on  by  appellee,  charges  that  appellant  negligently 
failed  to  furnish  appellee  a  reasonably  safe  place  in 
which  to  work ;  that  the  walk  way  over  which  appellee 
carried  the  lumber  for  appellant  was  covered  with 
blocks  of  wood  liable  to  cause  injury ;  that  on  complaint 
thereof  to  appellant's  foreman  appellant  promised  to 
remove  the  same,  upon  which  promise  appellee  relied ; 
that  said  promise  was  not  fulfilled  by  appellant  and 
that  as  a  result  thereof  appellee  was  injured  by  falling 
on  a  saw  while  exercising  reasonable  care. 

The  evidence  discloses  that  the  passageway  on  which 
appellee  was  injured  was  the  main  passageway  to  ap- 
pellant's tables  and  saws  to  which  appellee  was  carry- 
ing boards ;  that  there  was  a  regular  man  employed  by 
appellant  whose  duty  it  was  to  sweep  up  the  floor  and 
keep  the  passageway  cleared;  that  while  throwing  a 
load  of  boards  from  this  passageway  over  a  cross-cut 
saw  of  appellant  to  the  table  in  which  the  rip-saw  also 
ran,  appellee 's  hand  came  in  contact  with  the  cross-cut 
saw,  as  he  claims,  by  reason  of  his  foot  slipping  on  one 
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of  said  blocks,  and  throwing  him  forward  and  on  to  the 
running  saw.  About  one  hour  intervened  between  the 
alleged  promise  of  the  foreman  and  the  injury  to  ap- 
pellee. The  blocks  in  question  were  small  sawed  oflf 
portions  of  the  boards  being  sawed,  and  were  from  two 
to  six  inches  wide  and  three-eighths  of  an  inch  to  an 
inch  in  thickness.  Appellee  sustained  a  ragged  cut  ex- 
tending from  about  the  middle  of  his  thumb  over  the 
palmar  surface  of  the  hand  to  the  wrist  at  the  opposite 
side  of  the  hand. 

Fbank  M.  Cox  and  R.  J.  Fellingham,  for  appellant. 

John  A.  Bloomingston,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Much  of  the  argument  of  appellant  is  devoted  to  a 
discussion  of  the  doctrine  of  assumed  risk  and  to  his 
position  that  the  complaint  of  appellee  and  the  promise 
of  appellant  to  remedy  the  defects  complained  of  by 
appellee,  as  averred  in  the  second  count  of  the  declara- 
tion, did  not  have  the  effect  of  suspending  the  assump- 
tion of  the  risk  by  appellee.  There  can  be  no  question 
about  appellee's  knowledge  of  the  defect  in  question, 
and  of  his  appreciation  of  the  dangers  thereof,  at  and 
before  the  time  of  his  injury  under  the  evidence  in  this 
case.  If  there  had  been  no  promise  to  remove  the  blocks 
complained  of,  appellee  would  have  been  barred  from 
a  recovery  by  the  doctrine  of  assumed  risk.  A  servant 
assumes  the  risks  arising  from  defective  tools  and  ma- 
chinery and  from  defects  in  his  working  place,  if  after 
the  employment  he  knows  of  the  defects  and  appreci- 
ates the  dangers  thereof  and  voluntarily  continues  in 
the  service  without  objection.  The  law  makes  an  ex- 
ception to  that  rule  where  the  servant  gives  notice  of 
the  defects  and  dangers  and  the  master  promises  him 
to  remedy  the  defects.    The  servant  may  then  continue 
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in  the  same  service  for  such  a  time  as  would  be  reason- 
able for  the  master  to  fulfill  such  promise.  By  such  a 
promise  of  the  master  and  a  continuance  of  the  work 
by  the  servant  a  new  relation  is  created  whereby  the 
master  impliedly  agrees  that  the  servant  shall  not  be 
held  to  have  assumed  the  risk  for  such  reasonable  time 
following  the  promise.  The  complaint  must  have  been 
made  on  account  of  some  supposed  danger  to  the  serv- 
ant, and  with  the  intent  to  quit  such  employment  unless 
the  defects  are  remedied.  The  burden  is  on  the  servant 
to  show  that  he  was  induced  to  remain  at  the  work  by 
reason  of  the  promise  to  repair.  Morden  Frog  Works 
V,  Fries,  228  111.  246,  and  cases  there  cited. 

Yfe  tfiiiik  the  evidence  in  this  case  tends  to  prove  a 
right  of  recovery  by  appellee  under  the  foregoing  rules, 
but  will  not  discuss  it  further  upon  the  merits,  because 
the  judgment  must  be  reversed  upon  other  grounds. 
Appellant  insists,  however,  that  there  can  be  no  re- 
covery in  this  case  as  a  promise  to  repair  or  remove 
dangers  does  not  suspend  the  risk  of  the  servant  en- 
gaged in  ordinary  labor  which  only  requires  the  use  of 
implements  with  which  the  employee  is  entirely 
familiar.  In  other  words,  he  insists  that  the  ' '  simple 
tooP^  doctrine  is  applicable  to  this  case,  as  set  forth 
in  Webster  Mfg.  Co.  v.  Nisbett,  205  111.  273.  The  doc- 
trine that  we  are  asked  to  hold  here  is  that  because  ap- 
pellee was  injured  by  an  **  apparent  and  known  dan- 
ger, '  *  arising  from  a  very  simple  defect  and  which  was 
**so  simple  that  no  ordinary  mind  could  fail  to  fully 
understand  and  appreciate  it,"  appellant's  promise  to 
repair  does  not  have  the  effect  to  create  an  implied 
agreement  with  appellee  that  the  doctrine  of  assumed 
risk  should  be  suspended  for  a  reasonable  time,  etc.  It 
must  be  remembered  that  the  doctrine  of  assumed  risk 
cannot  be  invoked  against  the  servant's  right  to  re- 
cover for  an  injury  caused  by  defects  in  his  working 
place  in  any  case,  unless  he  knows  and  appreciates  the 
dangers  thereof,  or  unless  the  danger  is  so  open  and 
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obvious  that  the  law  will  imply  that  he  has  such  knowl- 
edge and  appreciation.  The  doctrine  of  assumed  risk 
would  not  and  could  not  apply  in  the  first  instance  un- 
less the  servant  had  such  knowledge  and  appreciation 
of  the  danger.  There  can  be  no  suspension  of  a  risk 
that  never  existed ;  and  to  say  that  if  the  servant  fully 
knows  and  appreciates  the  danger,  a  promise  to  remove 
or  remedy  such  danger  will  not  suspend  the  risk  or 
make  an  exception  to  the  doctrine  of  assumed  risk,  is 
in  effect  to  hold  that  there  is  no  exception  to  the  doc- 
trine of  assumed  risk  by  reason  of  a  promise  to  remedy 
or  repair  the  danger.  The  '* simple  tool  rule,"  as  we 
understand  it,  is  only  applicable  where  the  servant  per- 
forms ordinary  labor  with  ordinary  tools  and  in  a  place 
where  no  intricate  or  dangerous  machinery  is  involved. 
Nisbett  case,  supra,  page  280.  The  doctrine  is  not 
applicable  to  any  given  case  upon  the  grounds  solely 
that  the  defect  is  simple  and  that  the  servant  has  full 
knowledge  of  the  defect  and  danger  of  which  complaint 
is  made.  The  doctrine  of  assumed  risk  does  not  apply 
in  any  case  where  the  servant  is  working  with  defective 
and  dangerous  machinery,  unless  the  servant  knows  the 
defects  and  the  dangers  thereof.  If  he  simply  knows  of 
the  defects,  but  does  not  know  and  appreciate  the  dan- 
gers incident  thereto,  the  doctrine  of  assumed  risk  does 
not  apply.  If  he  knows  the  defects  and  the  dangers 
and  makes  complaint  that  it  is  dangerous  to  him  to 
work  with  the  machinery  and  with  the  intent  to  quit 
the  work  unless  the  defects  are  remedied,  and  receives 
a  promise  by  the  master  to  remedy  the  defects  or  to  re- 
move the  danger,  the  servant  may  then  continue  to 
work  with  the  dangerous  machinery  until  the  master 
has  had  a  reasonable  time  to  fulfill  his  promise,  and 
during  that  time  the  risk  is  not  at  all  assumed  by  the 
servant.  If,  however,  the  servant  is  working  at  com- 
mon labor  with  simple  tools  such  as  an  ax  or  a  ham- 
mer or  a  hoe,  and  is  as  familiar  with  them  and  the 
dangers  thereof  as  the  master,  and  is  not  exposed  to 
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any  danger  except  those  that  are  incident  to  the  use 
of  such  tools  in  a  defective  condition,  the  doctrine  of 
assumed  risk  applies  at  all  times,  and  is  not  suspended 
by  a  promise  to  remedy  or  repair  the  defects.    In  the 
case  now  before  us,  while  the  blocks  are  very  simple 
obstructions,  or  defects,  yet  they  were. in  the  work 
way  of  the  plaintiff,  and  very  near  dangerous  saw& 
in  full  motion  over  one  of  which,  as  he  swears,  he  was 
compelled  to  throw  the  lumber  he  was  carrying  to  get 
it  to  the  place  where  he  was  ordered  to  take  it.    He 
even  testifies  that  this  was  the  only  way  he  could 
reach  that  saw,  and  that  the  whole  passageway  wa» 
covered  with  these  blocks  and  with  saw  dust,  sticks 
and  slabs,  and  that  the  saw  on  which  he  fell  was  idle 
but  running,  and  that  he  did  not  know  it  was  running. 
The  evidence  also  shows  that  there  were  other  saws  all 
around  him  running,  and  that  a  great  deal  of  noise  was 
made  also  by  box  nailers,  etc.    Other  witnesses,  it  is 
true,  testified  that  the  floor  of  this  aisle  was  clear  and 
that  there  were  no  blocks  or  slabs  or  other  obstructions 
in  it,  and  that  appellee  did  not  stumble  but  simply  put 
or  thrust  his  hands  onto  the  saw.    In  deciding  the  ques- 
tion of  whether  or  not  the  court  erred  in  submitting  the 
case  to  the  jury,  we  are  only  to  consider  whether  or 
not  there  is  evidence  in  the  record  that  fairly  tends  to 
prove  all  the  material  elements  necessary  to  make  out 
the  appellee's  case.    It  is  only  upon  the  question  of 
whether  or  not  the  judgment  or  some  portion  thereof 
should  stand  that  we  are  authorized  to  weigh  the  evi- 
dence, and  that  question  cannot  properly  be  considered 
by  us  now,  as  we  have  determined  to  remand  the  cause. 
The  facts  in  the  record  do  not  warrant  us  in  holding 
that  there  were  only  a  dozen  blocks  or  so  in  the  pas- 
sageway that  appellee  could  kick  out  of  his  wav  while 
performing  his  work,  as  claimed  by  appellant.    Neither 
does  it  appear  from  the  evidence  that  it  was  the  ap- 
pellee 's  duty  to  clear  the  passageway ;  but  on  the  con- 
trary it  is  in  evidence  that  appellant  kept  a  regular  man 
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employed  to  do  that  work,  and  that  the  foreman  told 
appellee  to  not  stop  his  work,  and  that  he,  the  foreman, 
would  have  the  obstructions  removed.  For  the  same 
reasons,  we  are  not  authorized  to  reverse  this  judgment 
with  a  finding  of  facts  to  the  effect  that  the  appellee 
was  guilty  of  contributory  negligence  upon  any  one  of 
the  three  grounds  argued  by  appellant. 

Appellant 's  contention  that  the  court  erred  in  refus- 
ing to  give  its  instructions  numbered  16,  17  and  18 
■cannot  be  sustained.  They  all  pertain  to  the  **  simple 
tool"  rule,  and  are  inapplicable  to  this  case  for  the 
reasons  already  set  forth  in  this  opinion.  Instruction 
No.  14  was  properly  refused,  because  it  failed  to  give 
the  jury  a  correct  basis  for  determining  what  would 
have  been  a  '^ reasonable  time"  in  which  the  appellee 
might  rely  on  the  promise  of  appellant.  The  jury  were 
not  informed  that  appellee  might  remain  in  the  service 
of  appellant  only  for  such  time  after  the  promise  as 
would  be  reasonably  suflScient  to  enable  appellant  to 
remedy  the  defect.  They  would  have  been  informed 
by  the  instruction  in  question  that  after  such  notice 
appellee  might  rely  thereon  for  a  reasonable  length  of 
time  only,  and  that  what  was  such  reasonable  time 
would  depend  on  the  nature  of  the  danger.  The  in- 
struction is  also  objectionable  because  it  is  a  mere 
abstract  proposition  of  law.  This  instruction  in  proper 
form  may  be  found  in  Illinois  Steel  Co.  v.  Mann,  170 
111.  200. 

The  attending  physician  in  this  case  testified  that 
appellee  received  a  ragged  cut  on  his  hand  extending 
from  about  the  middle  of  his  thumb  to  the  wrist  on  the 
opposite  side;  that  the  skin,  muscles,  tendons  and 
nerves  were  cut  and  that  the  bones  were  ''slightly 
nicked, '  *  but  none  of  them  broken ;  that  it  healed  prop- 
erly from  the  bottom  towards  the  top,  without  any 
blood  poisoning  or  other  complications,  and  that  all 
parts  united  and  got  well  inside  of  two  months;  that 
the  effect  of  the  injuries  will  be  to  make  his  hand 
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weaker  with  a  certain  amount  of  loss  of  sensation  and 
subject  to  being  colder  in  cold  weather;  that  after  it 
healed  appellee  could  flex  his  hand  by  opening  and  clos- 
ing it  and  that  the  tendons  were  well  united;  that  he 
suffered  some  considerable  pain  for  a  while  and  that  he 
cannot  do  hard  work  so  well  as  formerly  without  dan- 
ger of  inflammation  of  the  skin  where  it  was  injured^ 
Appellee  was  out  about  $25  for  medical  aid,  was  earn- 
ing $1.50  per  day  when  injured,  and  it  did  not  appear 
from  the  evidence  that  he  could  not  work  at  the  same 
or  similar  service  or  that  he  could  not  earn  as  much 
money  by  his  labor  hereafter. 

We  think  the  damages  awarded  in  this  case  are 
grossly  excessive,  and  that  the  evidence  bearing  there- 
on does  not  warrant  a  recovery  by  the  appellee  of  more 
than  one  fourth  of  the  sum  awarded  by  the  jury.  "We 
are  unable  to  account  for  so  large  a  verdict  by  any  rea- 
sonable view  of  the  evidence  except  upon  the  theory 
that  the  verdict  is  the  result  of  prejudice,  passion  or 
a  misconception  by  the  jury  of  the  evidence  bearing 
upon  the  question  of  damages.  There  has  been  no 
remittitur  entered  or  suggested  in  this  case ;  but  even 
if  there  had  been,  the  allowing  of  a  remittitur  under 
our  finding  would  not  cure  the  verdict  in  this  case 
under  the  holdings  of  our  Supreme  and  Appellate 
Courts.  Loewenthal  v.  Streng,  90  111.  74 ;  C.  &  E.  I.  R. 
R.  Co.  V.  Cleminger,  77  111.  App.  186;  North  Chicago 
St.  R.  R.  Co.  V.  Hoffart,  82  111.  App.  539.  Another  trial, 
we  think,  may  shed  much  more  light  upon  the  main 
issues  in  this  case,  and  enable  the  jury  and  this  court 
as  well  to  make  a  more  satisfactory  conclusion  upon 
the  merits  of  the  case.  The  evidence  in  this  record 
does  not  make  it  at  all  clear  as  to  what  particular  place 
or  spot  appellee  was  required  to  deliver  the  boards  in 
question  at  the  time  of  his  injury,  and  as  to  the  proper 
way  and  manner  for  him  to  safely  deliver  such  boards^ 
if  there  was  any  such  way  and  manner  for  him  to  do  so^ 
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The  diflBculty  of  understanding  the  evidence  in  this  rec- 
ord may  be  appreciated  by  quoting  some  of  the  evi^ 
dence  in  the  case,  supposed  to  throw  light  on  the  ques- 
tions above  suggested,  to-wit: 

Q.  * '  So  that  if  this  was  the  entrance  to  the  passage- 
way (indicating),  the  saw  was  here  some  place  (indi- 
<»ting)f 

A.  **  Yes,  about  three  or  four  feet  away  there  (indi- 
mating)/* 

On  cross  examination  of  the  same  witness  we  find  the 
evidence  on  the  same  subject  abstracted  in  the  follow- 
ing manner:  **That  (indicating)  is  the  passageway, 
and  that  (indicating)  is  the  saw,  and  then  I  had  to  go 
over  there  (indicating)." 

Much  more  of  appellee 's  evidence,  as  abstracted,  ap- 
pears in  the  same  condition  as  the  evidence  quoted,  and 
the  other  evidence  in  the  record  fails  to  make  clear  the 
questions  to  which  we  have  referred.  It  is  counsel's 
duty  to  so  present  the  case  to  the  jury,  and  to  so  pre- 
pare the  record  for  review,  that  the  reviewing  court 
may  fully  understand  the  case  as  presented  to  the  jury. 
If  counsel  in  retrying  this  case  will  remember  that  the 
court  stenographer  is  not  expected  to  photograph  coun- 
sel, and  witnesses,  and  their  movements,  while  the  evi- 
dence is  being  taken  before  the  jury,  we  shall  hope  to 
have  a  complete  record  of  the  evidence,  in  case  it  shall 
be  again  submitted  to  us  for  review. 

For  the  foregoing  reasons  the  judgment  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Henry  Madl,  Admiaisiraior,  Appellee,  v*  Chicago  City 

Railway  Company,  Appellant* 

Gen.  No.  16,133. 

1.  Bes  adjudicata — when  former  opinion  noU  An  opinion  by  the 
appellate  court  upon  a  former  appeal  in  the  same  case  is  not  binding 
if  after  its  rendition  the  supreme  court  has  determined  the  law  to  be 
otherwise  than  as  therein  stated. 

2.  Pleading — effect  of  failure  to  demur.  If  a  defendant  desires  to 
question  the  sufficiency  of  a  declaration  he  should  demur  to  it  or  move 
in  arrest  of  jugdment,  and  if  he  fails  to  do  either  he  should  be  held  to 
have  admitted  the  sufficiency  thereof. 

3.  Pleading — when  absence  of  specific  a/verment  of  due  care  cured. 
If  a  declaration  in  a  personal  injury  case  does  not  specifically  aver  the 
exercise  of  due  care  by  the  plaintiff  such  defect  will  be  cured  if  the  de- 
fendant did  not  demur  to  the  declaration,  did  not  move  in  arrest  of 
judgment,  and  by  intendment  it  could  be  said  from  the  allegations  of 
fact  contained  in  the  declaration  that  due  care  was  exercised  and  the 
proof  offered  was  sufficient  to  establish  the  exercise  of  due  care. 

4.  Passenger  and  carrxer — duty  of  latter  where  former  rides  upon 
footboard.  Where  no  seats  are  furnished  and  the  carrier  permits  a  pas- 
senger to  ride  on  the  footboard  the  carrier  assumes  the  duty  of  exercis- 
ing the  care  demanded  by  the  circumstances,  that  is  to  say,  the  highest 
degree  of  care,  vigilance  and  foresight  for  the  safety  of  the  passenger 
which  it  could  reasonably  do  in  view  of  the  character  and  mode  of  con- 
veyance adopted  consistent  with  the  practical  operation  of  its  cars  at 
the  place  where  the  collision  occurred. 

5.  Passenger  and  carrier — duty  of  latter  in  approaching  gateway. 
Where  the  habitual  use  of  a  gateway  by  the  public  in  driving  there- 
through is  known  to  the  carrier  and  the  danger  of  collision  is  probable, 
it  is  the  duty  of  those  in  charge  of  a  traction  car  to  approach  such  place 
with  the  car  under  full  Control  and  particularly  so  when  the  footboard 
next  to  the  gateway  is  crowded  with  passengers. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Charles  M.  Walker,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1909.  Af- 
firmed. Opinion  filed  February  14,  1912.  Certiorari  denied  by  Su- 
preme Court  (making  opinion  final). 

Samuel  S.  Page  and  Watsok  J.  Febby,  for  appel- 
lant. 
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James  R.  Wabd,  for  appellee. 

Mb.  Justice  Duncak  delivered  the  opinion  of  the 
court. 

This  action  for  personal  injuries  is  brought  by  Henry 
Madl,  administrator  and  appellee,  to  recover  damages 
in  consequence  of  the  alleged  negligence  of  appellant, 
Chicago  City  Railway  Company,  and  Lake  Shore  and 
Michigan  Southern  Railway  Company  and  Chicago, 
Rock  Island  and  Pacific  Railway  Company,  resulting 
in  the  death  of  Henry  Alfred  Madl.  The  last  two  rail- 
way companies  were  found  not  guilty  by  the  jury ;  but 
a  verdict  and  judgment  in  the  sum  of  $1,300  were  ren- 
dered against  appellant,  its  motion  for  a  new  trial  and 
in  arrest  of  judgment  having  been  overruled  by  the 
court,  and  by  this  appeal  appellant  seeks  to  reverse  that 
judgment.  Two  reasons  are  assigned  by  appellant  for 
the  reversal  of  the  said  judgment;  (1)  that  the  cause 
of  action  was  barred  by  the  statute  of  limitations ;  and 
(2)  that  the  verdict  is  not  justified  by  the  evidence. 

First.  The  first  contention  of  appellant  was  decided 
adversely  to  it  by  the  Branch  Appellate  Court  at  the 
October  term,  1904,  in  this  same  case  on  an  appeal  by 
the  administrator.  We  refer  to  the  opinion  of  the  court 
in  121  111.  App.  602,  where  will  be  found  a  sufiicient 
statement  of  the  case,  so  far  as  this  question  is  in- 
volved, and  the  reasoning  of  the  court  in  arriving  at  its 
conclusion.  We  would  be  inclined  to  regard  the  decision 
of  the  Branch  Appellate  Court  as  binding  and  conclu- 
sive upon  the  Circuit  Court  and  upon  this  court  under 
the  holdings  in  Zerulla  v.  Supreme  Lodge,  223  111.  518, 
and  without  further  comment,  but  for  the  fact  that 
since  the  filing  of  said  opinion  the  Supreme  Court  has 
filed  an  opinion  in  Walters  v.  City  of  Ottawa,  240  HI. 
259,  which  is  apparently  in  conflict  with  the  Branch 
Appellate  Court's  decision.  It  was  formerly  held  by 
our  Supreme  Court  in  the  causes  of  I.  C.  R.  R.  Co.  v. 
Simmons,  38  111.  242;  Cox  v.  Brackett,  41  lU.  222;  Con- 
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solidated  Coal  Co.  v.  Wombacher,  134  ill.  57 ;  B.  &  O. 
S.  W.  By.  Co.  V.  Then,  159  111.  535,  that  in  an  action  on 
the  case  to  recover  damages  for  personal  injuries  an 
averment  in  the  declaration  of  the  exercise  of  ordinary 
care  on  the  part  of  the  plaintiff  is  not  necessary.  The 
same  doctrine  is  apparently  sustained  in  Chicago  C. 
Ry.  Co.  V.  Cooney,  196  111.  466 ;  and  the  Branch  Appel- 
late Court  expressly  based  its  decision  upon  this  case, 
it  being  then  the  latest  holding  of  the  Supreme  Court 
upon  the  question.  It  is  also  positively  held  by  our 
Supreme  Court  that  a  declaration  in  such  a  case  which 
does  not  aver  due  care  on  the  part  of  the  plaintiff,  and 
does  not  contain  any  averment  in  regard  to  his  con- 
duct, or  the  circumstances  surrounding  him  from  which 
due  care  on  his  part  may  be  reasonably  inferred,  does 
not  state  a  cause  of  action,  and,  after  the  period  of 
limitation  fixed  by  the  statute  has  elapsed,  cannot  be 
amended  to  state  a  cause  of  action  not  subject  to  the 
bar  of  the  statute.  This  must  be  held  to  be  the  law  now 
as  it  is  the  latest  holding  of  the  Supreme  Court.  Wal- 
ters V.  City  of  Ottawa,  supra,  and  cases  there  cited. 

If  a  defendant  desires  to  question  the  sufficiency  of 
a  declaration,  he  should  demur  to  it,  or  move  in  arrest 
of  judgment ;  and,  if  he  fails  to  do  either,  he  should  be 
held  to  have  admitted  the  sufficiency  thereof.  C.  B.  & 
Q.  R.  R.  Co.  V.  Warner,  108  111.  538 ;  Ide  v.  Fratcher, 
194  111.  552. 

The  declaration  in  this  case  would  be  clearly  and 
fatally  defective  if  attacked  by  demurrer,  as  all  intend- 
ments must  in  such  case  be  solved  against  the  pleader 
and  nothing  will  suffice,  by  way  of  inference  or  implica- 
tion, in  his  favor.  **But  on  motion  in  arrest  of  judg- 
ment *  *  *  the  court  will  intend  that  every  material 
fact  alleged  in  the  declaration,  or  fairly  or  reasonably 
inferable  from  what  is  alleged,  was  proved  at  the  trial, 
and  if,  from  the  issue,  the  fact  omitted  and  fairly  infer- 
able from  the  facts  stated  in  the  declaration  may  fairly 
be  presumed  to  have  been  proved,  the  judgment  will 
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not  be  arrested.'^    Gerke  v.  Fancher,  158  HI.  375;  Pa. 
Co.  V.  EUett,  132  111.  654. 

Appellant  did  not  attack  the  declaration  in  this  case 
by  demurrer,  but  simply  relies  on  its  motion  in  arrest. 
In  the  first  amended  declaration  of  appellee  of  July  3, 
1903,  which  date  was  less  than  two  years  after  the  in- 
testate ^s  death,  is  in  substance  this  averment:  that 
Henry  Alfred  Madl  became  and  then  and  there  was  a 
passenger  of  the  appellant  in  its  said  street  car  and 
that  while  he  was  so  a  passenger  then  and  there  upon 
said  street  car  to  be  carried  for  hire  upon  the  same  as 
a  passenger,  a  certain  horse  and  vehicle  was  then  and 
there  driven  through  said  gateway  to  and  upon  the 
street  railway  tracks  of  appellant,  and  that  appellant  *s 
employes  so  carelessly,  rapidly  and  improperly  drove 
and  operated  said  car  that  the  said  car  ran  against 
said  horse  and  vehicle  with  great  force  and  violence, 
whilst  said  Madl  was  then  and  there  a  passenger  on 
said  car,  whereby  he  was  forced  against  said  horse  and 
shafts  of  said  vehicle  with  great  violence,  and  thrust  be- 
tween said  horse  and  car  and  crushed  and  killed,  and 
that  he  was  an  infant  of  the  age  of  fifteen  years,  etc. 

It  is  also  averred  in  the  declaration  that  the  tracks 
of  appellant  ran  southward  at  the  place  of  the  accident ; 
that  not  more  than  three  feet  west  of  the  west  rail  of 
appellant's  track  there  was  a  brick  wall  ten  feet  high 
and  extending  southward  beyond  the  place  of  the  acci- 
dent and  along  the  side  of  appellant's  track,  in  which 
wall  was  the  gateway  or  opening  used  by  the  public  for 
travel  by  horses  and  vehicles  in  crossing  appellant's 
tracks ;  that  as  the  car  traveled  southward  towards  this 
gateway  or  opening,  the  said  car  struck  the  horse  and 
vehicle  as  they  came  through  the  gateway  and  onto  the 
tracks  of  appellant.  The  conclusion  necessarily  and 
reasonably  follows  that  the  horse  and  vehicle  were 
thrown  against  and  held  by  the  wall  and  that  the  de- 
ceased by  reason  thereof  was  crushed  by  the  force  of 
the  icar  running  by  the  horse  and  vehicle  while  so  held, 
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and  after  he  had  been  thrown  between  the  side  of  the 
car  and  the  horse.  From  these  averments  we  can  fairly 
and  reasonably  draw  the  inference  that  the  deceased 
was  riding  on  the  car,  and  was  being  carried  thereon 
by  appellant,  as  a  passenger,  and  that  while  he  was  so 
riding  and  being  carried  he  was  thrust  against  said 
horse  and  shafts  and  thrown  between  the  side  of  the 
car  and  the  horse  and  crushed.  It  is  not  a  reasonable 
and  natural  inference,  as  suggested  by  appellant,  from 
the  foregoing  averments  that  the  deceased  may  have 
been  riding  on  the  top  of  the  car  or  on  the  bimiper, 
or  on  some  other  portion  of  the  car  not  provided  for 
passengers,  and  in  which  he  had  no  business  to  be. 
Passengers  when  riding  and  being  carried  as  pas- 
sengers on  a  car  are  not  usually  found  in  such  places. 
If  the  deceased  was  on  the  top  of  the  car,  or  on  the 
bumper,  when  struck,  it  is  inconceivable  how  he  could 
have  been  struck  by  the  horse  and  shafts  and  thrown 
between  the  side  of  the  moving  car  and  the  horse.  As 
was  said  in  Gerke  v.  Fancher,  supra:  ** While  these 
averments  may  not  be  in  all  respects  tantamount  to  an 
averment  that  the  plaintiff  was  in  the  exercise  of  due 
care,  they  tend  to  show  it«  exercise,  and  if  sustained 
by  proof  would,  as  we  think,  have  justified  the  jury  in 
finding  that  the  plaintiff  was  free  from  contributory 
negligence.'*  The  declaration  must  therefore  be  held 
suflScient,  if  we  give  the  appellee  the  benefit  of  the  pre- 
sumptions which  arise  after  verdict. 

Second.  We  also  think  that  the  verdict  is  amply 
supported  by  the  evidence  in  the  case  and  the  admis- 
sions of  appellant.  The  evidence  shows  that  appellee's 
intestate  was  standing  on  the  footboard  on  the  west 
side  and  about  midway  of  the  car  along  with  a  number 
of  other  passengers,  when  he  was  injured.  He  had 
been  thus  riding  from  the  time  he  became  a  passenger, 
because  of  the  fact,  which  was  abundantly  proved,  that 
the  car  was  crowded  with  people,  so  that  there  was  no 
room  for  him  inside  the  car.    The  conductor  in  charge 
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of  the  car  was  presumed  to  know  this,  and  he  must 
have  known  it.  It  is  not  negligence,  as  a  matter  of  law, 
for  a  passenger  to  stand  on  the  footboard  in  an  ex- 
posed position,  and  particularly  if  the  car  be  so  crowd- 
ed that  he  cannot  ride  inside  the  car.  In  each  partic- 
ular case  the  question  of  negligence  is  one  of  fact  for 
the  jury.  Where  no  seats  are  furnished  and  the  carrier 
permits  a  passenger  to  ride  on  the  footboard,  the  car- 
rier assumes  the  duty  of  exercising  the  care  demanded 
by  the  circumstances,  that  is  to  say,  the  highest  degree 
of  care,  vigilance  and  foresight  for  the  safety  of  the 
passenger  which  it  could  reasonably  do  in  view  of  the 
character  and  mode  of  conveyance  adopted,  consistent 
with  the  practical  operation  of  its  cars  at  the  place 
where  the  collision  occurred.  North  C.  St.  E.  R.  Co. 
V.  Polkey,  203  111.  225 ;  Same  v.  Shreve,  226  111.  530. 

It  was  admitted  by  appellant  in  this  case  ''that  the 
said  car  struck  the  horse  and  wagon,  whereby  the  said 
Henry  Alfred  Madl,  a  passenger,  was  forced  against 
said  horse  and  the  shafts  of  said  vehicle  with  great 
force  and  violence,  and  thrust  between  said  car  and 
said  horse  and  crushed,  bruising  and  lacerating  and 
wounding  his  limbs  and  body  and  permanently  and 
mortally  injuring  him,  of  which  said  injuries  so  af- 
flicted as  aforesaid,  he  the  said  Henry  Alfred  Madl 
died,  July  14,  1901.''  It  was  also  proved  that  the  de- 
ceased was  fourteen  years  of  age ;  that  he  boarded  the 
car  about  six  o'clock  on  the  evening  of  May  29,  1901, 
paid  his  fare,  and  rode  to  the  place  of  the  collision  in 
that  position  until  he  was  thrown  therefrom  by  the  col- 
lision with  the  horse  and  wagon,  as  it  came  through  the 
opening  in  the  wall ;  that  the  car  was  then  running  at 
a  speed  of  from  six  to  ten  miles  an  hour;  that  the 
motorman  saw  the  head  of  the  horse  coining  through 
the  opening  when  about  four  to  eight  feet  north  of  the 
opening;  that  the  car  struck  the  horse  on  the  shoulder 
turning  it  southward,  and  knocked  it  down  between 
the  wall  and  the  car,  and  after  striking  the  horse  the 
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car  ran  past  the  opening  leaving  the  north  end  of  the 
ear  about  two  feet  south  of  the  opening,  after  the 
motorman,  according  to  his  claim,  had  applied  the 
brakes,  and  reversed  the  current,  the  width  of  the  open- 
ing being  ten  feet  and  the  length  of  the  car  thirty  feet. 

The  evidence  further  disclosed  that  the  opening  in 
this  wall  and  a  plank  roadway  westerly  therefrom,  and 
a  crossway  then  easterly  of  the  gate  over  appellant's 
track,  had  been  used  by  the  public  in  driving  teams  to 
and  from  the  landing  at  the  foot  of  Fourteenth  street 
on  the  river  for  years  prior  thereto,  and  that  appel- 
lant's employes  who  operated  the  car  were  familiar 
with  these  facts.  A  consideration  of  the  foregoing 
facts  by  the  jury  warranted  them  in  finding  that  the 
defendant  was  guilty  of  negligence  which  caused  the 
death  of  the  appellee's  intestate,  and  that  the  deceased 
was  not  guilty  of  any  negligence  that  contributed  to  his 
injury.  The  habitual  use  of  the  gateway  in  question 
by  the  public  in  driving  teams  therethrough  was  so  well 
known  to  appellant,  and  the  danger  of  such  a  collision 
so  probable,  as  to  make  it  the  duty  of  appellant  to 
approach  the  place  with  the  car  under  full  control,  and 
particularly  so  when,  as  in  this  case,  the  footboard  next 
to  the  gateway  was  crowded  with  passengers,  because 
there  was  no  room  for  them  inside  the  car. 

Finding  no  reversible  error  in  this  record,  the  judg- 
ment of  the  court  is  affirmed. 

Judgment  affirmed. 
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John  Pley,  Appellee,  v*  Harry  C*  Lavette,  Appellant. 

Gen.  No.  16,044. 

9 

1.  Pleading — effect  of  general  issue  in  action  of  tort.  In  an  actios 
of  tort  the  plea  of  not  guilty  controverts  the  truth  of  such  allegations 
in  the  declaration  as  the  plaintiff  is  bound  to  prove  and  no  more. 

2.  Pleading — when  plea  of  son  assault  demesne  unavailing.  If  the 
defendant  bj  his  testimony  expressly  disproves  a  plea  of  son  assault 
demesne  the  defense  interposed  by  such  plea  is  to  be  totally  disregarded 
and  the  claim  of  justification  is  to  be  considered  no  longer  in  the  case* 

3.  Instructions — when  erroneous  will  not  reverse.  An  erroneous 
instruction  will  not  reverse  if  the  theory  of  defense  therein  set  forth  has 
been  expressly  repudiated  by  the  defendant's  own  testimony. 

4.  Instructions — predicated  upon  evidence.  An  instruction  is  prop- 
erly refused  which  is  not  predicated  upon  any  evidence  in  record. 

5.  Instructions — upon  what  theory  party  entitled  to.  A  party  is 
only  entitled  to  instructions  on  his  theory  of  the  case  if  such  theory 
is  disclosed  by  the  pleadings  and  is  supported  by  evidence. 

6.  Instructions — when  motion  for  peremptory  properly  denied.  A 
motion  for  a  peremptory  instruction  is  properly  denied  if  there  is  any 
evidence  in  the  record  fairly  tending  to  support  the  material  allegations 
in  the  declaration. 

7.  Evidence — when  upon  quantum  of  proof  properly  refused.  It  is 
proper  for  the  court  to  refuse  an  instruction  which  requires  the  plaintiff 
to  prove  his  case  beyond  a  reasonable  doubt  if  the  pleadings  do  not 
specifically  charge  a  criminal  offense. 

8.  Trial — tbhat  essential  to  render  remarks  of  court  ground  for  re- 
versal. It  is  only  where  an  unguarded  remark  of  the  court  in  the  pres- 
ence of  the  jury  upon  a  matter  of  fact  that  is  for  the  determination 
of  the  jury,  is  calculated  to  prejudice  the  rights  «of  the  defeated  party, 
that  it  is  ground  for  reversal. 

9.  Verdicts — when  not  excessive.  Held,  in  a  personal  injury  action, 
that  a  verdict  for  $2,000  was  not  excessive,  where  it  appeared  that  a 
shot  from  a  revolver  of  the  defendant  penetrated  the  right  arm  of  the 
plaintiff  below  the  shoulder  joint,  passed  through  the  arm,  shattered 
the  bones,  passed  into  the  right  lung,  where  it  continued  to  remain,  and 
where  it  further  appeared  that  the  plaintiff  suffered  pain  and  was  per- 
manently injured. 

Trespass.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Charles  M.  Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  February 
U,  1912. 
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Hugh  J.  Keabns,  for  appellant. 

James  P.  Gbier,  for  appellee;  Philip  Clabkson,  of 
counsel. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Appellee  was  in  the  employ  of  appellant  as  a  farm 
hand  and  was  to  receive  as  part  of  his  compensation 
for  such  services  his  board  and  lodging  in  the  house  on 
the  farm  where  he  was  employed.  The  household  con- 
sisted of  appellee,  appellant  and  a  Mrs.  Case,  the  house- 
keeper. On  the  evening  of  the  day  in  question,  while 
these  three  persons  were  partaking  of  the  evening 
meal,  a  controversy  arose  over  «ome  trivial  matter  be- 
tween appellant  and  the  housekeeper,  but  in  which  all 
three  took  more  or  less  part.  Appellant,  becoming 
angry,  got  up  from  the  table  and  either  by  accident  or 
design  tipped  the  table  over,  scattering  the  remains  of 
the  meal  and  the  dishes  about  the  floor  and  breaking 
some  of  the  dishes.  The  preponderance  of  the  evidence 
tends  to  show  that  both  appellant  and  the  housekeeper 
were  intoxicated.  After  appellant  tipped  the  table  over 
appellee  took  hold  of  him  and  forced  him  into  his  bed- 
room and  locked  the  door.  Shortly  thereafter,  appel- 
lant shot  through  the  door  with  a  revolver,  the  ball 
striking  appellee  in  the  arm  near  the  shoulder  and, 
passing  through,  it  lodged  in  his  lung.  The  preponder- 
ance of  the  evidence  tends  to  show  that  before  that 
time  appellant  had  told  appellee  *  *  to  take  care  of  him 
if  he  did  anything  wrong,  if  he  broke  up  the  house. '* 
To  recover  damages  for  the  injuries  caused  to  his  per- 
son by  the  revolver  ball,  appellee  brought  this  suit  in 
trespass.  The  pleadings  are  unsatisfactory.  There 
are  two  counts  in  the  declaration.  The  first  count 
charges  that  appellant  assaulted  appellee  with  a  loaded 
pistol  and  shot  him.  The  second  count  is  a  hybrid  and 
charges  that  appellant  **with  force  and  arms  and  with- 
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out  right  or  provocation,  wantonly,  wilfully,  carelessly 
and  negligently''  assaulted  appellee  with  a  loaded 
pistol  and  shot  and  wounded  him.  Whether  it  was  the 
pleader's  intention  in  this  count  to  claim  for  negligence 
or  for  trespass,  we  venture  no  opinion.  Courts  have 
sometimes  used  the  expression  **  wanton  and  wilful 
negligence,"  but  we  cannot  conceive  how  one  can  be 
guilty  of  a  careless,  negligent,  wanton  and  wilful  as- 
sault. To  this  declaration  appellant  interposed  two 
pleas.  The  first  is  a  plea  of  not  guilty,  which  contro- 
verts the  truth  of  such  allegations  in  the  declaration  as 
the  plaintiff  is  bound  to  prove  and  no  more.  Chicago 
Title  and  Trust  Co.  v.  Core,  223  111.  58.  The  second  is 
a  plea  of  son  assault  demesne,  in  which  appellant  ad- 
mits the  trespass  in  the  declaration  mentioned  and  jus- 
tifies on  the  ground  that  if  he  had  not  conmiitted  the 
trespass  as  charged  in  the  declaration,  he  would  have 
been  '^beaten,  bruised  and  ill-treated"  by  appellee.  Ap- 
pellee joined  issue  on  these  pleas.  It  is  perhajw  fair  to 
say  that  since  these  pleadings  were  filed  there  has  been 
a  change  in  attorneys  for  both  parties. 

There  was  no  proof  offered  by  appellant  in  support 
of  his  plea  of  son  assaiUt  demesne,  but  on  the  contrary 
he  testified  explicitly  that  after  he  had  been  locked  in 
his  room  for  two  minutes,  and  after  he  had  repeatedly 
warned  appellee  to  go  away  out  of  danger,  because  he, 
appellant,  was  going  to  shoot  the  lock  to  pieces  and 
appellee  might  get  hurt,  and  after  everything  was  quiet 
on  the  other  side  of  the  door  and  appellant  thought 
appellee  had  gone  away,  appellant  shot  through  the 
door  for  the  purpose  of  shattering  the  lock.  Every 
syllable  of  this  testimony  expressly  negatives  the  aver- 
ment in  his  plea  that  he  shot  in  defense  of  his  person 
or  in  fear  of  being  bruised  and  beaten. 

Appellant's  plea  of  son  assault  demesne  being  ex- 
pressly disproved  by  his  own  testimony,  the  issues  were 
narrowed  down  to  those  formed  on  the  first  plea,  name- 
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ly :  whether  appellant  had  committed  the  trespass  com- 
plained of.  Whether  he  was  justified  in  committing  it 
is  no  longer  in  the  case.  The  ball  fired  from  the  pistol 
of  appellant  struck  and  injured  appellee.  The  evidence 
shows  that  when  the  shot  was  fired  by  appellant  he  was 
in  an  intoxicated  condition  and  was  angry  and  quarrel- 
some. He  had  just  been  forced  into  his  bedroom  and 
locked  in  by  appellee.  He  testifies  that  appellee  used 
considerable  force  and  much  vile  language  at  the  time, 
applying  to  appellant  offensive  and  opprobrious 
epithets  such  as  would  have  a  tendency  to  inflame  the 
passions  of  a  man,  particularly  if  he  were  intoxicated. 
It  was  dark  in  the  room  where  appellant  was  confined. 
He  was  just  inside  the  door  and  he  testified  he  placed 
his  hand  about  where  he  thought  the  lock  was  and  dis- 
charged the  pistol.  Just  where  the  ball  went  through 
the  door  the  proof  does  not  show.  Appellant  says  it 
was  a  little  above  the  lock,  and  the  physical  evidence 
shows  that  it  was  high  enough  to  strike  appellee,  who 
was  a  man  of  mature  years,  in  the  shoulder.  To  say  the 
least,  it  seems  incredible  that  a  man  in  a  dark  room,  in- 
tending to  shoot  a  lock  from  the  door,  should  not  in 
some  way  have  located  the  lock  before  firing  the  shot, 
or  that  he  could  have  expected  to  hit  the  lock  by  firing 
in  the  general  direction  of  where  he  thought  it  was.  It 
is  also  inconceivable  that  appellant  could  have  expected 
to  free  himself  from  the  room  by  breaking  the  lock  to 
the  door,  which  common  knowledge  and  observation 
would  indicate  instead  of  releasing  him  would  more 
than  likely  so  effectually  destroy  the  mechanism  of  the 
lock  as  to  prevent  it  from  being  operated  even  with  the 
key.  We  think  all  reasonable  minds  must  agree  that 
the  preponderance  of  the  evidence  fairly  tends  to  show 
that  in  firing  the  shot,  appellant  was  actuated  by  a 
spirit  of  malevolence  and  revenge  towards  appellee 
rather  than  by  any  hope  of  hitting  the  lock  in  the  dark 
and  thereby  releasing  himself,  and  that  the  jury  were 
warranted  by  the  evidence  in  finding  the  defendant 
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guilty,  notwithstanding  the  fact  that  he  testified  to  the 
exercise  by  him  of  the  most  solicitous  care  to  have  ap- 
pellee go  to  some  safe  place  where  he  would  not  be  in- 
jured when  appellant  should  fire  at  the  lock. 

The  contention  of  appellant  that  appellee  had  no 
right  to  recover,  because  he  was  himself  engaged  in 
the  committing  of  an  unlawful  act  at  the  time  he  was 
injured  is  without  foundation  on  the  facts  in  this  case. 
Aside  from  the  fact  that  the  evidence  tends  to  show  ap- 
pellant had  asked  appellee  to  take  care  of  him  if  he  was 
doing  anything  wrong,  or  was  breaking  up  the  house, 
it  was  no  more  unlawful  to  restrain  appellant  after  he 
had  tipped  over  the  table  and  broken  the  dishes,  either 
in  a  drunken  frenzy  or  in  a  condition  of  irresponsibilty, 
than  it  would  be  for  a  friend  of  an  intoxicated  person 
to  take  his  money  and  valuables  from  him  for  the  pur- 
pose of  preventing  the  same  from  being  squandered  or 
lost. 

Appellant  complains  of  the  rulings  of  the  court  on 
the  admission  of  evidence  that  appellant  was  drunk; 
that  the  injuries  were  permanent;  that  appellant  had 
requested  appellee  to  take  care  of  him ;  that  the  witness 
who  was  a  doctor  could  tell  from  objective  symptoms 
whether  there  was  an  inability  to  move  the  joint  injured 
by  the  ball;  that  the  X-Eay  plate  was  a  correct  like- 
ness of  what  it  purported  to  show ;  that  the  X-Ray  plate 
was  admitted  in  evidence  and  exhibited  to  the  jury ;  and 
that  an  X-Eay  expert  was  allowed  to  interpret  the  X- 
Ray  plate  taken  of  the  shoulder  and  part  of  the  chest 
of  appellee;  and  to  state  that  it  showed  a  metal  sub- 
stance in  the  chest  between  the  fourth  and  fifth  ribs, 
when  the  plate  did  not  show  such  substance.  Without 
going  over  these  several  objections  seriatim  and  at 
length  in  this  opinion,  an  examination  of  the  record  dis- 
closes no  error  in  the  rulings  of  the  court  in  the  re- 
spects complained  of,  but  does  disclose  that  such 
rulings  were  directly  in  accord  with  the  well  established 
rules  in  relation  to  the  admissibility  of  evidence.   As  to 
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the  last  objection  that  the  expert  was  allowed  to  state 
that  a  metal  object  was  shown  in  the  plate  when  no 
such  object  appears  there,  appellant  asks  this  conrt  to 
examine  the  plate  offered  in  evidence,  which  has  been 
certified  here  for  our  inspection.  This  we  have  done 
and  find  that  a  shadow  in  the  exact  form  of  the  side 
view  of  a  large  revolver  bullet  is  plainly  visible  in  the 
locality  testified  to  by  the  expert. 

Instruction  No.  7  given  at  the  instance  of  appellee 
and  objected  to  by  appellant  is  substantially  correct, 
as  is  held  in  Harrison  v.  Ely,  120  111.  83,  and  Chicaga 
Traction  Co.  v.  Mahoney,  230  111.  562,  and  cases  there 
cited. 

Appellee's  instruction  No.  8  is  criticised  because  it 
had  a  tendency  to  minimize  the  disorderly  conduct  of 
appellee  and  because  it  limits  the  defense  of  self-de- 
fense to  cases  of  actual  danger  and  necessary  self- 
defense.  This  instruction  is  faulty,  and  the  giving  of 
it  would  likely  require  a  reversal  of  the  judgment,  if 
the  claim  that  appellant  acted  in  self-defense  had  not 
been  expressly  repudiated  by  appellant's  own  testi- 
mony, but  as  it  has  been  so  repudiated,  this  instruction 
could  have  done  him  no  hp-rm. 

Appellee's  instruction  No.  9  applies  to  the  law  of  self- 
defense,  and  while  it  is  erroneous,  no  possible  harm 
could  have  resulted  from  its  being  given  for  the  reason 
above  stated  in  reference  to  instruction  number  eight. 
Appellee's  instruction  No.  10  is  substantially  correct, 
and  even  if  not  technically  so,  it  is,  like  instructions 
eight  and  nine,  in  relation  to  the  doctrine  of  self-de- 
fense which  is  not  now  in  this  case. 

Appellant 's  refused  instruction  No.  1  was  predicated 
on  a  finding  by  the  jury  that  appellee  had  voluntarily 
engaged  in  a  fight  with  appellant.  There  is  no  evidence 
in  the  record  that  appellee  engaged  in  a  fight  with 
appellant.  There  was  no  evidence  of  a  fight  with  any 
one.  True,  appellee  took  hold  of  appellant  and  pushed 
him  along,  stumbling  as  he  went,  and  apparently  into.sii 


500  Appellate  Cotjbts  of  Illinois. 

Pley  V.  Layette,  167  111.  App.  494. 

cated,  into  his  room  and  locked  him  in,  but  appellant 
-did  not  resist  and  there  was  no  fight. 

Appellant's  refused  instruction  No.  2  is  included  in 
all  essential  particulars  in  his  given  instruction  No.  2. 
Appellant's  refused  instructions  Nos.  3,  5,  9  and  14  had 
reference  to  the  doctrine  of  self-defense  and  for  the 
reasons  already  stated  had  no  place  in  this  case.  Ap- 
pellant's refused  instructions  Nos.  6,  8  and  19  announce 
the  rule  to  be  that  appellee  must  prove  his  case  beyond 
a  reasonable  doubt.  That  is  not  a  correct  statement  of 
the  law  in  this  case.  The  pleadings  do  not  specifically 
charge  a  criminal  offense  and  the  rule  is  not  applicable. 
Miller  v.  Balthasser,  78  111.  302 ;  Woods  v.  Dailey,  211 
111.  495 ;  People  v.  Sullivan,  218  111.  419 ;  McInturflE  v. 
Ins.  Co.,  248  111.  92. 

Appellant  in  his  refused  instruction  No.  7  has  under- 
taken to  lay  down  the  rule  as  to  the  right  of  a  person 
who  is  being  unlawfully  restrained  of  his  liberty  to  de- 
fend himself  against  being  so  restrained,  and  the  in- 
struction closes  with  the  words,  **if  you  further  find 
from  the  evidence  that  the  plaintijff,  John  Pley,  was  in- 
jured by  the  defendant  at  the  time  when  the  plaintiff, 
John  Pley,  was  engaged  in  Qommitting  the  offense  of 
false  imprisonment  against  the  defendant  and  while  the 
defendant  was  defending  himself  against  the  said  of- 
fense or  its  further  continuation,  then  you  should  find 
the  defendant,  Harry  C.  Lavette,  not  guilty. ' '  The  plea 
of  son  assault  demesne  filed  in  this  case  attempts  to 
justify  the  trespass  charged  (and  admitted  by  the  plea) 
on  the  ground  of  self  defense  against  impending  phy- 
sical injury  or,  following  the  language  of  the  plea,  ^^*  * 
that  plaintiff  just  before  said  time  •  *  *  with  force 
and  arms  *  *  *  made  an  assault  upon  the  defendant 
and  would  have  beaten,  bruised  and  ill-treated  him  if 
lie  had  not  immediately  defended  himself  against  the 
plaintiff  *  *  *."  There  is  nothing  in  the  plea  under- 
taking to  justify  appellant  for  attempting  to  release 
himself  from  a  false  imprisonment.    Neither  is  there 


Chicago — First  District — Fbhrtjary,  1912.     501 

Pley  V.  Lavette,  167  111.  App.  494. 

anything  in  the  evidence  tending  to  support  such  a  de- 
fense  even  if  it  had  been  properly  pleaded.  Appellant 
testified  he  had  been  locked  in  the  room  for  two  min- 
utes and  he  supposed  appellee  had  gone  away  out  of 
danger,  as  he  had  been  requested  by  appellant  to  do, 
before  he,  appellant,  discharged  the  pistol,  thereby 
plainly  negativing  the  supposed  facts  on  which  the  in- 
struction was  based,  namely :  that  appellee  was  engaged 
in  committing  the  ojffense  of  false  imprisonment  and 
appellant  was  defending  himself  against  such  offense. 
A  party  is  only  entitled  to  instructions  on  his  theory  of 
the  case,  if  such  theory  is  disclosed  by  the  pleadings 
and  is  supported  by  evidence.  The  theory  on  which 
this  instruction  was  based  is  not  disclosed  by  the  plead- 
ings and  is  expressly  disproved  by  the  testimony  of 
appellant  himself.  There  was  no  error  in  the  court's 
rulings  on  the  giving  and  refusing  of  instructions. 

The  peremptory  instruction  asked  by  defendant  was 
properly  refused.  There  was  evidence  in  the  record 
fairly  tending  to  support  all  the  material  averments  in 
the  declaration.  Under  that  state  of  proof  it  is  im- 
proper to  direct  a  verdict  for  the  defendant.  Libby, 
McNeill  &  Libby  v.  Cook,  222  111.  206.  That  counsel 
for  appellant  and  the  trial  court  considered  there  was 
evidence  in  the  record  not  only  sufficient  to  warrant  the 
jury  in  finding  appellant  guilty,  but  conclusive  on  that 
point,  if  appellant's  affirmative  defense  was  not  con- 
sidered, is  shown  by  the  fact  that  counsel  for  appellant, 
at  the  close  of  all  the  evidence  and  before  the  final 
peremptory  instruction  was  asked,  moved  the  court  to 
award  him  the  opening  and  closing  argument  to  the 
jury,  and  by  the  fact  that  the  court  accorded  him  that 
right.  Upon  no  other  theory  than  that  the  trespass  was 
either  admitted  by  the  pleadings  or  conclusively  proven 
by  undisputed  evidence  could  appellant  have  been  en- 
titled to  the  opening  and  closing  arguments.  In  either 
event  the  peremptory  instruction  was  properly  refused. 

There  was  nothing  in  the  remarks  of  the  court  that 
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<;ould  have  prejudiced  the  rights  of  appellant.  It  is 
only  where  an  unguarded  remark  of  the  court  in  the 
presence  of  the  jury  upon  a  matter  of  fact  that  is  for 
the  determination  of  tEe  jury,  is  calculated  to  prejudice 
the  rights  of  the  defeated  party,  that  it  is  ground  for 
reversal.  St.  L.  S.  W.  Ry.  Co.  v.  Elgin  Condensed  Milk 
Co.,  175  111.  557.  Even  an  improper  remark  by  the 
<50urt  will  not  be  sufficient  to  reverse  a  case  where  it  is 
apparent  the  verdict  could  not  have  been  different  than 
the  one  rendered.  Highley  v.  Metzger,  187  HI.  237.  On 
the  facts  in  this  case  we  are  unable  to  see  how  any 
fair-minded  jury  could  have  rendered  a  different  ver- 
dict than  the  one  they  rendered  here. 

The  verdict  and  judgment  was  for  appellee  for  $2,- 
000.  Appellant  insists  this  is  excessive.  The  testimony 
fairly  tends  to  show  that  the  ball  shot  from  the  re- 
volver of  appellant  penetrated  the  right  arm  of  ap- 
pellee about  an  inch  below  the  shoulder  joint,  passed 
through  the  arm,  shattered  the  bone,  passed  into  the 
body  and  lodged  in  the  right  lung,  where  it  now  re- 
mains ;  that  appellee  was  in  the  hospital  several  weeks 
in  a  serious  condition;  that  the  use  of  his  arm  is  im- 
paired ;  that  he  cannot  do  hard  manual  labor ;  that  his 
earning  capacity  is  impaired ;  that  he  suffers  pain  when 
the  weather  changes;  and  that  his  injuries  are  per- 
manent. We  think  the  verdict  was  not  excessive,  even 
on  the  basis  of  compensation.  Besides  that,  we  think 
the  preponderance  of  the  evidence  fairly  tends  to  show 
a  state  of  facts  upon  which  the  jury  might  well  have  in- 
cluded in  their  verdict  a  very  substantial  amount  by 
way  of  vindictive  damages  in  addition  to  what  they 
allowed  as  compensation. 

A  careful  scrutiny  of  this  record  discloses  no  rever- 
sible error.    The  judgment  is,  therefore,  affirmed. 

Judgment  affirmed. 
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Clara  H.  Woodward,  Appellee,  v.  James  Donovan,  Appel- 
lant. 

Gen.  No.  16,086. 

1.  Evidence — when  right  to  recover  upon  written  instrument  prima 
facie  established.  Where  there  is  no  issue  made  by  the  pleadings  as  to 
the  validity  or  bona  fides  of  the  instrument  sued  on  or  the  considera- 
tion on  which  it  is  based  or  the  right  of  the  party  to  sue,  the  intro- 
duction in  evidence  of  such  instrument,  regular  on  it  face,  shows 
prima  facie  the  right  of  the  party  suing  thereon  to  recover. 

2.  Evidence — what  proof  of  title  to  written  instrument.  The  mere 
possepsion  of  a  promissory  note  or  bond  is  prima  facie  evidence  of  the 
legal  title  to  the  instrifment  and  the  right  of  the  one  in  possession  to 
sue  thereon,  and  in  the  cape  of  an  instrument  of  that  character  made 
payable  to  some  person  other  than  the  one  in  possession  the  presumption 
arising  from  possession  is  that  the  one  in  possession  may  sue  thereon 
in  the  name  of  the  person  to  whom  it  is  made  payable. 

3.  Principal  and  agent — presumption  of  authority  of  attorney.  An 
attorney  of  record  who  has  pospession  of  a  promissory  note  and  who 
brings  suit  thereon  is  presumed  to  have  authority  from  the  payee  of 
the  note  to  conduct  such  suit.   . 

4.  Presumptions — as  to  existence  of  plaintiff  or  complainant.  The 
presumption  of  the  authority  of  an  attorney  to  act  for  a  party  in  bring- 
ing a  suit  in  the  name  of  such  party  necessarily  carries  with  it  the  pre- 
sumption of  the  existence  of  such  party. 

5.  Presumptions — as  to  performance  of  official  duties.  In  the  ab- 
sence of  proof  to  the  contrary  it  is  presumed  that  a  public  officer  has 
done  his  duty. 

6.  Chattel  mortgages — when  prima  facie  valid.  If  a  chattel  mort- 
gage provides  for  the  retention  of  the  mortgaged  property  by  the  mort- 
gagor and  it  is  made,  acknowledged  and  recorded  as  provided  by  stat- 
ute, it  is  prima  facie  valid  as  to  the  creditors  of  the  mortgagor,  and 
proof  of  the  bona  fides  of  the  transaction  is  not  necessary  in  the  first 
instance. 

7.  Chattel  mortgages — when  acknowledgment  sufficient.  The  ac- 
knowledgment of  a  chattel  mortgage  before  a  duly  qualified  deputy  clerk 
of  the  municipal  court  who  signs  the  name  of  the  clerk  of  such  court 
and  attaches  the  seal  of  such  court  to  a  proper  certificate  is  a  sufficient 
compliance  with  the  statute,  even  though  he  does  not  affix  his  own 
name  as  deputy  to  the  certificate  after  the  name  of  his  principal. 

8.  Chattel  mortgages — what  does  not  affect  s^tfficiency  of  acknowl- 
edgment.   In  the  absence  of  proof  that  no  memorandum  by  the  deputy 
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taking  an  acknowledgment  of  a  chattel  mortgage  was  made  as  re- 
quired by  statute  the  presumption  will  prevail  that  a  proper  memo- 
randum was  made. 

9.  Chattel  mortgages — effect  of  failure  of  cleric  to  make  memoran- 
dum. Even  if  the  clerk  of  the  municipal  court  fails  in  his  duty  to  make 
a  memorandum  required  by  statute  the  rights  of  the  mortgagor  who  had 
no  control  over  the  clerk  cannot  be  prejudiced  by  such  failure  if  the 
mortgage  is  in  proper  form  and  is  recorded. 

10.  Chattel  mortgages — when  lien  superior  to  that  of  distress  war- 
rant. If  a  chattel  mortgagee  has  not  exercised  his  election  to  foreeloee 
upon  default  in  payment  of  one  of  several  instalments  his  lien  is  not 
lost  if  the  last  instalment  has  not  matured  when  a  distress  warrant  is 
levied  upon  the  property  remaining  in  the  possession  of  the  mortgagor 
pursuant  to  the  terms  of  the  mortgage. 

11.  Chattel  mortgages — when  finding  that  property  mortgaged  was 
not  household  property,  not  disturbed.  If  the  finding  of  the  master  con- 
firmed by  the  court  to  the  effect  that  the  property  covered  by  the  mort- 
gage was  not  household  property  is  not  manifestly  against  the  weight 
of  the  evidence  it  will  not  be  disturbed  on  appeal. 

12.  Municipal  Court — how  acts  of  deputy  cleric  to  he  performed. 
When  any  act  is  performed  by  a  deputy  the  authority  to  do  which  he  has 
solely  by  reason  of  the  fact  that  he  is  such  deputy,  the  act  may  always 
be  done  and  usually  must  be  done  in  the  name  of  his  principal,  and 
where  the  act  done  is  the  signing  of  some  instrument  and  the  deputy 
signs  the  name  of  his  prin<:ipal  the  act  is  the  act  of  the  principal  and 
binds  him  and  all  the  parties  concerned  as  fully  as  if  it  had  been  signed 
by  the  principal,  even  though  the  name  of  the  deputy  actually  signing 
it  is  not  added. 

13.  Decrees — when  newly  discovered  evidence  not  ground  for  setting 
aside.  If  the  alleged  newly  discovered  evidence  is  cumulative  in  char- 
acter and  not  of  a  controlling  effect,  it  will  not  justify  the  setting  aside 
of  the  decree  rendered. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  p.  W.  Gallagher,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  Febru- 
ary 14,  1912. 

W.  D.  Black,  for  appellant;  C.  D.  F.  Smith,  of 
counsel. 

Clark  &  Clabk,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 
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On  April  27, 1908,  appellant,  claiming  that  one  Nellie 
D.  Driver,  otherwise  called  Nellie  D.  Smith,  owed  him 
$3,500  for  rent  past  due  for  premises  owned  by  him 
and  occupied  by  her,  known  as  No.  101  Cass  street  in 
/the  city  of  Chicago,  issued  his  distress  warrant  and 
took  possession  under  it  of  a  large  amount  of  personal 
property  belonging  to  her. 

On  July  31,  1908,  appellee  filed  her  bill  in  chancery 
in  the  Circuit  Court  against  Nellie  D.  Smith,  the  Amer- 
ican Trust  and  Savings  Bank,  trustee  of  Nellie  D. 
Smith,  and  appellant,  wherein  she  alleges  that  Nellie  D. 
Smith,  then  Nellie  D.  Driver,  on  October  15, 1907,  being 
indebted  to  appellee  for  money  that  day  loaned  to  her 
in  the  sum  of  $1,800,  executed  and  delivered  to  appellee 
her  promissory  note  for  that  amount,  payable  in  install- 
ments of  various  amounts  and  due  respectively  on  the 
15th  day  of  the  months  of  November  and  December, 
1907,  and  January,  February,  March,  April,  May,  June 
and  July,  1908,  and  on  the  same  day  made,  executed, 
acknowledged  and  delivered  to  appellee  a  chattel  mort- 
gage on  the  property  therein  described  to  secure  the 
payment  of  the  note ;  that  appellee  was  the  legal  owner 
and  holder  of  that  note;  that  the  mortgagor  was  in 
default  in  all  the  payments  except  the  first  two,  which 
had  been  paid ;  that  appellant  had  seized  the  property 
described  in  the  mortgage  and  was  then  in  possession 
of  the  same  under  some  claim  of  right ;  that  whatever 
that  claim  of  right  was  it  was  subordinate  to  the  rights 
of  appellee  under  the  mortgage.  The  prayer  of  the  bill 
asks  that  the  mortgage  be  foreclosed  and  the  property 
sold  to  satisfy  the  balance  due  on  the  note. 

Appellant  answered  this  bill  setting  up  his  interest 
in  the  property  by  virtue  of  his  relation  to  Nellie  D. 
Driver  as  her  landlord ;  setting  up  the  lease  and  the  in- 
debtedness accrued  and  due  him  thereunder  for  rent; 
setting  up  his  distress  proceedings  and  denying  the 
rights  of  complainant  under  the  mortgage  as  against 
him.    The  other  defendants  also  answered  the  bill,  but 
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there  is  nothing  in  their  answers  material  to  the  issues 
presented  here.  The  cause  was  referred  to  a  master  in 
chancery  to  take  the  evidence  and  report  his  conclu- 
sions. The  master  found  the  issues  for  complainant 
and  that  she  was  entitled  to  a  foreclosure  of  her  mort- 
gage and  to  have  the  property  sold  and  the  mortgage 
debt  paid  out  of  the  proceeds  of  such  sale.  From  this 
decree  James  Donovan  alone  appealed. 

Appellant  claims  the  decree  was  not  warranted,  be- 
cause there  is  no  evidence  that  the  complainant  was  a 
real  person  then  in  existence;  because  there  was  no 
evidence  outside  of  the  note  and  mortgage  that  at  the 
time  the  same  were  given  Nellie  D.  Driver  was  indebt- 
ed to  complainant,  or  that  the  same  were  bona  fide;  be- 
cause the  mortgage  was  not  acknowledged  before  the 
clerk  of  the  Municipal  Court  as  it  purports  to  have 
been ;  because  the  mortgage  was  acknowledged  before  a 
deputy  clerk  of  the  Municipal  Court,  and  such  deputy 
did  not  certify  to  that  fact  under  his  own  name  and  his 
own  seal,  but  did  sign  the  name  of  the  clerk  of  the  Mu- 
nicipal Court  and  did  attach  the  seal  of  that  court ;  be- 
cause there  is  no  evidence  that  the  officer  who  took  the 
acknowledgment  entered  in  his  docket  or  book  kept  for 
that  purpose  the  memorandum  required  by  statute ;  be- 
cause the  evidence  shows  that  when  the  note  and  mort- 
gage were  executed,  Nellie  D.  Driver  was  a  married 
woman;  that  the  goods  mortgaged  were  household 
goods  then  in  use  as  such  in  their  dwelling  which  was 
rented  by  her  from  appellant ;  that  she  was  in  arrears 
$3,500  in  her  rent ;  that  appellant  had  taken  possession 
of  the  mortgaged  property  under  a  distress  warrant 
for  the  purpose  of  collecting  the  rents  due;  and  be- 
cause, if  the  mortgage  was  valid,  the  mortgagee  had 
waived  her  right  to  foreclose  the  same  as  against  appel- 
lant by  failing  to  take  possession  of  the  same  upon  de- 
fault being  made  in  the  payment  of  the  installment  due 
January  15, 1908. 

In  a  suit  in  chancery  to  foreclose  a  mortgage  or  in 
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a  suit  at  law  on  a  promissory  note,  where  there  is 
no  issue  made  by  the  pleadings,  as  to  the  validity  or 
bona  fides  of  the  instrument  or  the  consideration  on 
which  it  is  based  or  the  right  of  the  party  to  sue,  the 
introduction  in  evidence  of  the  instruments  or  instru- 
ment sued  on,  regular  on  the  face,  shows  prima  facie 
the  right  of  the  party  suing  thereon  to  recover.  Brown 
V.  McKay,  151  III.  315 ;  Boudinot  v.  Winter,  190  111.  394 ; 
Mantonya  v.  Martin  Emerich  Outfitting  Co.,  69  111. 
App.  62. 

The  mere  possession  of  a  promissory  note  or  bond  is 
prima  facie  evidence  of  the  legal  title  to  the  instrument 
and  of  the  right  of  the  one  in  possession  to  sue  thereon, 
and  in  the  case  of  an  instrument  of  that  character  made 
payable  to  some  person  other  than  the  one  in  posses- 
sion, the  presumption  arising  from  possession  is  that 
the  one  in  possession  may  sue  thereon  in  the  name  of 
the  person  to  whom  it  is  made  payable.  Eansom  v. 
Jones,  1  Scam.  (111.)  291 ;  Martin  v.  Martin,  174  111.  371 ; 
Curtiss  V.  Martin,  20  111.  557. 

An  attorney  of  record  who  has  possession  of  a  prom- 
issory note  and  who  brings  suit  thereon  is  presumed  to 
have  authority  from  the  payee  of  the  note  to  conduct 
such  suit.  Harris  v.  Galbraith,  43  111.  309 ;  Williams  v. 
Butler,  35  111.  544;  Eansom  v.  Jones,  1  Scam.  (111.)  291. 

The  fact  that  an  attorney  at  law  prepares  a  bill  in 
chancery  in  a  party ^s  name  and  signs  the  party's  name 
and  his  own  name  to  it  is  unmistakable  evidence  of  the 
relation  of  client  and  attorney.  Burnham  v.  Roberts, 
70  111.  19.  The  presumption  of  the  authority  of  an  at- 
torney to  act  for  a  party  in  bringing  a  suit  in  the  name 
of  such  party  necessarily  carries  with  it  the  presump- 
tion of  the  existence  of  such  party.  The  note  and  mort- 
gage were  in  the  possession  of  the  solicitor  for  com- 
plainant who  filed  the  bill.  They  were  regular  on  their 
face  and  were  offered  and  introduced  in  evidence  by 
him.  Under  the  issues  in  this  case  the  introduction  of 
them  in  evidence  made  a  prima  facie  case  for  appellee. 
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Cases  from  New  York  and  Nebraska  have  been  cited 
in  support  of  the  contention  that  appellant  was  bound 
to  prove  in  thefirst  instance  the  bona  fides  of  the  trans- 
action. These  authorities  are  not  in  point  here.  The 
statutes  under  which  these  decisions  were  made  pro- 
vide, in  substance,  that  mortgages  of  personal  prop- 
erty, when  the  possession  of  the  property  remains  with 
the  mortgagor,  shall  be  presumed  to  be  fraudulent 
and  void  as  against  creditors  of  the  mortgagor  unless 
such  possession  is  provided  for  by  the  terms  of  the 
mortgage.  Such  presumption,  however,  may  be  re- 
butted by  proof  that  the  transaction  was  bona  fide 
and  without  intent  to  defraud  creditors.  Under  our 
statute  such  mortgages  under  the  same  conditions  are 
absolutely  void  as  against  creditors  of  the  mortgagor. 

The  New  York  and  Nebraska  cases  cited  hold  that 
under  the  provisions  of  the  statutes  of  those  states, 
upon  the  foreclosure  of  such  a  mortgage,  it  is  neces- 
sary in  order  to  overcome  the  presumption  of  in- 
validity arising  from  the  retention  by  the  mortgagor 
of  the  possession  of  the  mortgaged  property,  when  the 
mortgage  did  not  provide  for  his  so  retaining  posses- 
sion, that  proof  of  the  bona  fides  of  the  transaction 
be  made,  and  that  upon  such  proof  being  made  the 
presumption  of  invalidity  is  overcome  and  the  rights 
of  the  mortgagee  are  paramount  to  those  of  a  creditor 
of  the  mortgagor. 

Under  our  statute  the  question  of  the  validity  of  the 
mortgage  as  against  the  rights  of  a  creditor  of  the 
mortgagor,  when  the  possession  of  the  mortgaged 
property  remains  with  the  mortgagor,  depends  on 
whether  the  mortgage  contains  a  provision  that  he  may 
retain  possession  of  such  property.  If  the  mortgage 
does  not  contain  such  a  provision,  it  is  void  as  to  such 
creditors  and  no  amount  of  evidence  of  the  bona  fides 
of  the  transaction  will  alter  the  situation. 

While  in  the  case  at  bar  the  mortgagor  retained  the 
possession  of  the  mortgaged  property,  it  was  express- 
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ly  provided  in  the  mortgage  that  she  might  do  so,  and 
if  she  retained  the  possession  of  it  only  so  long  as  by 
the  terms  of  the  mortgage  it  was  stipulated  she  might, 
t^e  mortgage  was  prima  facie  valid  as  to  the  creditors 
of  the  mortgagor  and  proof  of  the  bona  fides  of  the 
transaction  was  unnecessary  in  the  first  instance. 

The  mortgage  on  its  face  appears  to  have  been 
acknowledged  before  Homer  K.  Galpin,  Clerk  of  the 
Municipal  Court  of  Chicago.  It  is  conceded  by  appel- 
lant that  Homer  K.  Galpin  was  at  the  time  the  mort- 
gage was  acknowledged  clerk  of  that  court,  and  that 
as  clerk  of  that  court  he  was  qualified  to  take  and 
certify  to  the  acknowledgment  of  the  mortgage.  The 
undisputed  evidence  introduced  by  appellant  shows 
that  the  acknowledgment  was  in  fact  taken  by  one 
Frank  T.  Duffy,  who  was  then  a  deputy  clerk  of  the 
Municipal  Court  of  Chicago  under  Homer  K.  Galpin, 
and  that  Duffy  signed  the  name  of  Galpin  to  the  cer- 
tificate of  acfaiowledgment.  Duffy  also  attached  the 
seal  of  that  court  to  the  certificate,  but  did  not  aflfe 
his  own  name  as  deputy  to  the  certificate  after  the 
name  of  his  principal. 

It  is  not  claimed  that  there  is  anything  wrong  in 
the  form  of  the  certificate  or  that  if  it  had  been  signed 
by  Galpin  himself  it  would  not  have  been  in  compliance 
with  the  requirements  of  the  statute,  but  it  is  con- 
tended that  in  order  to  constitute  a  valid  acknowledg- 
ment the  mortgagor  must  appear  in  person  before  an 
officer  authorized  to  take  the  acknowledgment,  and 
that  the  certificate  of  acknowledgment  must  be  under 
the  personal  hand  and  seal  of  the  oflScer  taking  the 
acknowledgment;  that  such  acknowledgment  cannot 
be  taken  by  a  deputy  clerk  and  the  certificate  signed 
by  the  deputy  in  the  name  of  the  principal.  The  act 
of  a  deputy  officer  in  the  name  of  his  principal,  within 
the  scope  of  his  authority,  is  the  act  of  the  principal 
and  is  as  binding  on  the  principal  and  on  third  per- 
sons, as  if  performed  by  the  principal  personally.    It 
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is  the  act  of  the  principal  and  not  the  agent.  Hope  v» 
Sawyer,  14  111.  253 ;  Abrams  v.  Ervin,  9  la.  87.  In  the 
Hope  case  the  facts  were  that  a  deed  was  acknowl* 
edged  before  a  deputy  clerk  of  a  court  and  the  certifi- 
cate was  signed  by  the  deputy  in  the  name  of  the 
principal  and  the  seal  of  the  court  was  attached.  The 
contention  was  there  made,  as  it  is  here,  that  the  ac- 
knowledgment should  have  been  made  before,  and  the 
certificate  signed  by,  the  clerk  in  person.  The  court 
held  the  acknowledgment  and  certificate  good,  saying, 
**The  certificate  in  question  was  none  the  less  the  act 
of  the  clerk,  because  made  by  his  authorized  deputy." 
In  the  Abrams  case  an  acknowledgment  of  the  deed 
was  taken  by  a  deputy  clerk  of  the  District  Court.  It 
was  contended  that  the  taking  of  the  acknowledgment 
was  not  one  of  the  duties  of  the  clerk  of  the  District 
Court ;  that  it  was  not  a  ministerial  but  a  qiuisi  jttdicidl 
act  which  could  only  be  performed  by  the  clerk  in  per- 
son. On  these  questions  the  court  said,  '*  Where  the 
duties  of  a  public  officer  are  of  a  ministerial  character, 
they  may  be  discharged  by  deputy.  Duties  of  a  judicial 
character  can  not  be  so  discharged.  The  clerk  is  a 
ministerial  officer.  When  the  law  gives  him  the  power 
to  appoint  a  deputy,  such  deputy,  when  created,  may 
do  any  act  that  the  principal  might  do.  He  can  not 
have  less  power  than  his  principal.  He  has  the  right 
to  subscribe  the  name  of  his  principal ;  and  the  act  of 
the  deputy  in  the  name  of  the  principal,  within  the 
scope  of  his  authority,  is  the  act  of  his  principal.'* 

When  any  act  is  performed  by  a  deputy,  the  au- 
thority to  do  which  he  has  solely  by  reason  of  the  fact 
that  he  is  such  deputy,  the  act  may  always  be  done  and 
usually  must  be  done  in  the  name  of  his  principal ;  and 
where  the  act  done  is  the  signing  of  some  instrument 
and  the  deputy  signs  the  name  of  his  principal  the  act 
is  the  act  of  the  principal,  and  binds  him  and  all  the 
parties  concerned  as  fully  as  if  it  had  been  signed  by 
the  principal,  even  though   the  name   of  the  deputy 
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actually  signing  it  is  not  added.  In  the  case  of  Talbott 
V.  Hooser,  12  Bush.  (Ky.),  408,  a  deputy  clerk  of  the 
county  court  took  an  acknowledgment  of  a  deed  in  the 
name  of  his  principal  and  signed  his  principal's  name 
to  the  certificate  and  omitted  to  sign  his  own  name  as 
deputy  to  it.  It  was  claimed  the  acknowledgment  was 
a  nullity  because  the  principal  neither  took  the  acknowl-> 
edgment  nor  signed  the  certificate  and  because  the 
deputy  who  in  fact  took  the  acknowledgment  and 
signed  the  certificate  did  not  sign  his  own  name  to  the . 
certificate,  and  the  certificate  did  not  purport  to  have 
been  made  by  the  deputy.  In  disposing  of  these  ques- 
tions the  court  on  page  414,  says, 

'  *  Whatever  oflScial  act  is  done  by  a  deputy  should  be 
done  in  the  name  of  his  principal,  and  not  in  the  name 
of  the  deputy.  The  authority  given  by  law  to  a  min- 
isterial officer  is  given  to  the  incumbent  of  the  office. 
Authority  is  not  given  to  the  deputy,  but  to  the  prin- 
cipal, and  is  exercised  by  the  principal,  either  by  him- 
self or  his  deputy,  so  that  whether  the  deed  was  ac- 
knowledged before  B.  M.  Harrison  in  proper  person 
or  before  R.  E.  Harrison  it  was,  in  contemplation  of 
law,  acknowledged  before  the  former  in  his  official  ca- 
pacity ;  and  it  was  not  only  lawful,  but  entirely  proper 
that  the  body  of  the  certificate  should  read  precisely 
as  if  the  clerk  in  proper  person  had  taken  and  certified 
the  acknowledgment,  the  only  irregularity  being  that 
the  deputy  omitted,  after  signing  his  principal's  name, 
to  add  *By  R.  E.  Harrison,  D.  C 

'  *  The  certificate  being  regular  and  valid  on  its  face, 
Mrs.  Talbott  sought  to  avoid  it  by  proving  that  it  was 
not  in  fact  signed  by  the  principal  clerk,  and  in  doing 
so  she  proved  that  it  was  written  and  the  clerk's  name 
signed  by  R.  E.  Harrison,  and  he  being  a  deputy  au- 
thorized by  law  to  sign  his  principal's  name,  the  evi- 
dence offered  to  show  the  certificate  illegal,  because  B. 
M.  Harrison  did  not  affix  his  signature  to  it,  shows  it 
to  be  valid,  because  his  name  was  signed  by  an  au- 

The  statute  of  this  state,  chapter  95,  sees.  2  and 
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3,  relating  to  the  acknowledgment  of  chattel  mort- 
gages, provides  in  part, 

*  *  •  *  •  *  •  in  counties  having  a  population  of  more 
than  200,000  such  instrument,  if  the  mortgagor  is  a 
resident  of  the  State  at  the  time  of  making  the  ac- 
knowledgment, shall  be  acknowledged  before  a  jus- 
tice  of  the  peace  of  the  town  or  precinct  where  the 
mortgagor  resides,  or  if  there  be  no  justice  of  the 
peace  in  such  town  or  precinct  such  instrument  shall 
be  acknowledged  before  the  clerk  or  any  deputy  clerk 
of  the  Municipal  Court  in  the  district  in  which  the 
mortgagor  resides,  or  if  there  be  no  such  clerk  or 
deputy  before  the  County  judge  of  the  county  in  which 
the  mortgagor  resides.  The  certificate  of  acknowl- 
edgment may  be  in  the  following  form:  This  (name 
of  instrument)  was  acknowledged  before  me  by  (name 
of  grantor)  (when  the  acknowledgment  is  made  of  a 
resident  insert  the  words  "and  entered  by  me'')  this 

day  of 19 Witness  my  hand 

and  seal.    (Name  of  officer). 

SEAL.  

**3.  (Acknowledgment  Docketed.)  If  the  ac- 
knowledgment is  by  a  resident  of  this  State  the  justice 
of  peace,  clerk  or  deputy  clerk  of  the  Municipal  Court, 
or  county  judge,  shall  enter  in  his  docket  or  in  some 
book  kept  for  that  purpose  a  memorandum  thereof 
substantially  as  follows: 

A.  B.  (name  of  mortgagor)  to  C.  D.  (name  of  mort- 
gagee) ;  mortgage  of  (here  insert  description  of  the 
property  as  in  the  mortgage.) 

Acknowledged  this day  of 19. . . .  '* 

Appellant  insists  the  foregoing  statute  in  so  far  as 
it  authorizes  deputy  clerks  of  the  Municipal  Court  to 
take  and  certify  acknowledgments  of  chattel  mort- 
gages invests  them  with  a  power  which  they  must  exer- 
cise in  their  own  official  capacity  as  deputies,  but  in- 
dependent of  their  principal;  that  the  signature  and 
seal  to  the  certificate  must  be  the  personal  signature 
and  seal  of  the  deputy  and  that  the  deputy  must  enter 
the  memorandum  mentioned  in  sec.  3,  E.  S.  above 
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quoted,  in  the  deputies'  docket  or  some  book  kept  by 
such  deputy  for  that  purpose,  as  distinguished  from 
the  docket  or  book  kept  by  the  principal  for  such  pur- 
pose. No  such  construction  has  ever  been  placed  on 
that  statute  by  any  of  the  courts  of  this  State  so  far 
as  we  are  advised,  nor  do  we  think  it  is  susceptible  of 
such  construction.  A  deputy  clerk  of  the  municipal 
court  owes  his  official  existence  to  his  principal  and 
has  no  official  existence  independent  of  his  principal. 
He  derives  all  his  powers  through  his  principal  and 
has  only  such  powers  as  his  principal  has.  His  offi- 
cial acts  are  the  acts  of  his  principal.  No  such  thing 
has  ever  been  known  to  the  law  as  a  deputy  clerk's 
docket  or  a  deputy  clerk's  seal,  and  there  is  nothing 
in  the  provisions  of  the  statute  quoted  to  indicate  an, 
intention  on  the  part  of  the  legislature  to  make  the 
act  of  a  deputy  clerk  of  the  Municipal  Court  in  ac- 
knowledging chattel  mortgages  an  independent  act  of 
the  deputy,  or  other  than  the  act  of  the  principal.  So 
far  as  anything  appears  in  the  record  in  this  case,  the 
mortgage  was  properly  acknowledged. 

It  is  next  urged  that  there  is  no  proof  whatever  that 
the  memorandum  required  by  section  3,  E.  S.  hereto- 
fore quoted,  was  made.  Neither  is  there  any  proof  in 
the  record  that  it  was  not  made.  In  the  absence  of 
proof  to  the  contrary  the  presumption  is  that  a  public 
officer  has  done  his  duty.    Hogue  v.  Corbit,  156  111.  540. 

In  the  absence  of  proof  to  the  contrary  it  is  pre- 
sumed that  a  public  officer  who  has  taken  an  acknowl- 
edgment of  a  chattel  mortgage  has  done  his  duty  and 
has  made  the  memorandum  required  by  law  in  his 
docket  or  book  kept  for  that  purpose.  Harlow  v. 
Birger,  30  111.  425;  Calumet  Paper  Co.  v.  Knight  & 
Leonard,  43  111.  App.  566. 

Even  if  the  clerk  had  failed  in  his  duty  in  this  re-  • 
gard,  the  rights  of  the  mortgagee  who  had  no  control 
over  the  clerk  could  not  be  prejudiced  by  such  failure, 
if  the  mortgage  is  in  proper  form  and  is  recorded. 

Vol.  CLXVII  83 
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Pease  v.  Fish  Furniture  Co.,  176  111.  220.  There  is 
no  claim  in  this  case  that  the  mortgage  was  not  duly 
filed  for  record  and  in  fact  recorded  in  the  recorder's 
office  of  Cook  county,  as  required  by  law,  and  it  must 
be  presumed  that  the  officer  who  acknowledged  it  did 
his  duty  and  made  the  memorandum  in  the  proper 
docket  or  book  kept  for  that  purpose  as  required  by 
law. 

It  is  next  urged  that  the  provision  of  the  mortgage 
for  the  retention  of  the  possession  of  the  mortgaged 
property  by  the  mortgagor  only  provided  for  such  re- 
tention until  default  should  be  made  in  the  payment 
of  the  note  secured  by  the  mortgage  or  some  install- 
ment thereof,  and  that,  as  default  had  been  made  in 
the  payment  of  several  installments,  before  appellant 
took  possession  of  the  property  under  his  distress 
warrant,  and  the  mortgagee  had  not  elected  to  take 
the  property  by  virtue  of  her  mortgage,  such  posses- 
sion by  the  mortgagor  after  default  in  the  payment  of 
the  first  installment  was  fraudulent  as  to  appellant,, 
and  he  had  a  right  to  take  possession  of  it  under  his 
distress  warrant. 

The  clause  of  the  mortgage  as  to  the  mortgagor  re- 
taining possession  of  the  mortgaged  property  is  as 
follows : 

''And  Provided,  that  it  shall  be  lawful  for  said 
mortgagor  to  retain  possession  of  said  chattels;  and 
at  her  own  expense  to  use  and  enjoy  the  same,  until 
she  shall  make  default  in  the  payment  of  said  note, 
or  any  installment  thereof,  at  the  time  therein  stated. 
And  said  mortgagor  covenants  that,  if  default  be  made 
in  payment  of  the  Note  aforesaid,  or  any  or  either  of 
them,  or  any  part  thereof,  or,  if  the  mortgagee  or  his 
assigns  or  agents  shall  feel  insecure  or  imsafe,  or  fear 
diminution,  removal  or  waste  of  said  property;  or,  if 
the  mortgagor  shall  sell  or  assign,  or  attempt  to  sell 
or  assign,  said  Chattels,  or  any  interest  therein ;  or  if 
any  Writ  or  Distress  Warrant  shall  be  levied  on  said 
Chattels  or  any  part  thereof,  then  all  of  said  note,  at 
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the  option  of  said  mortgagee,  without  notice  of  said 
option  to  any  one,  become  at  once  due  and  payable,, 
and  said  mortgagee  shall  thereupon  have  right  to  take 
immediate  possession  of  said  property,  and  for  that 
purpose,  may  pursue  the  same  wherever  found.'' 

While  the  mortgagor  was  in  default  in  the  payment 
of  the  installment  due  January  15,  1908,  and  subse- 
quent installments,  appellee  took  no  steps  to  foreclose 
her  mortgage  until  the  final  installment  due  July  15^ 
1908,  had  become  due,  and  the  mortgagor  had  default- 
ed in  its  payment.  By  the  terms  of  the  mortgage  it 
was  optional  with  appellee  whether  she  would  elect 
to  declare  the  whole  debt  due  and  payable  and  take 
possession  of  the  property  on  default  in  the  payment 
of  the  first  installment  or  any  of  the  subsequent  in- 
stallments, or  wait  until  the  whole  note  should  be- 
come due.  Appellee  elected  to  wait  until  the  whole 
note  became  due. 

While  appellee  had  a  right  to  elect  to  declare  the 
whole  debt  due  and  payable  on  default  in  the  payment 
of  the  first  installment,  she  was  not  bound  to  do  so, 
but  could  properly  exercise  her  election  to  wait  until 
the  whole  debt  was  due  and  default  had  been  made  in 
its  payment,  and  the  lien  and  priority  of  the  mort- 
gage was  not  impaired  by  her  so  electing.  Cleaves  v. 
Herbert,  61  HI.  126;  Barbour  v.  White,  37  111.  164; 
Marseilles  Mfg.  Co.  v.  Rockford  Plow  Co.,  26  111.  App. 
198;  Rehkopf  v.  Miller,  59  111.  App.  662;  Friend  v. 
Johnson,  68  111.  App.  661. 

It  is  next  contended  that  the  mortgagor  was  a  mar- 
ried woman  when  the  mortgage  was  executed  by  her ; 
•that  the  property  mortgaged  was  household  goods 
within  the  meaning  of  section  24,  chapter  95,  R.  S.,  re- 
quiring mortgages  of  household  goods  to  be  executed 
by  both  husband  and  wife,  and  that  as  this  mortgage 
was  only  executed  by  the  wife  it  was  void. 

The  master  in  chancery,  to  whom  this  cause  was  re- 
ferred, found  that  the  mortgaged  property  was  not 
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household  property  within  the  meaning  of  the  statute 
above  referred  to,  and  the  court  that  entered  the  de- 
cree confirmed  the  master's  findings  in  this  and  all 
other  respects.  We  have  gone  over  the  evidence  care- 
fully and  are  inclined  to  the  view  that  the  evidence 
warrants  that  finding.  To  say  the  least,  the  finding 
is  not  so  manifestly  against  the  weight  of  the  evidence 
as  to  warrant  a  reversal  of  this  decree  for  that  reason. 
The  evidence  on  the  question  of  marriage  of  the  mort- 
gagor was,  to  say  the  least,  very  unsatisfactory.  The 
mortgage  was  signed  by  the  mortgagor  by  the  name 
of  Nellie  D.  Driver,  and  she  was  described  in  the 
mortgage  as  Nellie  D.  Driver,  widow.  The  witness, 
Mrs.  Fenouille,  called  by  appellant,  testified  that  while 
the  mortgagor  was  a  widow,  she  was  known  as  Mrs. 
Driver  and  after  she  was  married  she  was  known  as 
Mrs.  Smith ;  that  she  did  not  remember  when  she  was 
xaarried,  but  that  it  was  during  the  summer  of  1907, 
before  she  occupied  the  premises  at  101  Cass  street. 
There  was  also  testimony  to  the  effect  that  sometime 
in  October,  1907,  on  being  charged  with  improper  re- 
lations with  a  man  by  the  name  of  Smith,  tue  mort- 
gagor said  they  had  been  married  in  June,  1907. 
After  the  master  in  chancery  had  filed  his  report  of 
evidence  and  findings,  appellant  made  an  application 
to  have  the  cause  re-referred  to  the  master  to  take 
further  proof  as  to  when  the  mortgagor  was  married. 
The  court  refused  to  so  re-refer  the  cause  and  this  is 
assigned  for  error.  The  substance  of  the  additional 
evidence,  which  appellant  desired  to  introduce  on  a 
re-reference  to  the  master,  as  to  the  date  of  the  mar- 
riage, as  shown  by  aflSdavits  filed  with  the  motion  for 
a  re-reference,  was  that  a  Doctor  Montgomery  had 
been  called  to  attend  the  man  Smith  in  August,  1907, 
and  found  him  and  Mrs.  Driver  in  bed  together,  and 
that  they  then  said  to  the  doctor  that  they  had  been 
married  in  June,  1907.  The  affidavits  further  dis- 
closed that  both  appellant  and  his  attorney  knew  of 
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this  evidence  while  the  cause  was  yet  before  the  mas- 
ter, and  that  appellant's  attorney  said  to  the  master 
if  he  had  any  doubt  as  to  when  the  marriage  took 
place,  appellant  desired  to  produce  the  doctor  as  a 
witness.  To  this  proposal  the  master  seems  to  have 
made  no  reply,  and  appellant  seems  to  have  taken  it 
for  granted  that  it  was  not  necessary  to  produce  the 
doctor  as  a  witness  and  did  not  do  so.  Treating  this 
evidence  as  both  competent  and  material,  there  was 
absolutely  no  showing  entitling  appellant  to  re-open 
the  case  for  the  introduction  of  it,  and  there  was  ne 
error  in  denying  the  motion  for  a  re-reference.  Prac- 
tically the  only  evidence  in  the  record  that  the  mar- 
riage took  place  before  the  mortgage  was  given  was 
the  statements  of  the  parties  made  under  circum- 
stances when  they  must  either  claim  marriage  or 
admit  improper  relations  with  each  other.  The  pro- 
posed testimony  of  Dr.  Montgomery  was  cumulative 
on  that  point,  and  even  if  it  had  been  admitted,  we 
think  the  master  would  have  been  warranted  in  finding 
that  at  the  time  the  mortgage  was  given  Mrs.  Driver 
was  a  single  woman. 

We  think  the  decree  ordering  the  foreclosure  of  the 
mortgage  and  the  sale  of  the  property  was  amply  war- 
ranted by  the  law  and  the  evidence. 

The  decree  is,  therefore,  aflBrmed. 

Decree  affirmed. 
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Minnie  A.  Eggleston,  Appellee,  v.  The  Fair,  Appetlant. 

Qen.No.  16,096. 

1.  CoRPOBATiONS — what  essential  to  hind,  A  corporation  can  only  act 
bj  and  through  its  agents  and  representatives  and  it  cannot  make  an 
agreement  except  by  and  through  such  of  its  agents  as  are  authorized 
to  bind  it. 

2.  Instructions — submitting  questions  of  law.  An  instruction  should 
not  be  given  which  allows  the  jury  to  construe  the  effect  of  the  allega- 
tions of  the  declaration. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Johk  Gib- 
bons, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1909.    Affirmed.    Opinion  filed  February  14,  1912. 

Willis  Smith,  Henby  L.  Wallace  and  Walter  F. 
Heinemann,  for  appellant. 

Edwabd  H.  Morris,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court 

About  May  1,  1905,  appellee,  who  before  that  time 
was  employed  by  appellant  as  sales  lady  in  the  de- 
partment of  ladies'  suits  in  its  store,  was  made  head 
of  stock  in  the  department  of  ladies'  coats.  As  sales 
lady,  she  received  $15  per  week,  and  the  preponder- 
ance of  the  evidence  shows  that  she  received  in  addi- 
tion thereto  certain  commissions  on  sales.  As  head 
of  stock,  she  was  to  receive  the  same  weekly  compen- 
sation, and  she  claims  she  was  guaranteed  that  the 
commissions  would  not  be  less  than  $500  between 
May  1,  1905,  and  the  end  of  that  year.  She  furthei* 
claims  that  her  contract  for  employment  in  the  first 
instance,  and  her  transfer  to  the  head  of  stock  in  the 
coat  department,  was  made  by  one  Whitehouse  acting 
in  behalf  of  appellant.  The  $15  per  week  salary  was 
paid,  but  appellee  received  no  commissions  after  she 
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became  head  of  stock  in  the  coat  department.  This 
suit  was  brought  to  recover  the  claimed  guaranteed 
commissions.  Appellee  recovered  a  judgment  of 
$500. 

It  is  claimed  by  appellant  that  the  proof  is  not 
sufficient  to  warrant  a  finding  that  appellee  was  un- 
conditionally guaranteed  $500  in  commissions,  as 
<;laimed  by  her,  or  to  show  that  Whitehouse  had  any 
authority  to  make  the  contract  of  employment.  It 
is  not  denied  that  appellee  was  employed  by  appel- 
lant as  sales  lady  in  the  department  of  ladies'  suits, 
or  that  while  she  was  so  employed  she  was  to  receive, 
and  in  fact  did  receive,  from  appellant  $15  per  week. 
Neither  is  it  denied  that  she  was  employed  by  appel- 
lant as  head  of  its  department  of  ladies'  coats. 

Appellee  testified  in  reference  to  her  employment 
by  appellant  that  he  (Whitehouse)  'Hold  me  if  I 
could  come  to  The  Fair  that  he  would  give  me  charge 
of  the  ladies '  suits  with  a  percentage  which  amounted 
to  a  number  of  hundred  dollars.''  *'I  remained  in 
that  department  just  one  year.  I  next  had  a  conver- 
sation with  Mr.  Whitehouse  the  first  week  in  April, 
1905.  He  asked  me  how  I  would  like  to  take  charge 
of  the  ladies'  coats  and  I  told  him  that  I  would  be 
very  glad  to  if  I  could  better  myself,  and  he  said, 
'Well,  you  get  that  percentage,'  and  I  asked  him 
how  much  that  percentage  woidd  amount  to,  and  he 
said  he  could  not  tell  exactly,  it  would  be  in  the  neigh- 
borhood of  $800  or  $900,  but  he  said  it  was  the  best 
department  of  his  section;  his  section  was  called 
' '  Store  428, ' '  which  took  the  ladies '  suits,  furs,  waists, 
skirts  and  ladies'  coats,  but  he  said,  'We  guarantee 
you  the  very  lowest  figure  of  a  $500  check  before  the 
first  of  the  year. ' ' ' 

Whitehouse,  who  was  an  employe  of  appellant  in 
the  capacity  of  manager  and  buyer  in  its  department 
of  suits  and  cloaks  and  who  had  under  him  from  75 
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to  125  persons,  among  which  was  appellee,  and  who 
was  called  as  a  witness  for  appellant,  referring  to  the 
time  he  first  approached  appellee  to  indnce  her  to  enter 
the  employment  of  appellant,  testified:  '*She  said  she 
did  not  want  to  change  nnless  she  conld  do  better.  I 
offered  her  $15  a  week  and  she  accepted/'  He  fur- 
ther testified  to  a  conversation  with  appellee  about 
becoming  head  of  the  coat  or  cloak  department  as 
follows:  ''I  asked  her  how  she  would  like  to  take 
charge  of  the  stock.  She  said  she  would.  She  wanted 
to  know  what  was  in  it  for  her.  I  told  her  we  would 
pay  her  $15  a  week  and  give  her  a  bonus  on  the  sales, 
provided  the  profits  was  maintained  in  the  depart- 
ment, and  she  accepted  it  that  way.  •  •  •  I  told  her 
about  the  bonus,  if  she  would  get  $25,000  increase,  she 
would  get  a  check  for  $250.  If  she  would  get  another 
$25,000,  she  would  get  $500,  provided  the  profits  were 
maintained  in  the  department. ' ' 

Appellee  on  rebuttal  pointedly  denied  that  there 
was  anything  said  by,  Whitehouse  about  the  conamis- 
sions  being  contingent  or  conditional  on  the  sales 
amounting  to  any  given  sum. 

We  think  the  fact  that  all  the  negotiations  in  rela- 
tion to  the  employment  of  appellee  by  appellant  were 
had  with  Whitehouse,  together  with  the  fact  that  her 
services  were  accepted  by  appellant,  and  that  appellee 
was  paid  her  weekly  wage  of  $15  by  appellant  during 
the  whole  time  she  worked  there,  without  objection  or 
question  about  the  regularity  of  her  employment,  was 
sufficient  to  warrant  the  jury  in  finding  that  White- 
house  was  the  authorized  agent  of  appellant  to  em- 
ploy appellee,  and  that  his  acts,  whether  originally 
authorized  or  not,  were  fully  ratified  by  appellant,  and 
that  in  either  case  appellant  was  bound  by  whatever 
the  contract  made  by  Whitehouse  acting  for  appellant 
was. 

As  to  the  terms  of  the  contract,  there  is  but  one 
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point  of  diflference,  and  that  is  whether  there  were 
any  conditions  to  the  contract  to  pay  commissions. 
On  this  point  there  are  some  circnmstances  corrobo- 
rating appellee.  Appellee  testified  that,  as  sales  lady 
in  the  snit  department,  she  received  $15  per  week  and 
certain  commissions,  which  she  said  ran  from  $10  to 
$13.50  per  week,  which  wonld  amount  to  from  abont 
$500  to  about  $700  per  year.  The  witness,  Anna  Jur- 
genson,  testified  that  during  the  year  1904  sales  ladies 
in  the  suit  department  received  commissions  on  sales. 
When  Whitehouse  proposed  that  appellee  should  take 
the  position  of  head  of  stock  in  the  cloak  department, 
she  at  once  inquired  what  advantage  it  would  be  to 
her.  He  told  her  that  she  would  get  $15  per  week, 
which  was  the  same  regular  salary  she  was  then  get- 
ting, and  then  made  some  statement  as  to  the  commis- 
sions suflSciently  favorable  to  her  so  that  she  accepted 
the  position.  If  appellee,  as  sales  lady  in  the  suit  de- 
partment, was  receiving  commissions  in  addition  to 
her  $15  per  week  salary,  that  was  a  circumstance 
worthy  of  consideration  by  the  jury  in  determining 
whether  she  would  be  likely  to  accept  the  proffered 
new  position  without  a  guarantee  that  she  would  re- 
ceive at  least  the  minimum  amount  she  was  receiving 
in  the  position  then  occupied  by  her.  The  jury,  after 
availing  themselves  of  all  aids  for  determining  the 
credibility  of  the  witnesses  and  the  weight  that  should 
be  given  to  their  testimony,  adopted  appellee's  theory 
as  the  true  one,  and  we  are  not  prepared  to  say  they 
were  not  justified  in  so  doing. 

The  following  instruction  was  given  at  the  request 
of  appellee: 

*'If  from  the  evidence  in  this  case  the  jury  believe 
that  the  defendant  The  Fair — ^by  and  through  its 
agent  or  representative,  made  an  agreement  with  the 
plaintiflf  to  pay  her  $15  a  week  and  not  less  than  $500 
commission,  as  alleged  in  the  declaration — ^then  the 
jury  should  find  a  verdict  in  favor  of  the  plaintiff.'^ 


522  Appellate  Cotjets  of  Illinois. 

Eggleston  v.  The  Fair,  167  HI.  App.  518. 

Appellant  complains  of  the  giving  of  this  instmo- 
tion  for  two  reasons.  First,  because  the  words 
''agent  or  representative''  were  not  preceded  by  the 
word  ''authorized"  or  some  equivalent  expression^ 
and  second,  because  it  refers  to  the  agreement  made 
by  appellant  "by  and  through  its  agent  or  represen- 
tative, as  alleged  in  the  declaration,"  when  the  dec- 
laration consists  of  the  common  counts  only  and  con- 
tains no  averment  of  any  agreement  so  made.  We 
think  appellant  misconstrues  the  import  of  the  instruc- 
tion. There  is  nothing  in  this  instruction  that  is 
predicated  on  the  question  of  agency.  The  only 
purpose  in  giving  this  instruction  was  to  inform  the 
jury  that  if  they  believed  from  the  evidence  that 
appellant  made  an  agreement  vith  appellee  to  pay 
her  $15  per  week  and  not  less  than  $500  commission, 
then  she  was  entitled  to  recover.  Under  this  in- 
struction the  point  the  jury  was  called  upon  to 
decide  was  whether  appellant  had  made  the  agree- 
ment recited  in  the  instruction,  not  how  or  through 
whom  it  was  made,  but  was  it  made.  The  words  "by 
or  through  its  agents  or  representatives"  might  well 
have  been  omitted.  Appellant  was  a  corporation  and 
could  only  act  by  and  through  its  agents  or  represen- 
tatives, and  could  not  make  an  agreement  except  by 
and  through  such  of  its  agents  as  were  authorized 
to  bind  it.  Any  agreement  made  by  an  agent  not 
authorized  to  make  it  would  not  be  its  agreement.  A 
finding  by  the  jury  that  appellant  made  the  agree- 
ment would  be  a  finding  that  it  was  made  by  and 
through  its  authorized  agent. 

As  to  the  second  objection,  it  will  be  noted  that  the 
agreement  which  must  be  found  to  exist  before  the 
jury  could  find  the  issues  for  appellee  was  fully  set 
out  in  the  instruction.  There  was  nothing  left  to  be 
gathered  from  an  inspection  or  consideration  of  the 
declaration  by  the  jury.    Adding  the  words  "as  al- 
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leged  in  the  declaration, ' '  did  not  alter  the  instruction 
or  leave  in  doubt  what  the  jury  must  find  the  facts  to 
be  before  they  could  find  the  issues  for  appellee.  The 
instruction,  as  given,  amounted  to  telling  the  jury  that 
under  the  declaration  if  the  jury  believe  from  the  evi- 
dence that  appellant  made  an  agreement  with  appel- 
lee to  pay  her  $15  per  week  and  not  less  than  $500 
commission,  the  finding  of  the  jury  should  be  for  ap- 
pellee. Instructions  have  been  criticised  in  which  the 
jury  have  been  told  that,  if  the  jury  believe  from  the 
evidence  that  the  plaintiff  has  made  out  a  case,  **as 
^charged  in  the  declaration,'*  then  the  verdict  should 
be  for  the  plaintiff.  The  vice  in  such  an  instruction 
is  that  it  leaves  the  jury  to  determine  what  the  alle- 
gations of  the  declaration  amount  to.  The  instruc- 
tion complained  of  here  is  not  subject  to  that  criticism 
for  the  reasons  stated. 

It  is  lastly  contended  that  the  court  erred  in  its 
rulings  on  the  admission  of  evidence  in  two  instances. 
The  rulings  complained  of  were  each  made  during  the 
introduction  of  evidence  for  appellee  in  rebuttal. 
One  instance  was  where  the  court  overruled  an  objec- 
tion of  appellant  to  the  admissibility  of  evidence  tend- 
ing to  show  what  compensation  appellee  received 
while  employed  by  Chas.  A.  Stevens.  This  evidence 
was  admissible  to  rebut  the  testimony  of  Whitehouse, 
who  had  testified,  at  the  instance  of  appellant,  to  an 
amount  he  claimed  appellee  had  received  while  work- 
ing for  Stevens.  If  the  amount  of  wages  appellee  re- 
ceived at  Stevens*  was  not  a  proper  subject  of  in- 
quiry, appellant  should  not  have  gone  into  it.  Hav- 
ing done  so,  it  cannot  complain  that  appellee  was  per- 
mitted to  show  what  the  facts  were  as  appellee  un- 
derstood them.  The  other  instance  was  where  the 
court  overruled  an  objection  to  the  admissibility  of 
evidence  concerning  a  claimed  conversation  between 
appellant's    witness,   Whitehouse,    and   the   witness. 
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Miss  Jurgenson,  concerning  appellee's  commission  as 
head  of  stock,  which  Whitehonse  had  testified,  in 
answer  to  a  proper  question  asked  on  cross  examina- 
tion, did  not  take  place.  This  evidence  was  also 
proper  rebuttal  evidence,  and  the  objection  of  appel- 
lant to  its  admission  was  properly  overruled. 

Finding  no  error  in  the  record,  the  judgment  of 
the  court  below  will  be  affirmed. 

Judgment  affirmed. 


Daniel  M.  Healy,  Administrator,  Appellee,  v.  Chicago  City 

Railway  Company,  Appellant. 

Qen.  No.  16,050. 

1.  CoNTRiBUTOEY  NBOUGENCE — what  tends  to  establish,  Eyidenoe 
which  merely  tends  to  show  that  the  plaintiff's  intestate  made  no  effort 
to  exercise  care  for  his  own  safety  until  it  was  too  late  to  avoid  danger, 
amounts  to  a  failure  on  his  part  to  exercise  due  care  for  his  safety. 

2.  CoNTBiBUTOBY  NEGLIGENCE — what  does  fiot  avotd  imputation  of. 
One  who  negligently  rushes  into  a  place  of  danger  cannot,  when  injured, 
avoid  the  consequences  of  such  negligence  by  showing  that  he  attempted 
to  escape  when  escape  was  impossible. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  George  A.  Cabpenteb, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1909.  Beversed  with  a  finding  of  fact.  Opinion  filed  January  17, 
1912.    Rehearing  denied  February  2,  1912. 

James  G.  Condon,  for  appellant;  Ibvin  I.  LiviNas- 
TON,  of  counsel. 

Thomas  J.  Hbaly  and  Daniel  M.  Healy,  for  appel- 
lee. 


Chicago — First  Distbict — Fbbbuaby,  1912.    525 

Healy  v.  Chicago  C'y  B'y  Co.,  167  HI.  App.  624. 

Mb.  Pbbsiding  Justice  Baume  delivered  the  opinion 
of  the  jconrt. 

This  is  a  snit  by  appellee  against  appellant  to  re- 
cover damages  for  the  alleged  wrongful  killing  of 
appellee's  intestate,  Abraham  Nevills,  wherein,  a 
trial  by  jnry  in  the  circuit  court  resulted  in  a  verdict 
and  judgment  against  appellant  for  $7,000.  The 
negligence  charged  in  the  declaration  is  that  the  serv- 
ants of  appellant  so  carelessly  and  improperly  drove 
and  managed  a  street  car  operated  on  Halsted  street, 
at  the  crossing  of  Forty-second  street,  that  it  ran 
over  and  upon  and  struck  appellee's  intestate. 

While  the  evidence  relating  to  some  matters  of 
minor  importance  is  in  conflict,  it  clearly  and  indis- 
putably establishes  the  following  material  facts.  At 
about  5:30  o'clock  in  the  evening  of  December  22, 
1904,  Nevills,  while  on  his  way  to  his  work  at  the 
establishment  of  Libby,  McNeill  &  Libby,  located  west 
of  Halsted  street  and  north  of  Forty-second  street, 
was  seen  at  the  southeast  comer  of  said  streets.  It 
was  dark,  rain  was  falling  and  a  brisk  westerly  wind 
was  blowing.  Immediately  after  a  north  bound  car 
on  Halsted  street  had  passefd  said  comer,  Nevills 
started  to  cross  the  intersection  of  said  streets,  walk- 
ing hurriedly  in  a  northwesterly  direction,  with  his 
body  inclined  in  that  direction  and  his  head  down. 
He  thus  crossed  the  east  or  north  bound  track  and 
proceeding  reached  the  east  rail  of  the  west  or  south 
bound  track  at  a  point  about  midway  of  the  intersec- 
tion of  said  streets,  when  he  was  struck  by  the  fender 
of  an  approaching  south  bound  car  and  thrown  to 
the  ground.  His  clothing  became  entangled  in  the 
fender  and  he  was  dragged  a  distance  of  about  50 
feet,  and  died  from  the  injuries  thereby  sustained. 
The  south  bound  car  was  being  operated  at  a  speed 
of  from  six  to  eight  miles  an  hour.  The  car  was 
lighted  inside  and  a  small  light  was  burning  in  the 
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upper  part  of  the  front  vestibule.  A  clear  prepon- 
derance of  the  evidence  tends  to  show  that,  as  the  car 
traveled  south,  and  while  approaching  and  crossing 
Forty-second  street,  the  motorman  rang  the  gong  at 
short  intervals.  The  motorman  and  the  passengers 
in  the  front  vestibule  of  the  car,  first  observed  Nevills 
a  distance  of  six  or  eight  feet  in  front  of  the  car,  as 
he  came  into  view  after  the  north  bound  car  had  pro- 
ceeded a  sufficient  distance  to  enable  them  to  do  so, 
and  the  passengers  shouted  warnings  of  danger  and 
the  motorman  applied  the  brakes.  The  witness.  Ma- 
son, called  on  behalf  of  appellee,  testified  upon  cross 
examination  and  again  upon  his  re-direct  examination 
that  Nevills  was  facing  east  when  he  first  saw  him, 
and  that  was  ''right  at  the  time  when  he  got  hit,'' 
and  appellee  insists  that  this  testimony  tends  to  show 
that  the  deceased  was  then  attempting  to  retrace  his 
steps  so  as  to  avoid  the  car,  and  that  in  so  doing  he 
was  in  the  exercise  of  due  care  for  his  safety.  Such 
inference  is  not  properly  deducible  from  this  testi- 
mony. If  true,  it  merely  tends  to  show  that  the  de- 
ceased made  no  effort  to  exercise  care  for  his  safety 
until  it  was  too  late  to  avoid  the  danger,  which,  in 
effect,  amounted  to  a  failure  on  his  part  to  exercise 
due  care  for  his  safety.  One  who  negligently  rushes 
into  a  place  of  danger  cannot,  when  injured,  avoid  the 
consequences  of  such  negligence  by  showing  that  he 
attempted  to  escape,  when  escape  was  impossible. 
The  testimony  of  the  witness.  Mason,  on  his  direct 
examination  is  not,  however,  wholly  consistent  with 
his  statement  that  the  deceased  was  facing  east  when 
he  was  struck,  for  on  his  direct  examination  he  testi- 
fied unequivocally  that  he  did  not  see  the  deceased  un- 
til after  he  was  struck. 

It  would  serve  no  useful  purpose  to  review  in  de- 
tail the  testimony  of  the  several  witnesses  called  bv 
the  respective  parties.    We  have  read  and  considered 
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the  same  with  the  deliberation  which  the  importance 
of  the  issues  involved  demands,  and  are  fully  per- 
suaded that  the  deceased  was  guilty  of  such  contrib- 
utory negligence  as  bars  a  recovery.  There  is  not  in 
the  record  a  scintilla  of  evidence  tending  to  show  that 
before  and  at  the  time  the  deceased  was  struck  by  the 
car  he  was  in  the  exercise  of  due  care  for  his  own 
safety,  but  it  affirmatively  appears  therefrom  that  he 
was  guilty  of  negligence  which  contributed  to  his  in- 
jury and  death.  The  case  of  Chicago  City  Ry.  Co.  v. 
Fennimore,  199  111.  9,  relied  upon  by  appellee,  is  not 
in  point.  In  that  case  the  plaintiff  appears  to  have 
looked  twice  in  an  effort  to  avoid  danger,  before  she 
attempted  to  cross  the  street.  In  the  case  at  bar  the 
deceased  apparently  made  no  effort  whatever  to  avoid 
known  danger  in  going  upon  a  track  where  a  car  of 
appellant  might  be  approaching  at  any  time,  but  as 
it  conclusively  appears,  voluntarily  assumed  a  posi- 
tion which  prevented  him  from  observing  the  ap- 
proach of  the  car,  until  too  late  to  avoid  injury. 

The  judgment  is  reversed  with  a  finding  of  fact  to 
be  incorporated  in  the  judgment  of  this  court. 

Reversed  with  finding  of  fact. 

Finding  of  Fact:  We  find  as  an  ultimate  fact 
that  appellee  *s  intestate  was  guilty  of  negligence 
which  contributed  to  his  injury  and  death. 


Jacob  Levy,  Administrator,  Appellee,  v.  Chicago  Railways 

Company,  Appellant. 

Gen.  No.  16,136. 

1.    Instructions — when  cls  to  exercise  of  due  care  not  narrow.    The 
requirement  that  the  plaintiff  should  have  been  in  the  exercise  of  due 


528  Appellate  Coubts  of  Illinois. 

Levy  V.  Chicago  By's  Co.,  167  HI.  App.  527. 

care  for  his  own  safety  ''at  the  tiine  of  the  alleged  accident''  does 
not  limit  the  exercise  of  such  care  within  too  narrow  a  compass.  The 
expression  ''at  the  time  of  the  alleged  accident"  covers  the  entire 
occurrence. 

2.  Instructions — when  upon  due  care  erroneous  in  assuming  mater- 
ial fact.  An  instruction  upon  the  exercises  of  due  care  which  assumes 
a  material  fact  in  dispute  is  erroneous  and  ground  for  reversal. 

3.  Ordinance — when  repeal  not  effected,  A  subsequent  law  which 
is  general  does  not  abrogate  or  repeal  a  former  one  which  is  special 
and  intended  to  operate  upon  a  particular  subject,  and  if  the  latter  law 
does  not  contain  negative  words  it  will  not  repeal  the  particular  pro- 
visions of  the  special  law  on  the  same  subject,  unless  it  is  impossible 
that  both  should  be  enforced. 

Action  in  t^ase  for  death  cauFed  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Ben  M.  Smith, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1909.  Beversed  and  remanded.  Opinion  filed  February  21,  1912. 
Behearing  denied  March  12,  1912. 

John  A.  Rose  and  Fbank  L.  Kbiete,  for  appellant; 
W.  W.  GuBLEY,  of  connsel. 

Bbady  &  Levy,  for  appellee;  Mathew  P.  Bbady 
and  C.  Stuabt  Beattie,  of  connsel. 

Mb.  Pbesidikg  Justice  Baume  delivered  the  opinion 
of  the  'conrt. 

In  this  action  on  the  case  by  appellee  against  appel- 
lant to  recover  damages  for  wrongfully  causing  the 
death  of  appellee's  intestate,  a  trial  by  jury  in  the 
Superior  Court  resulted  in  a  verdict  and  judgment 
against  appellant  for  $4,000, 

The  case  was  submitted  to  the  jury  on  the  first, 
third  and  additional  counts  of  the  declaration.  The 
first  count  alleges  that  on  March  14,  1908,  appellant 
was  operating  a  street  railway  on  West  Division 
street  and  running  a  car  thereon  for  the  carriage  of 
freight,  which  car  was  proceeding  in  a  westerly  di- 
rection towards  and  near  the  crossing  of  said  West 
Division  street  with  North    Ashland    avenue;    that 
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then  and  there  while  the  decedent,  a  minor,  eleven 
years  of  age,  was  crossing  with  all  due  care,  said 
street  at  said  intersection,  appellant  by  its  servants 
so  carelessly  and  negligently  ran,  drove,  managed, 
operated  and  controlled  said  car,  that  thereby  the 
said  car  ran  against  and  struck  the  decedent,  etc. 
The  third  count  charges  a  breach  of  sections  1963 
and  1964  of  the  Ordinances  of  the  city  of  Chicago, 
which  require  each  and  every  car,  operated  upon  any 
street  railway,  to  be  equipped  with  fenders  of  steel 
of  the  basket  kind,  substantially  attached  to  the  front 
end  of  said  car,  provided,  that  where  cars  are  operat- 
ed in  trains,  or  where  such  car  is  attached  to  a  grip 
car  or  other  such  car  such  fender  need  only  be  provided 
upon  the  grip  or  front  car  of  such  train;  and  further 
charges  that  the  decedent  while  crossing  West  Di- 
vision street  a  short  distance  west  of  North  Ashland 
avenue,  and  while  exercising  due  care  for  his  safety, 
was  struck  by  the  foremost  car  and  run  over  and 
killed.  The  additional  count  charges  that  there  was 
then  in  full  force  and  eflfect  in  said  city  of  Chicago,  a 
certain  ordinance,  known  as  section  1970,  which  pro- 
vided, in  substance,  that  every  conductor,  gripman, 
motorman,  or  other  person  having  charge  of  any  street 
car  shall,  when  approaching  any  cross  street,  occupied 
by  street  railway  tracks,  which  intersect  those  on  which 
such  street  car  is  being  operated,  bring  such  car  to  a 
full  stop  before  arriving  at  and  within  ten  feet  of  the 
nearest  intersection  line  of  such  cross  street;  and 
further  charges  that  on  the  day  aforesaid  appellant 
was  operating  a  certain  car,  whereof  a  motorman 
and  conductor  had  charge,  toward  North  Ashland 
avenue,  which  crossed  said  West  Division  street  and 
was  occupied  by  street  railway  tracks  which  inter- 
sected the  tracks  of  said  railway  upon  West  Division 
street,  and  that  appellant  by  its  said  servants  negli- 
gently ran  the  said  car   while   proceeding   westerly. 

Vol.  CLXVII  34 
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and  in  violation  of  said  ordinance,  neglected  to  bring 
the  said  car  to  a  full  stop  before  arriving  at  and  with- 
in ten  feet  of  the  nearest  intersection  line  of  North 
Ashland  avenue,  and  negligently  continued  to  run 
said  car  westwardly  on  said  West  Division  street  over 
and  beyond  said  intersecting  street  without  stopping, 
whereby  the  decedent  while  crossing  said  West  Divi- 
sion street  a  short  distance  west  of  the  west  line  of 
North  Ashland  avenue,  and  in  the  exercise  of  due 
care,  and  while  said  car  was  being  run  westwardly, 
was  struck,  etc. 

Early  in  the  afternoon  of  the  day  decedent  was 
killed,  he,  together  with  several  other  boys,  were  skat- 
ing with  roller  skates  on  the  sidewalk  and  pavement 
on  West  Division  street,  a  short  distance  west  of  its 
intersection  with  North  Ashland  avenue.  The  train 
which  struck  decedent  consisted  of  two  freight  or  con- 
struction cars,  whereon  material  was  being  hauled  on 
the  north  or  westbound  track  in  West  Division  street. 
There  is  a  sharp  conflict  in  the  evidence  relating  to 
the  precise  point  in  West  Division  street  where  the 
decedent  was  struck.  Witnesses  for  appellee  fix  the 
point  as  being  twenty-five  feet  west  of  North  Ashland 
avenue,  while  the  witnesses  for  appellant  fix  the  point 
as  being  seventy-five  feet  west  of  said  avenue.  The 
evidence  is  also  sharply  conflicting  upon  the  questions 
as  to  the  speed  at  which  the  train  was  running; 
whether  or  not  the  front  end  of  the  front  car  was 
equipped  with  a  fender ;  whether  decedent  was  struck 
by  the  front  or  the  rear  car ;  whether  or  not  the  train 
stopped  on  West  Division  street  east  of  its  intersec- 
tion with  North  Ashland  avenue,  which  was  occupied 
by  street  car  tracks  running  north  and  south ;  wheth- 
er or  not  any  gong  was  sounded  as  the  train  ran  west ; 
and  whether  or  not  the  decedent  was  in  the  exercise 
of  due  care  for  his  safety  at  and  prior  to  the  time  he 
was  struck.    All  of  these  questions    were    properly 
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submitted  to  the  jury,  and  the  court  did  not  err  in  re- 
fusing to  give  the  peremptory  instructions  tendered 
by  appellant. 

The  most  serious  issue  of  fact  present  in  the  case 
under  the  evidence  relates  to  the  question  of  dece- 
dent's care  for  his  safety. 

The  second  instruction  given  at  the  request  of  ap- 
pellee informed  the  jury  that  the  decedent  was  not 
bound  to  exercise  extraordinary  care  and  prudence  or 
the  highest  degree  of  care  and  prudence  to  avoid  in- 
jury, but  that  he  was  only  required  to  use  such  care 
ordinarily  to  be  expected  of  one  of  his  age,  discretion, 
intelligence  and  experience  under  the  same  or  like- 
circumstances  shown  by  the  evidence  to  have  existed 
at  the  time  of  the  accident.  The  instruction  is  a  sub^ 
stantially  accurate  statement  of  the  law.  The  re- 
qtiirement  that  the  deceased  should  have  been  in  the 
exercise  of  the  degree  of  care  mentioned,  *  *  at  the  time 
of  the  alleged  accident,''  does  not  limit  the  exercise 
by  the  decedent  of  the  requisite  care  for  his  safety^ 
within  too  narrow  a  compass.  The  expression  **at 
the  time  of  the  alleged  accident"  covers  the  entire 
occurrence.  Krieger  v.  A.  E.  &  C.  R.  R.  Co.,  242  HI. 
544. 

The  fourth  instruction  given  at  the  instance  of  ap- 
pellee is  as  follows : 

''If  you  believe  from  the  evidence  that  the  street 
railway  on  Division  street  was  crossed  by  another 
street  railway  laid  on  Ashland  avenue,  and  that  the 
car  or  train  by  which  it  is  alleged  the  deceased  was 
killed  was  upon  the  railway  on  Division  street,  and 
that  the  said  car  or  train  was,  just  before  the  acci- 
dent, east  of  the  intersecting  Ashland  avenue  track, 
and  proceeding  westwardly,  then  the  court  instructs 
you  that,  under  an  ordinance  of  the  city  of  Chicago 
in  force  before  and  at  the  time  of  the  accident,  the 
defendant  was  required  and  it  was  its  duty  to  brings 
said  car  or  train  to  a  full  stop  at  and  before  crossing- 
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said  Ashland  avenue ;  and,  if  you  further  believe  from 
the  evidence  that  the  said  car  was  not  brought  to  a 
fuU  stop  at  and  before  crossing  said  intersection  at 
Ashland  avenue,  but  without  stopping  continued  west- 
wardly  across  said  Ashland  avenue  up  to  the  place 
where  the  accident  happened ;  and  if  you  also  believe 
from  the  evidence  that  the  deceased  started  to  cross 
said  Division  street  just  as  said  car  arrived  at  the 
crossing  at  Ashland  avenue  and  Division  street,  then 
you  are  instructed  that  he  had  the  right  to  assume 
that  the  said  car  would  come  to  a  full  stop  at  and  be- 
fore passing  over  the  said  crossing ;  and  you  may  ta^e 
such  right  into  account  in  considering  whether  or  not 
the  deceased  was  in  the  exercise  of  due  care  before 
and  at  the  time  of  the  accident  in  question,  and  in  con- 
sidering whether  or  not  the  defendant  was  negligent 
in  operating  the  said  car.*' 

A  minor  objection  to  this  instruction  consists  in 
the  direction  tiiat  if  the  jury  believed  from  the  evi- 
dence that  the  decedent  **  started  to  cross  Division 
street  just  as  said  car  arrived  at  the  crossing  at  Ash- 
land avenue  and  Division  street, '*  then  he  had  the 
right  to  assume,  etc.  The  ordinance  provides  that 
the  required  stop  shall  be  made  before  arriving  at 
and  within  ten  feet  of  the  nearest  intersection  line  of 
the  cross  street.  It  is  possible,  if  the  decedent  looked 
to  the  east  at  all  and  saw  the  car  approaching,  he  may 
have  looked  at  the  instant  after  it  stopped  just  within 
ten  feet  of  the  east  intersection  line  of  Ashland  ave- 
nue, and  started  again  to  cross  said  avenue,  in  which 
case,  the  required  stop  having  been  made,  decedent 
would  not  have  the  right  to  assume,  although  the  car 
had  then  arrived  at  the  crossing,  that  it  would  come 
to  a  full  stop.  The  vital  error  in  the  instruction  is 
that  it  assumes  the  decedent  saw  the  car  approaching 
Ashland  avenue.  As  bearing  upon  the  question  of 
due  care  for  his  own  safety,  and  the  instruction  re- 
lates wholly  to  that  question,  the  decedent  could  not 
have  been  influenced  to  exercise  any  care  upon  the  as- 
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sumption  that  the  car  would  stop,  as  required  by  the 
ordinance,  unless  he  saw  the  car  approaching  at  a 
point  before  it  was  required  to  stop.  If  the  conduct 
of  the  decedent  was  not  consciously  influenced  by  the 
fact  that  he  saw  the  car  before  it  was  required  to  stop, 
and  by  his  reliance  upon  the  assumption  that  it  would 
stop  as  required,  the  fact  that  the  car  did  not  stop 
could  have  had  no  possible  bearing  on  the  question 
of  his  due  care. 

The  ninth  instruction  tendered  by  appellant  omit- 
ted any  reference  to  the  danger  or  to  the  conduct  of 
appellant,  with  respect  to  which  the  decedent  was  re- 
quired to  exercise  due  care,  and  was  properly  re- 
fused. 

The  criticisms  upon  the  rulings  of  the  court  in  re- 
lation to  the  examination  of  witnesses  are  not  suffi- 
ciently meritorious  to  require  discussion. 

At  the  trial  counsel  for  appellant  produced  an  or- 
dinance of  the  city  of  Chicago,  passed  February  11, 
1907,  authorizing  appellant  to  construct,  maintain 
and  operate  a  system  of  street  railways  in  the  streets 
and  public  ways  of  the  City  of  Chicago,  wherein  ap- 
pears the  following: 

** Fenders.'*  **A11  cars  shall  be  equipped  with  ef- 
ficient and  serviceable  fender  devices,  head  lights  and 
sand  boxes.''  This  ordinance  was  first  offered  in 
evidence  to  be  considered  by  the  court  in  support  of 
appellant's  contention  that  it  operated  to  repeal  the 
ordinance  passed  May  20,  1905,  declared  upon  in  the 
third  count  of  the  declaration.  The  ordinance  so 
offered  was  subsequently  withdrawn  by  appellant, 
and  is  not  now  properly  in  the  record  for  considera- 
tion. 

The  provision,  however,  in  the  ordinance  of  Febru- 
ary 11,  1907,  relating  to  fenders  is  general  in  its  char- 
acter, and  it  does  not  appear  that  said  ordinance  con- 
tains any  negative  words  which  are  operative  to  repeal 
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the  particular  provisions  of  the  prior  ordinance  of 
May  20,  1905,  on  the  same  subject,  declared  upon  in 
the  third  count.  Neither  does  it  appear  that  it  is  im- 
possible that  both  ordinances,  in  so  far  as  they  relate 
to  fenders,  can  be  reconciled  and  enforced.  A  sub- 
sequent law  which  is  general  does  not  abrogate  or  re- 
peal a  former  one  which  is  special  and  intended  to 
operate  upon  a  particular  subject,  and  if  the  later 
law  does  not  contain  negative  words,  it  will  not  re- 
peal the  particular  provisions  of  the  special  law  on 
the  same  subject,  unless  it  is  impossible  that  both 
should  be  enforced.  Village  of  Eidgway  v.  Cotmty 
of  Gallatin,  181  111.  521. 

For  the  error  in  giving  the  fourth  instruction  tend- 
ered by  appellee,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Henry  Geis:er  ei  aL,  Defeodaois  io  Error,  v.  Minflie 

Brown,  Plaintiff  in  Error. 

Geo.  No.  16,162. 

•  1.  Forcible  entry  and  detainee — what  not  proper  subject  of  it^ 
quiry  in  an  action  of  forcible  entry  and  detainer.  The  question  as  to 
the  title  of  the  premises  involved  cannot  be  inquired  into. 

2.  Forcible  entry  and  detainer — what  not  defense  in  an  action  of 
forcible  detainer.  To  recover  possession  of  premises  wrongfully  de- 
tained no  cross  demand  in  the  nature  of  a  recoupment  can  be  interposed 
by  way  of  defense. 

3.  Landlord  and  tenant — estoppel  to  deny  title.  A  tenant  in  poa- 
flession  under  a  lease  is  estopped  to  deny  title  in  the  lessor  or  in  the 
grantee  of  the  lessor. 

4.  Landlord  and  tenant — what  does  not  waive  time  of  payment  of 
rent.  The  fact  that  payment  of  instalments  was  not  always  insisted 
upon  when  due  by  the  terms  of  a  lease,  does  not  operate  to  relieve  the 
tenant  from  the  obligation  to  pay  the  rent  due  upon  demand  therefor. 
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Forcible  detainer.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  Mancha  BauooEMEYEB,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  AfElrmed.  Opinion  filed 
February  21,  1912. 

Albert  Wesley  Gottschalk,  for  plaintiff  in  error. 
Caswell  &  Hbaly,  for  defendants  in  error. 

Mb.  Pbesidinq  Justice  Batjme  delivered  the  opinion 
of  the  conrt. 

Plaintiff  in  error  prosecutes  this  writ  of  error  to 
reverse  a  judgment  against  her  in  the  Mtinicipal 
Court,  in  an  action  of  forcible  detainer,  wherein  she 
was  found  guilty  by  a  jury  of  unlawfully  withholding 
from  defendants  in  error  the  possession  of  the  prem- 
ises  described  in  the  complaint. 

Plaintiff  in  error  entered  into  possession  as  lessee 
of  the  premises  in  question  under  a  written  lease  exe- 
cuted by  Thomas  Bates  and  Wm.  Lerch,  as  executors, 
for  a  term  beginning  May  1,  1909,  and  ending  April 
30,  1910,  at  a  rental  of  $900,  payable  in  monthly  in- 
stallments of  $75  in  advance  on  the  first  day  of  each 
month.  On  May  15,  1909,  the  said  Bates  and  Ler»ch, 
as  executors,  conveyed  the  premises  to  defendants  in 
error  and  plaintiff  in  error  thereafter  paid  the  install- 
ments of  rent  for  June  and  July  to  defendants  in  er- 
ror. Upon  her  failure  to  pay  the  installments  of 
rent  for  August  and  September  plaintiff  in  error 
was,  on  September  2,  1909,  served  with  a  written  de- 
mand for  the  payment  of  $150  and  notice  of  termina- 
tion of  said  lease  in  the  event  of  her  failure  to  pay 
said  amount  within  five  days. 

1.  It  is  urged  that  defendants  in  error  could  not 
maintain  the  action  because  it  does  not  appear  that 
they  acquired  any  title  to  the  premises  by  the  convey- 
ance to  them  by  Bates  and  Lerch  as  executors;  that 
the  record  contains  no  evidence  of  the  authority  of 
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said  executors  to  convey  the  premises.  There  is  no 
merit  in  the  reason  urged.  **In  actions  of  forcible 
detainer  the  title  to  the  premises  cannot  be  inquired 
into  for  any  purpose.*'  Thomas  v.  Olenick,  237  HI. 
167.  Moreover,  plaintiff  in  error,  having  entered  in- 
to possession  under  a  lease  from  said  executors,  is 
estopped  to  deny  their  title. 

2.  The  fact  that  payment  of  the  installments  was 
not  always  insisted  upon,  when  due  by  the  terms  of 
the  lease,  did  not  operate  to  relieve  plaintiff  in  error 
from  the  obligation  to  pay  the  rent  due  upon  demand 
therefor. 

3.  It  is  next  urged  that  the  court  improperly  re- 
fused to  permit  plaintiff  in  error  to  prove  that  the 
premises  were  in  a  dilapidated  condition;  that  she 
showed  the  same  to  one  of  the  defendants  in  error, 
who  attempted  to  make  some  repairs,  but  did  so  in  an 
unsatisfactory  manner.  This  was  not  an  action  to 
recover  the  rent  claimed  to  be  due,  but  to  recover  pos- 
session of  the  premises  wrongfully  detained  by  plain- 
tiff in  error,  and  no  cross-demand  by  her  could  prop- 
erly be  set  up  in  the  action.  Mark  v.  Schumann 
Piano  Co.,  105  111.  App.  490,  affirmed  in  208  HI.  282. 

There  is  no  error  in  the  record  and  the  judgment 
of  the  Municipal  Court  is  affirmed. 

Judgment  affirmed. 


The  Decatur  Famiture  Coinpaiiy,  Defendaiit  in  Error,  v* 
Chester  A.  Toosey,  Plaintiff  in  Error. 

Geo.  No.  16,178. 

1.  VERDiCTg — when  not  disturbed  as  against  the  evidence.  A  verdiet 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and  mani- 
festly so. 
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2.  Municipal  Court — effect  of  adoption  of  inappropriate  form  of 
action.  In  cases  of  the  4th  class  the  form  of  the  action  is  of  no  conse- 
quence where  the  court  has  jurisdiction  of  the  person  of  the  defendant 
and  of  the  subject-matter  of  the  litigation. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W.  Houston, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.  AfSrmed.  Opinion  filed  February  21,  1912.  Behearing 
denied  March  12,  1912. 

Fred  A.  Bangs,  for  plaintiff  in  error. 

Fredebick  A.  Bbown  and  William  R.  T.  Ewen,  Jb., 
for  defendant  in  error;  Wim^iam  P.  Vboman,  of  coun- 
sel. 

Mb.  Pbbsiding  Justice  Baume  delivered  the  opinion 
of  the  conrt. 

Plaintiff  in  error,  Chester  A.  Tousey,  prosecutes 
this  writ  of  error  to  review  the  record  of  the  Munic- 
ipal Court  in  a  case  of  the  fourth  class,  wherein  upon 
a  trial  by  the  court  without  a  jury  the  defendant  in 
error  recovered  a  judgment  for  $442.50. 

The  amended  bill  of  particulars  filed  by  defendant 
in  error  is  as  follows : 

**To  rent  of  factory  building  in  Decatur,  Illinois, 
belonging  to  the  plaintiff  occupied  by  defendant  as 
follows : 

1  month,  March  5,  to  April  5,  1907 $  50.00 

20  months,  April  5,  1907,  to  Nov.  5,  1908. . . .  100.00 
To  value  of  wiring  belonging  to  the  plaintiff 
and  taken  out  of  the  building  without  per- 
mission by  the  defendant 400.00 


$550.00'' 
The  evidence  discloses  that  in  March  or  April,  1906, 
plaintiff  in  error,  acting  either  for  himself  or  for  the 
firm  of  Tousey  &  Cottrill,  purchased  from  the  trustee 
in  bankruptcy  of  the  Decatur  Chair  Company  and  the 
Joliet  Chair  Company,  bankrupts,  the  stock  and  ma- 
chinery belonging  to  said  bankrupts,  then  contained 
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in  buildings  belonging  to  defendant  in  error;  that 
thereafter  plaintiff  rented  space  in  said  buildings  for 
the  storage  and  handling  of  said  stock  and  machinery, 
paying  therefor  $200  a  month  from  April  5,  1906,  un- 
til December  5,  1906,  when  in  view  of  the  fact  that 
much  of  the  property  had  been  disposed  of  and  less 
room  was  required,  the  rent  was  reduced  to  $50  a 
month,  which  amoimt  was  thereafter  paid  by  plain- 
tiff in  error  up  to  March  5,  1907;  that  beginning 
March  5,  1907,  as  claimed  by  plaintiff  in  error,  or 
April  5,  1907,  as  claimed  by  defendant  in  error,  plain- 
tiff in  error  was  released  from  his  obligation  to  pay 
$50  a  month  as  rent,  and  thereafter  continued  to  oc- 
cupy a  portion  of  the  building  until  November  5, 1908 ; 
that  at  the  time  plaintiff  in  error  went  into  possession 
of  the  property,  the  buildings  were  wired  with  about 
6,000  feet  of  copper  wire,  connected  with  the  dynamo 
in  the  engine  room,  and  were  also  equipped  with  about 
150  electric  lamps  and  other  fixtures,  used  in  lighting 
the  building;  that  the  wire,  lamps  and  fixtures  were 
the  property  of  defendant  in  error;  that  acting  upon 
the  assumption  that  said  wire,  lamps  and  fixtures 
were  the  property  of  plaintiff  in  error,  an  agent  or 
servant  of  plaintiff  in  error,  with  the  knowledge  and 
implied,  if  not  express  direction,  of  plaintiff  in  error, 
caused  the  same  to  be  disconnected  and  removed  from 
the  building  and  sold  the  same  as  junk  for  $40. 

The  only  witness  who  attempts  to  fix  a  time  when  the 
conversation  was  had  with  plaintiff  in  error,  wherein 
it  was  agreed  that  the  obligation  of  plaintiff  in  error 
to  pay  $50  a  month  rent  should  cease,  was  John  B. 
Prestley,  the  secretary  and  treasurer  of  defendant  in 
error.  He  testified  that  the  conversation  was  had 
within  thirty  days  after  March  5,  1907.  Plaintiff  in 
error  testified  to  a  different  version  of  the  same  con- 
versation, but  did  not  assume  to  say  when  the  conver- 
sation occurred  and  did  not  deny  the  statement  made 
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by  Prestley  in  that  particular.  Obviously,  if  the  •con- 
versation occurred  after  March  5,  1907,  and  prior  to 
April  5,  following,  it  was  at  a  time  when  plaintiff  in 
error  was  in  possession  of  the  premises  after  the  ex- 
piration of  the  monthly  term  on  March  5,  under  the 
tiieretof  ore  existing  agreement  to  pay  $50  a  month  as 
rent,  and  he  was,  therefore,  then  liable  to  pay  such 
rent  for  the  month  ending  April  5.  A  finding  that 
plaintiff  in  error  was  liable  for  the  rent  at  $50  a 
month,  for  the  month  ending  April  5,  1907,  was  not 
unwarranted. 

As  to  the  claim  of  defendant  in  error  for  rent  at 
$5  a  month  for  the  twenty  months  following  April  5, 
1907,  during  all  of  which  time  a  portion  of  the  prem- 
ises were  occupied  by  plaintiff  in  error,  there  is  a 
direct  conflict  in  the  evidence.  Plaintiff  in  error  *s 
version  of  the  conversation  with  John  B.  Prestley, 
heretofore  mentioned,  was,  that  he  asked  Prestley 
whether  or  not  in  view  of  the  fact  that  the  premises 
were  then  not  otherwise  occupied,  and  the  material 
in  storage  was  down  to  a  small  amount,  defendant  in 
error  could  not  afford  to  permit  him  to  occupy  the 
premises  without  paying  further  rent;  that  Prestley 
recalled  the  fact  that  plaintiff  in  error  had  paid  **a 
good  deaP'  of  mori^y  for  rent,  and  said  thei'e  would 
not  be  any  further  charge  for  rent  if  plaintiff  in  er- 
ror would  move  out  within  a  day  or  two  if  it  was 
necessary.  Prestley  testified  that  upon  the  occasion 
in  question  plaintiff  in  error  claimed  that  the  rent 
should  be  reduced  from  $50  a  month  and  that  he  didn't 
think  he  (witneiss)  should  charge  him  anything;  that 
he  replied  that  plaintiff  in  error  had  paid  the  rent 
promptly  and  he  felt  viery  kindly  towards  him  and 
could  be  trusted  to  make  the  rent  reasonable  and  the 
matter  would  be  satisfatitorily  arranged  thereafter; 
that  he  did  not  tell  plaintiff  in  error  he  could  use  the 
premises  free  of  rent.    The  record  also  discloses  that 
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in  his  deposition,  taken  prior  to  the  time  he  testified 
as  a  witness  at  the  trial,  he  testified  that  sometime  be- 
tween April  5th  and  May  5th  plaintiff  in  error  said 
that  so  much  of  the  machinery  that  was  on  storage 
had  been  shipped  he  desired  the  rent  reduced  to  a 
nominal  amount,  and  defendant  in  error  agreed  that 
the  rent,  after  the  current  month,  would  be  reduced 
to  a  nominal  rent.  For  aught  that  appears  the  trial 
court  in  arriving  at  its  finding  may  have  wholly  elim- 
inated the  charge  for  rent  of  the  premises  f oUowing 
April  5,  1907,  but  if  such  charge  was  allowed,  its  al- 
lowance cannot  be  held  to  be  against  the  manifest 
weight  of  the  evidence.  It  is  uncontroverted  that  a 
charge  of  $5  a  month  was  reasonable. 

Upon  the  testimony  of  plaintiff  in  error  alone  he 
is  liable  for  tiie  value  of  the  copper  wire  in  question. 
He  admitted  that  the  wire  was  not  his  property ;  that 
it  was  sold  for  him  by  his  agent  and  that  he  * '  corrob- 
orated or  authorized '^  its  sale  for  thirty-five  or  forty 
dollars. 

Evidence  that  the  fair  and  reasonable  value  of 
the  wire  before  it  was  taken  down  was  $400  and  that 
it  would  be  reasonably  worth  $300  to  replace  it  is  un- 
contradicted« 

It  is,  however,  insisted  by  plaintiff  in  error  that  the 
action  for  the  recovery  of  rent  is  in  the  nature  of  an 
action  in  assumpsit  or  in  debt;  that  the  proper  and 
only  action  for  the  recovery  of  the  value  of  the  wire, 
unless  the  tort  is  waived,  is  in  tort ;  that  a  tort  com- 
mitted against  real  estate  cannot  be  waived;  and  that 
an  action  in  tort  cannot  be  joined  with  an  action  in 
assumpsit  or  debt. 

This  is  a  case  of  the  fourth  class  and  the  form  of 
the  action  is  of  no  consequence,  where  the  court  has 
jurisdiction  of  the  person  of  the  defendant  and  of  the 
subject-matter  of  the  litigation.  Edgerton  v.  C,  B. 
I.  &  P.  Ry.  Co.,  240  HI.  311. 
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There  is  no  error  in  the  record  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


George  K.  Wentworth,  Defendant  in  Error,  v.  Qiarles  T. 

Otis,  Plaintiff  in  Erron 

Qen.  No.  16,183. 

1.  GoNTEACTS — when  express  not  essential  to  recover.  The  ezistenee 
of  an  ezpreas  contract  is  not  neceflsary  where  under  the  evidence  it 
appears  that  the  plaintiff  is  entitled  to  recover  upon  the  bailB  of  a 
quantum  meruit, 

2.  MxASUKE  or  DAiCAGKS — when  inaccuracy  wiU  not  reverse.  If  the 
finding  and  judgment  bo  closely  approximate  the  fair  caah  market  value 
which  was  the  appropriate  measure  of  damages,  measured  by  the  most 
available  and  practical  standards,  that  it  stands  for  substantial  justice, 
such  finding  and  judgment  will  not  be  disturbed. 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Fkank  Gbowi, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.    Affirmed.     Opinion  filed  February  21,  1912. 

AsHOBAPT  &  AsHCRAFT,  f  or  plaintiff  in  error. 
Lawbence  P,  Conoveb,  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Baume  delivered  the  opinion 
of  the  court. 

Defendant  in  error  brought  suit  in  the  Municipal 
Court  against  plaintiff  in  error  to  recover  the  alleged 
contract  price,  at  50  cents  per  hundred  pounds,  or  the 
fair  cash  market  value,  of  88,530  pounds  of  hay,  sold 
to  and  received  by  plaintiff  in  error  in  April,  1908. 
A  trial  by  the  court  without  a  jury  resulted  in  a  find- 
ing and  judgment  against  plaintiff  in  error  for  $442.65, 
to  reverse  which  judgment  he  prosecutes  this  writ  of 
error. 
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'  The  contentions  of  plaintiff  in  error  may  be  sum- 
med up  in  the  statement  that  the  finding  and  judg- 
ment are  against  the  manifest  weight  of  the  evidence^ 

Both  parties  are  residents  of  Chicago  and  own  and 
operate  adjoining  farms  in  Newton  county,  Indiana. 

Defendant  in  error  testifies  that  in  March,  1908, 
he  called  at  the  office  of  plaintiff  in  error  in  Chicago, 
for  the  purpose  of  ascertaining  whether  he  desired  to 
purchase  any  hay;  that  plaintiff  in  error  was  not  ill 
the  office  and  witness  asked  the  bookkeeper  or  man  in 
charge  of  the  office  (Jones)  where  plaintiff  in  error 
was,  and  Jones  replied  he  was  down  at  the  ranch; 
that  witness  said  he  had  some  hay  he  wanted  to  sell,, 
and  in  reply  to  an  inquiry  by  Jones  as  to  how  much 
he  wanted  for  it,  he  said,  '*Ten  dollars  a  ton,  I  have 
made  a  rule  since  I  have  been  farming,  never  to  sell 
any  hay  less  than  ten  dollars.  If  I  canH  get  ten  dol- 
lars I  wont  sell  it.  I  will  feed  it  up.**  Witness  fur- 
ther testified  that  Jones  said  he  would  write  Mr.  Otis, 
and  witness  replied,  **A11  right,  I  wish  you  would.  I 
will  go  over  to  my  office  and  I  will  write  my  man  that 
I  had  a  talk  with  you.**  Witness  further  testifies 
that  he  wrote  his  man  (Miller)  the  same  day,  stating 
his  conversation  with  Jones,  and  that  the  price  of  the 
hay  was  ten  dollars  a  ton.  Miller  corroborates  de- 
fendant in  error  in  this  particular.  Jones  denies 
positively  that  defendant  in  error  was  in  the  office  or 
that  he  ever  had  the  conversation  related  by  defend- 
ant in  error,  or  that  he  wrote  plaintiff  in  error  about 
any  hay.  There  is  some  controversy  in  the  evidence 
relative  to  the  authority  of  Jones  to  act  for  plaintiff 
in  error,  and  as  to  whether  or  not  Jones  was  in  the 
employ  of  plaintiff  in  error  in  an  individual  capacity. 
It  is  undisputed,  however,  that  Jones  was  employed 
in  the  office  occupied  by  plaintiff  in  error,  and  that  in 
the  absence  of  plaintiff  in  error  from  Chicago,.  Jones 
freqiieiitly  wrote  to  him  in  regard  to  the  business  of 
the  farm.    It  is  also  undisputed  that  shortly  after  the 
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time  defendant  in  error  claims  to  have  had  the  con- 
versation with  JoneSy  plaintiff  in  error's  foreman, 
Baxter,  drove  to  the  farm  of  defendant  in  error  and 
arranged  with  his  foreman,  Miller,  to  commence  haul- 
ing the  hay.  Baxter  testifies  that  just  before  he  com- 
menced to  hanl  the  hay  he  received  a  letter  from  plain- 
tiff in  error,  who  was  in  California,  advising  him  that 
defendant  in  error  had  hay  to  sell,  and  instructing 
him,  if  he  got  short,  to  go  and  get  it ;  that-  when  he 
went  to  the  farm  of  defendant  in  error  he  asked  Mil- 
ler if  the  latter  knew  anything  about  any  contract  with 
reference  to  the  hay  and  that  Miller  said  he  did  not, 
but  that  he  had  orders  from  defendant  in  error  to  let 
plaintiff  in  error  have  hay  if  he  came  after  it.  Miller 
testifies  that  when  Baxter  came  to  the  farm  of  de- 
fendant in  error  nothing  was  said  about  the  price  of 
the  hay.  Plaintiff  in  error  testifies  that  he  never  re- 
ceived a  letter  from  Jones  in  regard  to  the  hay,  and 
that  he  found  out  through  common  rumor  in  the 
neighborhood  of  his  farm  that  defendant  in  error  had 
timothy  hay  for  sale. 

While  there  are  circumstances  in  evidence  tending 
to  sustain  the  claim  of  defendant  in  error  that  the 
hay  was  purchased  by  plaintiff  in  error  in  pursuan«ce 
to  information  communicated  to  him  by  Jones,  it  is 
unnecessary  to  determine  whether  or  not  an  express 
contract  for  the  sale  and  purchase  of  the  hay  at  a 
fixed  price  was  entered  into  between  the  parties,  be- 
cause defendant  in  error  is  entitled,  under  the  evi- 
dence, to  recover  upon  the  basis  of  a  quantum  meruit. 

It  is  asserted  by  defendant  in  error  and  denied  by 
plaintiff  in  error  that  the  hay  in  question  was  of  the 
grade  known  as  ''No.  1  timothy.'*  Upon  this  issue, 
the  evidence  is  sharply  conflicting.  Defendant  in  er- 
ror testifies  that  the  grade  known  as  ''choice  timothy*' 
is  strictly  timothy  and  admits  of  the  admixture  of  no 
grasses,  and  that  No:  1  timothy  admits  of  the  admix- 
ture of  some  red  top  and  June  grass  or  blue  grass. 
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and  no  witness  testifies  to  the  contrary.  He  further 
testifies  that  the  hay  purchased  hy  plaintiff  in  error 
was  No.  1  timothy.  Miller  testifies  that  he  has  had 
experience  in  grading  hay,  and  that  the  hay  hauled 
by  plaintiff  in  error/  except  the  last  three  loads,  was 
No.  1  timothy,  and  that  the  last  three  loads  was  clover 
hay.  Baxter  and  Parker,  who  were  in  the  employ 
of  plaintiff  in  error  when  the  hay  was  hauled,  both 
testify,  in  substance,  that  they  know  little,  if  anything, 
about  the  grading  of  hay.  Other  witnesses  for  plain- 
tiff in  error,  who  examined  some  hay  which  had  been 
taken  from  the  bam  of  defendant  in  error  and  car- 
ried in  a  sack  for  six  or  seven  months,  testify  that 
the  hay  in  the  sack  was  not  No.  1  timothy.  Without 
detailing  the  evidence  bearing  upon  the  question 
whether  or  not  the  hay  in  the  sack  was  a  fair  sample 
of  the  hay  purchased  by  plaintiff  in  error,  we  are  per- 
suaded that  as  it  appeared  in  the  sack  it  was  not  a 
fair  sample  of  the  hay  in  question.  It  was  of  a  dif- 
ferent cutting,  from  other  land,  and  was  necessarily 
so  bruised  and  mangled  by  long  sacking  that  it  was 
practically  impossible  to  intelligently  determine  its 
proper  grade. 

It  is  conceded  there  was  no  fixed  market  value  for 
the  hay  at  the  time  and  place  of  delivery,  and  that  the 
nearest  market  was  Chicago  about  36  miles  distant, 
where  No.  1  timothy  hay  in  bales  was  then  worth  from 
$13  to  $14  a  ton.  It  is  also  practically  conceded  that 
for  feeding  purposes  loose  hay  is  more  valuable  then 
bailed  hay.  If  plaintiff  in  error  be  charged  the  pre- 
vailing market  quotation  in  Chicago,  less  commissions 
and  the  cost  of  bailing  and  transportation,  and  con- 
sidering the  greater  value  of  loose  hay  over  baled 
hay,  the  finding  and  judgment  so  closely  approximates 
the  fair  cash  market  value  of  the  hay  in  question, 
measured  by  the  most  available  and  practical  stand- 
ards, that  it  stands  for  substantial  justice  in  the  case. 
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The  judgment  of  the  Municipal  Court  will  be  affirmed. 

Judgment  affirmed. 


The  Order  of  Colambian  Knights,  Plaintiff  in  Error,  v. 
Matilda  Schwenun,  Etefendant  in  Error. 

Qen.  No.  16,192. 

Insurance — when  suicide  established.  Held,  notwithstanding  a  coro- 
ner's verdict 'finding  that  the  insured  came  to  his  death  accidentallj,  a 
Terdict  not  otherwise  supported  will  be  set  aside  and  a  finding  of  the 
fact  of  suicide  will  be  entered  where  the  evidence  dearlj  demonstrates 
that  such  was  the  cause  of  the  death  of  the  insured. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N.  Gem- 
mill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.  Reversed  with  finding  of  fact  and  judgment  here. 
Opinion  filed  February  21,  1912. 

Charles  A.  Warren,  for  plaintiff  in  error. 
William  S.  Newburger,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Iti  December,  1902,  plaintiff  in  error  issued  to 
Charles  F.  Schwemm,  the  husband  of  defendant  in 
error,  its  benefit  certificate  for  $1,000,  payable  to  de- 
fendant in  error.  Schwemm  died  December  9,  1908, 
and  plaintiff  in  error,  having  refused  to  pay  the  full 
amount  of  said  certificate,  upon  the  ground  that  the 
insured  came  to  his  death  by  suicide,  suit  was  insti- 
tuted against  it  in  the  Municipal  Court  to  recover  the 
•same.  There  have  been  three  trials  of  the  case  and 
three  verdicts  against  plaintiff  in  error  for  the  full 
amount  of  the  certificate.    The  first  two  verdicts  were 
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set  aside,  bnt  the  last  verdict  was  permitted  to  stand 
and  jndgment  was  entered  thereon  for  $1,000. 

Section  333  of  the  general  laws  of  plaintiff  in  er- 
ror, which,  it  is  conceded,  entered  into  and  became  a 
part  of  the  contract  of  insurance,  is  as  follows : 

''Sec.  333.     Suicide, 

It  is  particularly  stipulated  that  death  by  suicide, 
whether  the  member  be  sane  or  insane,  is  a  risk  which 
this  society  does  not  assume,  and  which  it  expressly 
declares  is  not  contemplated  or  covered  by  the  con- 
tract between  itself  and  the  member;  but,  as  a  ben- 
efit which  the  order  bestows  upon  the  beneficiary  as 
carrying  out  its  charitable  objects  and  purposes,  it 
will  pay  to  such  beneficiary  of  a  member  dying  by 
suicide  after  three  years  from  the  date  of  such  mem- 
ber's initiation,  a  sum  of  money  equivalent  to  one- 
half  of  the  amount  which  the  beneficiary  would  have 
been  entitled  to  receive  had  the  member  died  a  nat- 
ural death  or  otherwise  than  by  his  own  hand  or  act ; 
and  in  the  event  of  such  death  by  suicide,  whether  the 
member  be  sane  or  insane,  within  said  period  of  three 
years,  there  shall  be  payable  to  the  beneficiary  a  sum 
of  money  equal  to  all  the  assessments  paid  by  the 
member  to  this  society  and  no  more. '  * 

The  only  question  presented  for  our  consideration 
is  whether  or  not  the  insured  came  to  his  death  by 
suicide. 

It  is  uncontroverted  that  on  the  day  preceding  his 
death  the  insured  drank  chloroform,  and  that  the  di- 
rect cause  of  his  death  was  poisoning  by  the  chloro- 
form so  drunk  by  him. 

As  bearing  upon  the  question  of  the  cause  of  the 
insured's  death,  the  only  evidence  in  the  record  of- 
fered on  behalf  of  defendant  in  error  is  the  verdict  of 
the  coroner's  jury  finding  that  the  insured,  ''came  to 
his  death  •  •  •  from  chloroform  poisoning;  from 
the  evidence  offered^  the  jury  are  of  opinion  that  this 
is  an  accidental  case,  the  deceased  using  the  said  drug 
on  October  8,  1908,  as  was  his  custom  for  the  allevia- 
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tion  or  with  the  view  of  stopping  a  case  of  tooth  ache, 
from  which  he  was  sufFering  at  the  time/' 

On  behalf  of  plaintiff  in  error,  the  competent  evi- 
dence in  the  record  is  substantially  as  follows: 

John  Doody,  a  police  oflScer,  testifies : 

*'0n  October  8,  1908,  I  was  stationed  at  Randolph 
and  Michigan  avenue.  I  met  Charles  F.  Schwemm 
on  October  8,  1908,  at  the  tcomer  of  Randolph  and 
Michigan  avenue,  about  3 :15  or  3 :20  in  the  afternoon. 
He  was  sitting  on  a  stone  step  on  the  sidewalk.  I 
went  and  asked  what  was  the  matter.  I  thought,  per- 
haps, he  was  under  the  influence  of  liquor.  He  says, 
'Officer,  I  am  after  taking  a  dose  of  poison.'  I  said, 
'Where  is  the  bottle?'  He  said:  'I  threw  it  over 
the  viaduct.'  He  said:  *I  am  tired  of  living  and  I 
want  to  do  away  with  myself.'  He  didn't  state  how 
much  he  took.  He  said  he  had  taken  poison.  I  want- 
ed his  name  and  where  he  lived.  He  said:  'Officer, 
don't  ask  me.'  He  pulled  a  card  out  of  his  pocket. 
He  said:  'Notify  this  man,  he  is  a  friend  of  mine; 
I  am  liable  to  drop  in  five  minutes.'  It  was  an  under- 
taker's card.  I  told  him  to  put  it  back  in  to  his  pocket 
and  see  what  the  wagon  men  would  do.  Then  I  went 
to  the  station  precinct  patrol  box  and  called  a  wagon 
in  a  hurry.  We  put  Schwemm  in  the  wagon  with  offi- 
cer Flannigan." 

Charles  P.  Flannigan,  a  police  officer,  testifies: 

"I  saw  Charles  F.  Schwemm  on  the  day  in  question 
that  he  was  taken  to  the  county  hospital,  the  8th  of 
October.  It  was  in  the  afternoon,  about  3:20,  the 
police  patrol  wagon  received  a  call  to  come  to  Ran- 
dolph and  Michigan  avenue  and  I  responded.  I  had 
charge  of  the  patrol  wagon.  Arriving  there,  I  found 
the  deceased  in  charge  of  Officer  Doody.  He  told  me 
that  the  man  had  taken  chloroform  and  I  placed  him 
in  the  patrol  wagon  and  ordered  the  driver  to  go  to 
the  county  hospital.  On  the  wav  to  the  hospital  I 
asked  what  the  matter  was.  He  said:  'I  took 
chloroform.'  I  asked  him  why  he  took  it;  he  said  he 
wanted  to  die.  At  first  he  refused  to  tell  me;  he 
didn't  want  to  tell  me  what  the  trouble  was.    He  gave 
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me  a  card  and  wanted  me  to  notify  an  undertaker. 
I  told  him  that  he  was  not  going  to  die;  that  he  didn't 
need  an  undertaker;  that  he  needed  a  doctor;  so  I 
proceeded  to  the  county  hospital  and  delivered  him 
there.  He  said  it  was  a  small  bottle  of  chloroform, 
and  that  he  threw  it  over  the  Illinois  Central  viaduct. 
IVe  hurried  him  to  the  County  Hospital  and  turned 
liim  over  to  the  doctors  in  the  receiving  ward." 
Edward  Flannigan,  a  police  officer,  testifies: 
**I  met  Charles  F.  Schwemm  on  October  8  or  9  at 
the  comer  of  Randolph  and  Michigan  avenue.  We 
took  him  to  the  County  Hospital.  He  said  he  had 
taken  poison — said  he  had  taken  chloroform.  There 
was  some  remark  that  he  had  taken  two  ounces,  but 
I  don't  know  that  he  said  so.  He  said  he  threw  the 
bottle  over  the  viaduct.  That  was  about  3 :15  or  3 :20 
p.  m.  I  did  not  assist  Schwemm  to  the  patrol  wagon. 
I  was  just  in  the  wagon.  Officers  Flannigan  and  Du- 
gan  took  him  to  the  patrol  wagon.  He  sat  in  the  wag- 
on on  the  side.  I  got  off  at  Paulina  street.  I  was 
not  on  duty.  I  did  not  converse  with  Schwemm  on 
the  way  to  the  hospital,  but  I  heard  him  and  Officer 
Flannigan  talk.  Flannigan  asked  him  what  was  the 
matter.  He  said  he  had  taken  chloroform;  that  he 
was  tired  of  living  and  wanted  to  die.'' 
William  H.  Dugan,  a  police  officer,  testifies: 
'*I  heard  Schwemm  say  in  the  wagon  that  he  took 
poison,  drank  chloroform.  He  said  he  wanted  to 
die." 

Dr.  George  T.  Johnson,  an  attending  physician  at 
the  Cook  County  Hospital,  testifies: 

'*I  saw  Charles  F.  Schwemm  in  Ward  26  of  the 
County  Hospital  on  the  date  before  his  death,  about 
the  middle  of  the  afternoon.  He  was  brought  to  the 
ward  in  a  wheel  »ehair  and  Dr.  Courtenay  and  I  were 
up  there  at  the  time.  He  was  brought  into  the  ex- 
amining room  and  was  asked  what  the  trouble  was. 
He  said  he  had  taken  chloroform,  about  an  ounce  and 
a  half.  His  breath  smelled  very  strong  of  alcohol, 
more  of  alcohol  than  of  chloroform.  I  asked  him  if 
he  had  been  drinking  and  he  said  he  had  been  drink- 
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ing  quite  heavily  of  late.  Preparations  were  made  to 
wash  out  his  stomach  and  this  was  done  and  he  was 
put  to  bed  and  medicine  given  him.  The  usual  treat- 
ment in  such  cases  was  given  him.  Dr.  Courtenay 
was  present.  The  stomach  pump  was  used.  His 
stomach  was  washed  out.  He  objected  to  the  use  of 
the  stomach  pump.*^ 

Dr.  Gordon  Courtenay,  also  an  attending  physician, 
at  the  same  hospital,  testifies: 

'*I  met  Charles  F.  Schwemm  on  the  afternoon  of 
October  8th  in  the  county  hospital.  The  ward  waa 
shared  by  Dr.  Johnson  and  Dr.  Wellington,  on  one 
service,  and  myself  and  a  senior,  on  the  other,  and  I 
happened  to  be  in  the  ward  at  the  time  attending  to 
my  work  when  Schwemm  was  brought  in.  He  was 
taken  into  the  examining  room  and  I  went  in  to  assist 
Dr.  Johnson.  I  helped  to  pass  the  stomach  pump 
upon  Schwemm  and  helped  to  treat  him  for  chloro- 
form poisoning.  When  I  went  into  the  room,  I  asked 
what  was  the  matter  with  the  man,  and  he  and  Dr. 
Johnson  may  have  said  it  about  the  same  time,  said 
that  he  had  taken  chloroform.  Schwemm  said  so  too ; 
said  he  had  taken  an  ounce  and  a  half.  He  said  he 
wanted  to  die;  that  he  was  tired  of  living.  I  helped 
Dr.  Johnson  and  the  lady  nurse  to  pass  the  stomach 
pump  on  him  and  after  that  he  was  taken  in  and  put 
to  bed.  I  said  he  ought  to  have  the  stomach  pump 
passed  to  relieve  him.  He  said  he  didn't  want  it,  he 
wanted  to  die. ' ' 

A  mere  cursory  examination  and  consideration  of 
the  evidence  irresistibly  compels  us  to  the  conclusiou 
that  the  insured  came  to  his  death  by  suicide,  and  it 
is  incomprehensible  how  three  juries  could  have  ar- 
rived at  any  other  conclusion,  save  upon  the  theory 
that  they  were  improperly  influenced  by  the  wholly 
unwarranted  attack  on  plaintiff  in  error's  witnesses. 

An  effort  is  made  on  behalf  of  defendant  in  error 
in  this  court  to  discredit  the  witnesses  for  plaintiff  in 
error  by  showing  that  they  had  been  paid  by  plaintiff 
in  error  for  their  attendance  as  witnesses  upon  the 
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previous  trials  of  the  case,  but  the  evidence  discloses 
that  the  amount  so  paid  said  witnesses,  was  not  more 
than  they  were  legally  entitled  to  receive  for  the  num- 
ber of  days  they  were  actually  in  attendance  as  such 
witnesses. 

The  judgment  is  reversed  with  a  finding  of  fact  to 
be  incorporated  in  the  judgment  of  this  court,  that 
Charles  F.  Schwemm  came  to  his  death  by  suicide, 
and  upon  such  finding  of  fact  judgment  will  be  enter- 
ed in  this  court  in  favor  of  defendant  in  error  and 
against  plaintiff  in  error  for  $500,  being  the  amount 
which  defendant  in  error,  by  reason  of  the  death  of 
the  insured  by  suicide,  is  entitled  to  recover  under  the 
contract  of  insurance  sued  on. 

Defendant  in  error  will  pay  the  costs  in  this  court. 

Reversed  with  finding  of  fact,  and  judgment  here. 


The  People  of  the  State  of  Illinois,  ex  reL  Charles  L  Hin- 

ion,  Defendant  in  Error,  v.  J.  P.  E 

Heiniz,  Plainiiflf  in  Error. 

Qen.No.  16,208. 

Ck)NTEMPT — failure  to  obey  subpoena  duces  tecum.  In  the  absenee  of 
a  showing  of  the  materiality  of  the  books,  documents  and  papers  des- 
ignated, a  partj  failing  to  obej  a  subpoena  duces  tecum  cannot  be  ad- 
judged in  contempt  and  punished  therefor. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan  E.  Frt, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1909.    Beversed.    Opinion  filed  Pebruary  21,  1912. 

I.  W.  FoLTz,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 


-^ 
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Mb.  Pbesidinq  Justice  Baume  delivered  the  opinion 
of  the  court. 

On  May  13,  1909,  Charles  L.  Hinton,  recovered  a 
judgment  in  the  Municipal  Court  against  The  Heintz 
Pepsin  Food  Company,  an  Oklahoma  corporation,  for 
$216.25. 

Thereafter,  in  a  certain  proceeding  supplemental  to 
said  judgment,  a  subpoena  duces  tecum  was  issued  out 
of  said  court  on  June  12, 1909,  and  served  on  the  same 
day  upon  the  plaintiff  in  error,  J.  P.  E.  Heintz,  com- 
manding him  to  attend  before  said  court  on  June  26th 
following,  to  testify  and  that  he  also  diligently  search 
for,  examine  and  inquire  after  and  bring  with  him  and 
produce  at  said  time  and  place  the  certain  stock  book 
of  the  Heintz  Pepsin  Food  Company,  and  also  the  cash 
book,  ledger  and  all  other  books  showing  cash  receipts 
and  disbursements  and  shares  of  stock  issued,  also 
the  minute  book  or  record  of  said  corporation  showing 
the  minutes  of  meetings  of  directors  and  stockholders, 
together  with  all  copies,  drafts  and  vouchers  relating 
to  the  said  documents,  and  all  other  documents,  letters 
and  paper  writings  whatsoever,  that  can  or  may  afford 
any  information  or  evidence  in  said  cause. 

June  26,  1909,  upon  motion  of  the  plaintiff  in  said 
judgment,  a  rule  was  entered  on  plaintiff  in  error  '  *  to 
show  cause  for  failure  to  produce  in  court  upon  trial 
of  said  cause  in  supplemental  proceedings  the  books 
and  documents  mentioned  and  described  in  the  sub- 
poena duces  tecum,  duly  served  on  said  respondent  J, 
P.  E.  Heintz, ' '  which  said  rule  was  made  returnable  in 
said  court  on  July  10th.  following,  and  was  then  and 
there  served  upon  plaintiff  in  error.  After  two  post- 
ponements a  hearing  was  had  on  July  24,  1909,  where- 
in, after  the  examination  of  plaintiff  in  error,  he  was 
adjudged  to  be  in  contempt  of  court  for  his  wilful, 
knowing  and  malicious  removal  of  the  corporate  rec- 
ords and  documents  of  said  corporation  from  the  juris- 
diction of  the  court  and  without  the  state  and  for  his 
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failure  to  produce  said  corporate  books,  records  and 
documents  before  the  court,  and  for  such  contempt  was 
fined  $235.25,  which  he  was  directed  to  pay  to  the 
bailiff  of  the  court  on  or  before  July  29,  1909,  and  in 
default  of  such  payment,  was  ordered  to  be  committed 
to  the  county  jail  for  a  period  of  six  months.  This 
writ  of  error  is  prosecuted  to  reverse  such  order  and 
judgment. 

The  evidence  taken  upon  the  hearing  discloses  that 
plaintiff  in  error  was  the  president  of  the  Heintz  Pep- 
sin Food  Company,  and  that  H.  W.  Pentecost  and  G. 
V.  Pattison,  residing  in  Guthrie,  Oklahoma,  were  stock- 
holders and  directors  of  said  corporation;  that  said 
corporation  was  not  authorized  to  do  business  in  this 
state ;  that  on  May  20,  1909,  plaintiff  in  error  sent  his 
resignation  as  president  of  said  corporation  to  said 
Pentecost  by  mail,  and  also  then  advised  him  by  mail 
that  he  has  sent  the  books  of  said  (corporation  to  him 
at  Guthrie  by  express;  that  all  the  books,  documents 
and  papers  belonging  to  said  corporation,  in  the  ens- 
tody  and  control  of  plaintiff  in  error  were  by  him 
shipped  by  express  to  said  Pentecost  at  Guthrie  on 
June  4th,  or  5th,  1909 ;  that  immediately  after  the  serv- 
ice upon  him  on  July  12,  1909,  of  the  said  subpoena 
duces  tecum  plaintiff  in  error  sought  by  correspond- 
ence with  said  Pentecost  and  Pattison  to  have  said 
books,  documents  and  papers  returned  to  him  for  the 
purpose  of  producing  the  same  in  court  in  compliance 
with  said  subpoena,  but  that  said  Pentecost  and  Patti- 
son refused  to  forward  or  deliver  the  same  to  him. 

If  the  proceedings,  upon  which  the  judgment  against 
plaintiff  in  error  for  contempt  was  predicated,  had 
been  strictly  formal,  it  may  well  be  doubted  whether 
it  was  warranted  by  the  facts  disclosed  in  the  record. 

There  is  an  entire  absence  of  any  showing  in  the 
record  that  the  books,  documents  and  papers  desic:- 
nated  in  the  subpoena  ducesi  tecum,  were  in  any  wise 
pertinent  or  material  to  the  issues  involvp^l  in  the  jyto- 
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ceedings  supplemental  to  judgment.  In  the  absence 
of  such  showing,  a  party  failing  to  obey  a  subpoena 
duces  tecum  cannot  be  adjudged  in  contempt  and  pun- 
ished therefor.  Bentley  v.  People,  104  111.  App.  353 ; 
Same  v.  Same,  107  111.  App.  245;  Consolidated  Coal 
Co.  V.  Jones  &  Adams  Co.,  120  111.  App.  139. 
The  judgment  of  the  Municipal  Court  is  reversed. 

Judgment  reversed. 


August  Kramholz,  Defendant  in  Error,  v.  Jacob  Tobias^ 

PUiiniiff  in  Error. 

Qen.No.  16,218. 

Contracts — tvJien  substantial  compliance  sufficient,  A  substantial 
compliance  with  a  contract  calling  for  the  inatallation  of  a  steam  heat- 
ing plant  is  sufficient  to  justify  a  recovery. 

Error  to  the  Municipal  Court  of  Chicago ;  the  HoK.  Edwin  K.  Walk- 
er, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Affirmed.     Opinion  filed  February  21,  1912. 

Gbossbebq^  Shaeppbb  &  KoMPEL,  for  plaintiff  in  er- 
ror, 

Chables  M.  Foell  and  Eabl  J.  Walkeb,  for  defend- 
ant in  error. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

In  a  suit  brought  by  defendant  in  error  against 
plaintiff  in  error  in  the  Municipal  Court  to  recover  for 
labor  performed  and  materials  furnished  in  installing 
a  steam  heating  plant,  under  the  terms  of  a  written 
contract  entered  into  between  the  parties,  a  trial  by 
the  court  without  a  jury  resulted  in  a  finding  and  judg- 
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ment  against  plaintiff  in  error  for  $682.40,  to  reverse 
which  judgment  he  prosecutes  this  writ  of  error. 

The  contract  price  of  the  job  was  $750.  During  the 
final  installation  of  the  plant  defendant  in  error  was 
unable  to  procure  the  services  of  union  workmen,  and 
at  the  suggestion  of  plaintiff  in  error,  Charles  Kum- 
merow  was  employed  to  finish  the  work,  and  entered 
into  a  contract  with  defendant  in  error  to  do  so  for 
$49.  This  contract  was  fully  performed.  The  court 
found  that  defendant  in  error  had  in  good  faith  com- 
plied with  the  terms  of  the  contract  in  all  material  and 
substantial  particulars,  and  was  entitled  to  recover 
the  contract  price  less  the  expense  of  installing  certain 
radiation. 

The  doctrine  of  substantial  compliance  is  too  firmly 
established  in  this  State  to  be  overturned  upon  the 
authority  of  New  York  decisions  to  the  contrary. 
Peterson  v.  Pusey,  237  111.  204. 

The  other  questions  involved  are  purely  of  fact,  as 
to  which  the  evidence  is  in  hopeless  conflict.  We  are 
unable  to  say  that  the  finding  of  the  trial  court  was 
against  the  clear  preponderance  of  the  evidence,  and 
the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Fred  Ponow,  Defendant  in  Error,  v.  Fred  Siller,  Plaintiff 

in  Error. 

Qen.  No.  16,224. 

Appeals  and  errors — when  sufficiency  of  evidence  not  presented  for 
review.  The  sufficiency  of  the  evidence  to  support  the  findin^ir  and  judg- 
ment is  not  presented  for  review  if  neither  the  record  nor  the  abstract 
of  the  same  contains  a  statement  of  the  facts  appearing  upon  the  trial 
or  a  stenographic  report  of  the  proceedings  at  the  trial. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Mancha  Bruoox- 
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METER,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Affirmed.     Opinion  filed  February  21,  1912. 

Geobgb  E.  Bbannan  and  M.  L.  Igoe,  for  plaintiff  in 
error. 

Pbystalski  &  Dahlbebg^  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

In  this  case  of  the  fourth  class,  a  trial  in  the  Munic- 
ipal Court,  by  the  Court  without  a  jury,  resulted  in 
a  finding  and  judgment  against  plaintiff  in  error  for 
$109.75,  to  reverse  which  judgment  he  prosecutes  this 
writ  of  error. 

The  assignments  of  error  question  the  sufficiency  of 
the  evidence  to  support  the  finding  and  judgment,  and 
the  application  by  the  court  of  the  law  to  the  facts  in 
evidence. 

Neither  the  record  nor  the  abstract  of  the  same 
contains  a  statement  of  the  facts  appearing  upon  the 
trial,  or  a  stenographic  report  of  the  proceedings  at 
the  trial.  The  questions  involved  are,  therefore,  not 
preserved  for  review  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


William  A.  Doyle,  Defendant  in  Error,  v.  Chicago  City 
Railway  Company,  Plaintiff  in  Error. 

Qen.No.  16,239. 

Verdicts — when  not  disturbed  as  against  the  evidence,  A  verdict  will 
not  be  set  aside  as  against  the  evidence  unless  clearly  and  manifestly  so. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKsnzds  Cls- 
LAND,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     AfSrmed.     Opinion  filed  February  21,  1912. 


556  Appellate  Cottbts  of  Illinois. 

Doyle  V.  Chi.  C*y  B'y  Co.,  167  111.  App.  555. 

Chablbs  J.  Gould  and  Paul  W.  Wemplb,  for  plain- 
tiff in  error. 

Joseph  J.  Thompson,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

At  about  9  o'clock  in  the  forenoon  on  November  17, 
1908,  an  automobile  belonging  to  defendant  in  error 
was  struck,  at  the  intersection  of  37th  street  and  Went- 
worth  avenue,  by  a  street  car  of  plaintiff  in  error,  run- 
ning north  on  Wentworth  avenue,  and  defendant  in 
error  thereafter  brought  suit  against  plaintiff  in  ^rror 
in  the  Municipal  Court  to  recover  damages  for  injuries 
to  the  automobile.  A  trial  by  the  court  without  a  jury 
resulted  in  a  finding  and  judgment  against  plaintiff 
in  error  for  $226,  to  reverse  which  judgment  this  writ 
of  error  is  prosecuted. 

It  is  practically  conceded,  and  abundantly  sustained 
by  the  evidence  that  as  the  icar  approached  and  passed 
the  intersection  of  37th  street,  it  was  running  at  a 
speed  of  about  20  miles  an  hour  and  that  the  gong  was 
not  sounded.  The  negligence  of  plaintiff  in  error  is 
clearly  established. 

A  reversal  of  the  judgment  is  urged  solely  upon  the 
ground  that  Paul  Baeck,  the  chauffeur  employed  by  de- 
fendant in  error,  was  guilty  of  contributory  negligence 
precluding  a  recovery. 

There  is  evidence  tending  to  show,  and  the  court 
was  warranted  in  finding,  that  when  Baeck,  who  was 
alone  in  the  automobile,  driving  west  on  37th  street, 
approached  the  intersection  of  Wentworth  avenue,  he 
stopped  the  automobile  at  or  about  the  east  crossing 
of  said  avenue,  and  sounded  the  horn;  that  from  his 
then  position  in  the  automobile,  a  distance  of  10  or  12 
feet  east  of  said  crossing,  he  was  unable  to  see  a  car 
approachinc:  37th  street  from  the  south,  until  it  reached 
a  point  from  40  to  50  feet  south  of  the  south  line  of 
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said  street;  that  when  the  automobile  came  to  a  stop 
Raeck  looked  to  the  south  and  to  the  north  on  Went- 
worth  avenue,  and  saw  no  car  approaching  the  street 
intersection ;  that  he  then  proceeded  to  drive  the  auto- 
mobile west  at  a  speed  of  about  5  miles  an  hour  and 
thus  almost  reached  the  east  rail  of  the  north  bound 
track,  when  the  'car  suddenly  appeared  from  the  left 
and  in  front  of  him ;  that  he  immediately  shut  oflf  the 
steam,  applied  the  brakes  and  attempted  to  turn  the 
automobile  to  the  right,  or  north,  to  avoid  impact  with 
the  car,  but  without  avail.  Upon  this  state  of  facts  we 
are  unable  to  say  that  the  finding  of  the  trial  court, 
that  Baeck  was  not  guilty  of  contributory  negligence, 
is  against  the  manifest  weight  x)f  the  evidence  and  un- 
warranted. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error,  v. 

John  V.  Paul,  Plaintiff  in  Error. 

Qen.No.  16,314. 

1.  Information — effect  of  absence  of  endorsement.  Held,  inferen- 
tialljy  that  a  plea  of  guilty  waives  the  endorsement  by  a  judge  of  the 
municipal  court  required  by  statute,  as  well  as  other  irregularities. 

2.  Information — when  sufficiently  charges  crime  of  pandering.  An 
information  in  the  language  of  the  statute  is  sufficient.  Interpolating 
the  name  of  the  person  charged  to  have  been  procured  as  an  inmate  for 
a  house  of  prostitution  does  not  operate  to  change  the  character  of  the 
offense  named  in  the  statute. 

3.  Appeals  and  errors — what  abstract  should  show.  Upon  appeal 
the  abstract  should  show  the  matters  upon  which  error  is  assigned. 

4.  Judgment — when  form  of  judgment  in  prosecution  for  pandering 
will  not  reverse.  If  the  information  charges  pandering  and  a  plea  of 
guilty  to  such  information  is  interposed,  and  the  sentence  imposed  upon 
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the  defendant  was  the  sentence  authorized  by  the  statute  to  be  imposed 
upon  conviction  of  the  offense  charged  In  the  information,  the  fact  that 
through  carelessness  the  record  is  made  to  saj  that  the  defendant  ''is 
guilty  of  the  criminal  offense  of  causing,  inducing,  persuading  or  en- 
couraging a  female  person  to  become  an  inmate  of  a  house  of  prostitu- 
tion on  said  plea  of  guilty,"  does  not  change  the  effect  of  the  plea 
of  the  defendant  and  the  improper  language  of  the  judgment  will  be 
rejected  as  surplusage. 

5.  Municipal  Court — what  within  criminal  jurisdiction  since  amend- 
ment of  1907,  The  municipal  court  has  jurisdiction  in  criminal  casea 
wherein  the  punishment  upon  conviction  must  be  by  both  fine  and  im- 
prisonment. 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Hugh  B.  Stkwart^ 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.     Affirmed.     Opinion  filed  February  21,  1912. 

W.  G.  Anderson,  for  plaintiff  in  error. 

John  E.  W.  Wayman,  for  defendant  in  error ;  Zach 
HoFHEiMER,  of  counsel. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

To  an  information  filed  in  the  Municipal  Court 
charging  that  plaintiff  in  error  on  or  about  November 
6,  1909,  ''did  knowingly  and  unlawfully  procure,  per- 
suade and  encourage  a  female  inmate,  to  wit :  Marie 
Thiel,  for  a  house  of  prostitution,*^  the  plaintiff  in 
error  entered  his  plea  of  guilty,  and  was  thereupon 
sentenced  to  imprisonment  in  the  house  of  correction 
for  six  months  and  to  pay  a  fine  of  $300  and  costs  of 
prosecution. 

The  judgment  of  the  court  as  entered  recites  in  part 
that  plaintiff  in  error  * '  is  guilty  of  the  criminal  offense 
of  causing,  inducing,  persuading  or  encouraging  a 
female  person  to  become  an  inmate  of  a  house  of 
prostitution,  on  said  plea  of  guilty.'*  This  writ  of 
error  is  prosecuted  to  reverse  such  judgment  of  con- 
viction. 

It  is  claimed  that  the  information  was  sworn  to  by 


Chicago— FiBST  Distbiot — Fbbbuaby,  1912.     559 

The  People  v.  Paul^  167  HI.  App.  567. 

a  private  citizen  and  does  not  bear  the  endorsement  of 
a  jndge  of  the  Municipal  Conrt,  as  provided  by  section 
27  of  the  Municipal  Court  Act,  as  follows:  *' Before 
an  information  is  filed  by  any  person  other  than  the 
Attorney  General  or  State's  Attorney,  one  of  the 
judges  of  the  Municipal  Courts  shall  examine  the  in- 
formation and  may  examine  the  person  presenting  the 
same  and  require  other  evidence  and  satisfy  himself 
that  there  is  probable  cause  for  filing  the  same  and  so 
endorse  the  same.''  Predicated  upon  this  claim  it  is 
insisted  that  the  information  was  void  and  did  not 
give  the  court  jurisdiction  of  the  case.  While  we  are 
disposed  to  hold  that  such  irregularity,  if  it  existed, 
was  waived  by  plaintiff  in  error  by  his  plea  of  guilty, 
the  abstract  of  the  record  does  not  present  the  ques- 
tion for  review.  The  abstract  does  not  disclose  that 
the  information  was  verified  by  a  private  person,  or 
that  it  was  filed  by  any  person  other  than  Attorney 
General  or  State's  Attorney,  or  that  it  was  not  en- 
dorsed by  a  judge  of  the  Municipal  Court. 

The  abstract  of  the  record  is  the  pleading  of  the 
party  seeking  to  have  such  record  reviewed  upon  ap- 
peal or  by, writ  of  error,  and  the  error  relied  upon  to 
effect  a  reversal  of  the  judgment  must  be  made  to  ap- 
pear by  such  abstract.  Gage  v.  City  of  Chicago,  211 
111.  109. 

It  is  next  urged  that,  ''the  information  charges  no 
offense  and  that  it  is  repugnant  to  and  at  variance 
with  the  finding  and  judgment  of  the  court."  The 
information  charges  that  plaintiff  in  error  did  ''pro- 
cure, persuade  and  encourage  a  female  inmate,  to  wit : 
Marie  Thiel,  for  a  house  of  prostitution."  The  act 
in  relation  to  pandering,  provides  in  part  as  follows : 
"Any  person  who  shall  procure  a  female  inmate  for 
a  house  of  prostitution  •  •  •  shall  be  guilty  of 
pandering,  and  •  •  •  shall  be  punished,"  etc.  B. 
S.  (1909),  763. 
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The  information  is  in  the  language  of  the  statute, 
with  the  words,  ^^  persuade  and  encourage,  ^^  added, 
and  the  name  of  the  female  interpolated.  It  f ormal- 
iy  charges  that  plaintiff  in  error  procured  a  female 
inmate,  to  wit:  Marie  Thiel,  for  a  house  of  prostitu- 
tion. Interpolating  the  name  of  the  person  charged 
to  have  been  procured  as  an  inmate  for  a  house  of 
prostitution,  did  not  operate  to  change  the  character 
of  the  offense  named  in  the  statute. 

The  record  discloses  that  upon  being  arraigned,  to 
plead  to  the  information,  plaintiff  in  error  pleaded 
thereto,  that  he  was  ^'guilty  in  manner  and  form  as 
charged  in  said  information."  The  sentence  imposed 
upon  plaintiff  in  error  is  the  sentence  authorized  by 
the  statute  to  be  imposed  upon  conviction  of  the  of- 
fense charged  .in  the  information.  The  fact  that 
through  carelessness,  inadvertence  or  ignorance  the 
record  is  made  to  say  that  plaintiff  in  error  *  *  is  guilty 
of  the  criminal  offense  of  causing,  inducing,  persuad- 
ing or  encouraging  a  female  person  to  become  an  in- 
mate of  a  house  of  prostitution,  on  said  plea  of 
guilty,''  does  not  change  the  effect  of  the  plea  of 
plaintiff  in  error,  theretofore  entered,  to  the  informa- 
tion. The  portion  of  the  record  last  quoted  may  be 
wholly  disregarded  as  surplusage.  The  judgment  of 
conviction  was  upon  the  plea  to  the  information  alone, 
and  is  responsive  to  such  plea. 

It  is  finally  urged  that  the  Municipal  Court  is  with- 
out jurisdiction  in  criminal  cases  wherein  the  punish- 
ment upon  conviction  must  be  by  both  fine  and  im- 
prisonment, and  People  v.  Dada,  141  HI.  App.  557,  is 
cited  in  support  of  such  position.  The  record  in- 
volved in  the  Dada  case  was  made  prior  to  the  amend- 
ment in  1907  of  the  Municipal  Court  Act,  whereby  the 
jurisdiction  of  said  court  was  extended  to  include,  **all 
other  criminal  cases  which  the  laws  in  force  from  time 
to  time  may  permit  to  be  prosecuted  otherwise  than 
on  indictment  by  a  grand  jury. ' ' 
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The  jurisdiction  of  the  Municipal  Court  in  criminal 
prosecutions  under  the  statute  here  involved  was  ex- 
pressly recognized  and  upheld  in  People  v.  Braun^ 
246  111.  428,  and  People  v.  Jacobson,  247  111.  394. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Angeline  M.  Beeson,  Appellee,  v.  The  H.  W.  Oossard  Com- 
pany, Appellant. 

Oen.  No.  16,025. 

1.  Slander  and  libel — how  question  of  character  of  publication  de- 
termined. In  an  action  for  libel  it  is  always  a  question  of  law  for  the 
court,  in  the  first  instance,  to  determine  whether  or  Lot  the  proved  pub- 
lication is  libelous.  Where  the  whole  publication  is  susceptible  of  only 
one  meaning  and  is  libelous  per  se,  it  is  the  duty  of  the  court  to  instruct 
the  jury  that  the  publication  is  actionable,  if  made,  and  no  evidence  of 
a  different  intent  is  admissible  in  such  case  to  prove  the  defendant's 
innocence.  It  is  also  the  province  of  the  court  to  determine  whether 
the  language  of  the  alleged  libel  is  ambiguous,  or  double  in  meaning, 
one  of  which  is  libelous.  In  determining  whether  the  alleged  libel  is 
double  in  meaning,  one  of  which  is  libelous,  the  court  must  not  separate 
it  into  parts,  and  construe  each  part  separately,  but  must  construe 
each  part  of  the  alleged  libel  in  connection  with  all  the  rest  of  it.  When 
the  court  has  so  determined  that  it  will  bear  such  double  meaning,  it  is 
then  the  province  of  the  jury  to  determine  in  which  sense  the  language 
was  used,  and  for  such  determination  the  whole  publication  should  go 
to  the  jury. 

2.  Slander  and  libel — when  malice  implied.  From  the  publishing 
or  speaking  of  actionable  words,  malice  is  implied,  which  will  justify 
the  assessment  of  exemplary  damages. 

3.  Slander  and  libel — what  considered  in  determining  actionable 
character.  When  the  meaning  of  slanderous  words  spoken  is  made 
doubtful  by  reason  of  other  words  used  at  the  same  time,  or  in  the 
same  conversation,  everything  said  in  connection  with  the  slanderous 
words  must  be  considered  in  determining  if  the  words  were  slanderous. 

4.  Slander  and  libel — how  intent  may  be  shown.  If  the  intent  of 
the  defendant  in  an  action  for  slander  or  libel  be  doubtful  the  witnesses 
may  be  asked  their  opinion  as  to  the  intent  of  the  defendant.    The  opin- 
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ions  given  are  not  conclusive  upon  the  jury,  but  such  testimony  is  ad- 
missible as  tending  to  show  what  meaning  hearers  of  common  under- 
standing would  and  did  ascribe  to  the  alleged  libelous  matter. 

5.  Instructions — when  upon  damages  in  action  for  libel  erroneous^ 
An  instruction  in  such  an  action  is  vicious  which  tells  the  jury  that  they 
may  assess  against  the  defendant  such  damages  as  the  jury  "believe 
the  defendai^t  ought  to  pay"  imder  all  the  evidence  in  the  case  instead 
of  closing  with  the  proper  conclusion  "such  damages,  if  any,  as  you 
shall  find  from  all  the  evidence  in  the  case,  that  she  is  entitled  to  re- 
cover against  the  defendant." 

6.  Instructions — when  upon  damages  in  action  for  libel  erroneous. 
An  instruction  which  virtually  submits  to  the  jury  the  question  of  the 
pecuniary  ability  of  the  defendant  in  determining  the  amount  of  the 
damages  to  be  awarded,  is  erroneous  in  the  absence  of  any  evidence  as 
to  the  pecuniary  worth  of  the  defendant. 

7.  Instructions — effect  of  failure  to  define  malice  in  action  of 
libel.  In  an  action  of  libel  it  is  not  error  for  the  court  to  fail  to  define 
malice — especially  malice  in  fact. 

8.  Damages — what  not  essential  to  recovery  of  exemplary.  Express 
malice,  or  malice  in  fact,  is  not  necessary  to  authorize  exemplary  dam- 
ages in  an  action  of  libel.  Proof  of  express  malice  may  be  made  in  any 
libel  case  to  enhance  the  plaintiff's  damages,  and  the  defendant  may 
offer  proof  showing  the  absence  of  express  malice  in  mitigation  of  dam- 
ages, but  not  as  barring  the  right  of  the  plaintiff  to  recover  exemplary 
damages. 

Action  for  libel.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Willard  M.  McEwen,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1909.  Beversed  and  remanded. 
Opinion  filed  February  21,  1912. 

Statement  by  the  Court.  In  this  action  for  libel 
Angelina  M.  Beeson,  appellee,  recovered  a  judgment 
in  the  sum  of  $5,000  against  The  H.  W.  Qossard  Com- 
pany, appellant,  a  corporation  and  manufacturer  and 
dealer  in  women's  'Corsets.  The  declaration  charges, 
in  substance,  that  appellee  had  been  a  resident  of 
Chicago  for  thirteen  years  and  for  many  years  had 
been  engaged  in  administering  treatments  to  invalids 
under  direction  of  their  physicians,  having  prepared 
herself  therefor  by  a  course  of  study  at  various  med- 
ical institutions,  and  that  she  had  enjoyed  the  friend- 
ship and  patronage  of  the  leading  medical  practition- 
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ers  of  Chicago ;  that  appellant,  with  its  principal  store 
and  oflSce  in  Chicago,  had  employed  appellee  to  at- 
tend an  exhibit  of  its  corsets  at  the  annual  convention 
of  the  American  Medical  Association,  an  organization 
of  physicians  and  surgeons  residing  in  different  parts 
of  the  United  States,  held  in  Chicago  on  the  2nd  to 
the  5th  days  of  June,  1908,  and  there  to  lecture  and 
explain  to  the  attending  physicians  the  hygienic  and 
therapeutic  merits  and  uses  of  sutch  corsets;  that  in 
pursuance  of  such  employment  she  did  attend  said  ex- 
hibit and  so  explained  and  demonstrated  the  uses  of 
said  corsets  in  the  treatment  of  diseases,  by  oral  lec- 
tures illustrated  by  another  woman  employed  by  ap- 
pellant and  acting  as  model;  that  appellant,  June  25, 
1908,  published  in  the  form  of  a  printed  circular  of 
and  concerning  appellee  a  certain  scandalous,  ma- 
licious and  defamatory  libel,  containing  certain  false, 
scandalous,  malicious  and  defamatory  matter  which 
purported  to  be  an  account  of  the  conduct  of  appellee 
at.  and  of  certain  happenings  in  connection  with,  the 
said  corset  exhibit;  that  appellant  had  sent  said  cir- 
cular by  mail  to  a  large  number  of  physicians  in  dif- 
ferent parts  of  the  United  States,  whereby  appellee 
had  been  greatly  injured  in  her  good  name,  credit 
and  reputation  and  brought  into  scandal  and  disgrace, 
and  had  been  shunned  and  avoided  by  divers  persons, 
and  otherwise  injured.  The  alleged  false,  scandalous 
and  defamatory  circular  with  proper  innuendoes  is 
set  forth  in  the  declaration  in  haec  verba.  The  said 
circular,  with  the  innuendoes  omitted,  reads  as  fol- 
lows : 


*  *  BECOBD-HEBALD- 


Moming,  June  4,  1908.     Chicago 

fieI    doctobs  naughty 


Gaze  on  Shapely  Corset  Model 

Until  Wives  Cause  Her 

To  be  Exiled. 
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CUBVBS  SHOWN  IN  ABMOBY. 


Living  Venus  in  a  Knit-Top-Petticoat 

and  Girdle  Cynosure  at  Medical 

Convention. 


'^Fie  on  the  naughty  corset  model  and  fie  on  the 
peeping  doctors I^' 

Mrs.  A.  M.  Beeson,  a  demonstrator  of  girdle  ap- 
pliances, is  the  model.  Thousands  of  members  of  the 
American  Medical  Association  now  in  session  are  the 
peepers.  The  wives  of  the  medical  men  are  the  criers 
of  ^'Fiel'^ 

When  the  exhibit  in  connection  with  the  medical 
convention  opened  at  the  Armory  last  Tuesday  the 
wives  of  the  visiting  doctors  noticed  that  their  hus- 
bands kept  tugging  them  toward  one  part  of  the  big 
hall,  where  a  delighted  circle  of  men  were  gathered. 
There  stood  a  living  Venus,  girdling  and  ungirdling 
herself  with  a  modem  whalebone,  steel  and  silk  com- 
bination. 

Mrs.  Beeson  was  the  Venus  and  the  doctors'  wives 
present  declared  she  had  little  more  raiment  on  than 
had  her  equally  lovely  predecessor  when  she  arose 
from  the  mythological  waves  a  few  years  ago. 

**Ahl''  cried  the  medical  men,  and  their  eyes  flashed. 

**0h!''  sniffed  the  medical  men's  wives,  and  their 
eyes  flashed,  too. 

WIVES  BECOME  PETULANT. 

''Come  away!  Come  away!"  urged  the  wives  im- 
patiently. ''The  exhibition  is  indecent.  This  is  no 
place  for  you.     She  ought  to  be  ashamed." 

"Looks  good  to  me,"  muttered  a  meek-looking  little 
doctor  as  his  amazon  helpmeet  whisked  him  along. 
Then  he  got  indignant  enough  to  speak  up  in  protest. 

"Why,  there's  nothing  indecent  about  that  corset 
demonstration,"  he  insisted.  "Look  at  these  charts 
on  the  walls.     They've  got  outlines  of  things  belong- 
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ing  to  the  human  body  that  you  couldn't  even  find  in 
a  cayenne  pepper  artist's  studio.  Look  at  those  jars. 
They've  got  things  on  exhibition  in  them  that  I  never 
saw  in  a  hospital." 

**  Those  charts  and  those  things  in  the  jars  are  not 
alive,"  said  his  wife  significantly. 

Then  the  doctors'  wives  got  busy.  They  went  ta 
the  ladies'  committee,  who  had  arranged  the  ladies' 
end  of  the  convention  programme.  Thie  committee, 
headed  by  Mrs.  Albert  J.  Ochsner,  went  to  Manager 
Braun.  They  got  him  in  motion  at  once.  He  de- 
scended upon  Venus. 

*'I'm  afraid  you'll  have  to  modify  your  demonstra- 
tion somewhat"  said  he  to  Mrs.  Beeson,  with  a  glance 
of  lingering  and  admiring  character  at  the  corset. 

**I  also  am  a  lady,"  said  Mrs.  Beeson,  **but  if  you 
desire  to  seclude  the  exhibit  we  '11  put  up  a  screen. ' ' 

So  the  screen  was  put  up.  To  the  dismay  of  many 
of  the  doctors '  wives  it  was  noticed  that  the  screen 
arrangement  tickled  their  husbands  most  to  death. 

CORSET   STRINGS   BREAK. 

Yesterday  at  10  a.  m.  the  strings  of  the  corset  storm 
broke  again.  The  ladies'  committee  insisted  that  tho 
entire  exhibit  on  the  living  model  be  stopped  at  once. 
It  was  so  ordered  and  so  done. 

Then  the  corset  company  brought  down  a  wax 
figure  and  demonstrated  on  that.  Immediately  the 
doctors  altered  their  trail  through  the  hall,  sniffing 
with  disgust  as  they  walked  by  the  inanimate  Venus.. 
The  star  glory  of  the  exhibition  had  departed. 

*' There  was  nothing  at  all  objectionable  in  our  ex- 
hibit," said  H.  P.  Junkins,  manager  for  the  H.  W. 
Gossard  Corset  Company.  **When  our  corset  is 
laced  on  the  living  woman  it  demonstrates  by  the 
manner  in  which  it  encircles  the  waist  and  enfolds  the 
abdominal  cavity  that  it  cannot  hurt.  The  living 
body  moves  beneath  the  corset's  ^curves.  How  can 
you  show  this  on  a  wax  figure? 

''To-morrow  morning  at  the  Second  Presbyterian 
Church  Dr.  A.  Ernest  Gallant  of  New  York  will  de- 
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liver  an  address  on  the  corset  as  a  remedy  for  mov- 
able kidney  and  other  troubles.  I  expect  to  demon- 
strate with  Mrs.  Beeson. 

''Mrs.  Beeson  had  on,  when  she  demonstrated  our 
•corset,  a  knitted  top  petticoat.  It  is  tight  fitting,  of 
course,  being  put  on  and  taken  off  by  stretching.  It 
ishowed  the" 

The  defendant  pleaded  only  the  general  issue. 

On  the  trial  plaintiff  put  in  evidence  two  printed 
<;irculars  identified  as  exhibits  "A'*  and  '*B.'^  Ex- 
Tiibit  *'A"  consists  of  a  fac  simile  reproduction,  in 
parallel  columns  on  the  same  sheet,  of  two  newspaper 
clippings,  one  from  the  Inter  Ocean  and  the  other 
from  the  Record-Herald,  newspapers  of  date,  June  4, 
1908,  and  both  purporting  to  give  an  account  of  hap- 
penings at  said  corset  exhibition.  The  clipping  from 
ihe  Record-Herald  is  the  article  set  forth  in  appellee's 
declaration  as  the  alleged  libel.  The  clipping  from 
ihe  Inter  Ocean  does  not  name  nor  in  any  wise  refer 
to  appellee;  but  its  language  describing  the  happen- 
ings at  said  corset  exhibit  is  similar  in  character  to 
ihat  in  the  alleged  libel,  except  that  it  names  as  the 
corset  model  a  certain  Miss  Clarkson.  The  clipping 
from  the  Inter  Ocean  contained  also  at  the  top  of  the 
article  a  purported  picture  of  the  corset  model.  Miss 
Clarkson,  as  she  appeared  at  the  corspt  exhibition, 
and  she  is  further  portrayed  by  the  Inter  Ocean  article 
in  the  following  language : 

^*  Hidden  behind  curtains  in  an  attractive  booth. 
Miss  Clarkson  gave  her  exhibitions  clad  in  a  union 
suit  and  a  close  fitting  knit  petticoat.  Miss  Clarkson, 
it  may  be  observed  incidentally,  is  a  young  woman  of 
piquant  face  with  a  figure  of  faultless  outlines  and 
soft  undulant  curves. '' 

Exhibit  ^'B*'  is  a  circular  letter  written  on  paper 
"bearing  the  letter-head  of  appellant,  and  reads  as 
follows : 
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'  *  Chicago, 
Dear  Doctor: — 

While  attending  the  convention  this  month,  you 
probably  saw  the  articles  which  appeared  in  the  Chi- 
cago Record-Herald  and  Inter  Ocean,  reproductions 
of  which  we  attach  hereto. 

We  feel  that  we  have  been  greatly  injured  by  these 
articles,  which  are  in  part,  untruthful,  and  we  desire 
to  present  our  evidence  and  rest  our  case  with  the 
members  of  the  Association.  Mrs.  A.  M.  Beeson, 
whose  name  is  mentioned,  was  our  lecturer,  and  did 
not  act  as  model.  The  model  was,  in  our  opinion, 
properly  clothed,  being  dressed  in  a  waist  and  skirt. 
We  believed  that  in  giving  an  exhibition  before  the 
scientific  men  we  could  show  the  exceptional  merit  of 
our  corset  by  having  a  properly  clad  model  put  it  on 
and  take  it  off  without  offending  anyone  *s  sense  of 
propriety. 

We  very  much  regret  that  the  ladies  who  were 
members  of  the  Executive  Committee  offered  objec- 
tions to  the  demonstration.  We  believe  that  there 
was  nothing  about  our  exhibition  to  which  the  most 
modest  woman  could  justly  object. 

We  send  you  under  separate  icover  a  copy  of  our 
booklet  entitled  '  *  Corsets  from  a  Medical  Standpoint ' ' 
which  we  trust  you  will  find  time  to  read  carefully. 
Physicians  have  written  in  the  past  many  articles 
condemning  corsets.  Now  that  there  is  one  on  the 
market  which  they  can  conscientiously  recommend  to 
patients,  they  are  saying  as  much  in  favor  of  The 
Gossard  Front  Laced  Corset  as  they  have  against  the 
injurious  style  of  garments  which  have  been  offered 
by  manufacturers  in  the  past. 

Tours  very  truly. 
The  H.  W.  Gossard  Co. 
Sten.  2  H.  W.  Gossard, 

President.'' 

The  evidence  also  showed  that  two  physicians  re- 
siding in  Chicago  had  each  received  by  mail  and  had 
read  copies  of  said  Exhibits  *'A"  and  **B";  that  ap- 
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pellant  had  caused  between  two  and  three  thousand 
copies  of  said  exhibits  to  be  printed  and  had  mailed 
them  to  physicians  in  different  parts  of  the  United 
States,  postage  prepaid,  and  addressed  according  to 
the  registry  of  such  physicians  at  said  Medical  Con- 
vention, single  copies  of  both  exhibits  being  enclosed 
together  in  the  same  envelope;  that  appellant  was  a 
trained  nurse  and  masseuse  and  had  worked  at  her 
calling  with  physicians  at  hospitals;  that  she  attend- 
ed the  said  medical  convention  and  there  demonstrat- 
ed defendant 's  corsets  by  means  of  a  properly  clothed 
woman  acting  as  model,  but  had  never  acted  as  model 
herself;  that  no  complaint  had  been  made  of  the 
manner  of  such  demonstration  or  of  her  owA  conduct 
at  the  convention;  and  that  so  much  of  the  contents 
of  exhibit  **A"  as  referred  to  her  was  false.  Ap- 
pellant did  not  deny  the  publication  of  the  exhibit 
aforesaid,  but  introduced  evidence  to  prove  that  its 
only  purpose  in  publishing  the  same  was  to  deny  the 
truth  of  the  newspaper  articles  and  to  correct  the 
false  impressions  created  thereby.  It  also  introduced 
evidence  to  the  effect  that  appellee  had  consented 
that  such  publication  might  be  made,  and  appellee 
denied  that  such  consent  had  been  given. 

Edmund  S.  Carr,  for  appellant. 

HiNER,  Bunch  &  Latimer,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

The  court  did  not  commit  error,  as .  contended  by 
appellant,  in  refusing  appellant's  request  at  the  close 
of  the  evidence  to  direct  a  verdict  of  not  guilty.  In 
an  action  for  a  libel,  it  is  always  a  question  of  law 
for  the  court,  in  the  first  instance,  whether  or  not  the 
proved  publication  of  the  defendant  is  libelous.    If 
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siicli  publication  of  the  defendant  is  not  susceptible  of 
a  libelous  meaning,  there  is  no  question  for  the  con- 
sideration of  the  jury  and  a  verdict  of  not  guilty 
should  be  directed  by  the  court.  Where  the  whole 
publication  is  susceptible  of  only  one  meaning  and  is 
libelous  per  se,  it  is  the  duty  of  the  court  to  instruct 
the  jury  that  the  publication  is  actionable,  if  made, 
and  no  evidence  of  a  different  intent  is  admissible  in 
such  case  to  prove  the  defendant's  innocence.  From 
the  publishing  or  speaking  of  actionable  words  malice 
is  implied,  which  will  justify  the  assessment  of  ex- 
emplary damages.  Gerald  v.  Inter  Ocean  Pub.  Co., 
90  111.  App.  205 ;  Schmisseur  v.  Kreilich,  92  111.  347 ; 
Miller  v.  Johnson,  79  111.  58 ;  Berger  v.  Pub.  Co.,  132 
Iowa,  290 ;  Dowie  v.  Priddle,  216  111.  553,  558. 

It  is  also  the  province  of  the  court  to  determine 
whether  the  language  of  the  alleged  libel  is  ambig- 
uous, or  double  in  meaning,  one  of  which  is  libelous. 
In  determining  whether  the  alleged  libel  is  double  in 
meaning,  one  of  which  is  libelous,  the  court  must  not 
separate  it  into  parts,  and  construe  each  part  sep- 
arately, but  must  construe  each  part  of  the  alleged 
libel  in  connection  with  all  the  rest  of  it.  When  the 
court  has  so  determined  that  it  will  bear  such  double 
meaning,  it  is  then  the  province  of  the  jury  to  deter- 
mine in  which  sense  the  language  was  used,  and  for 
such  determination  the  whole  publication  should  go 
to  the  jury.  Van  Vactor  v.  Walkup,  46  Cal.  124; 
Berger  v.  Pub.  Co.,  132  Iowa,  290 ;  Graves  v.  Waller, 
19  Conn.  89;  Hunt  v.  Algar,  6  Carr.  &  Payne,  245, 
(25  Eng.  Com.  Law,  415) ;  Young  v.  Gilbert,  93  111. 
595. 

When  the  meaning  of  slanderous  words  spoken  is 
made  doubtful  by  reason  of  other  words  used  at  the 
same  time  or  in  the  same  conversation,  everything 
said  in  connection  with  the  slanderous  words  must 
be  considered  in  determining  if  the  words  were  slan- 
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derous.  Want  of  malice  is  a  defense.  McKee  v. 
Ingalls,  4  Scam.  30 ;  Nelson  v.  Borchenins,  52  HI.  236 ; 
Zutekerman  v.  Sonnenschein,  62  111.  115;  Waller  v. 
Butler,  15  Bradwell,  209;  SoUitt  v.  Moore,  107  IlL 
App.  479. 

A  libel,  as  defined  by  our  statute,  is  a  malicious 
defamation,  expressed  either  by  printing,  or  by  signs 
or  pictures,  or  the  like,  tending  to  blacken  the  memory 
of  one  who  is  dead,  or  to  impeach  the  honesty,  in- 
tegrity, virtue  or  reputation,  or  publish  the  natural 
defects  of  one  who  is  alive,  and  thereby  to  expose  him 
to  public  hatred,  contempt,  ridicule  or  financial  in- 
jury. By  applying  the  foregoing  rules  to  the  facts 
in  this  case  it  is  clear,  we  think,  that  the  alleged  libel- 
ous matter,  as  proved  in  this  case,  is  susceptible  of  a 
double  meaning,  one  of  which  is  libelous,  and  that  it 
was  the  province  of  the  jury  to  determine  from  the 
evidence  whether  or  not  the  appellant  was  guilty  of 
libeling  appellee.  If  the  jury  should  find  from  the 
evidence  that  the  intent  and  purpose  of  appellant  as 
to  the  appellee,  in  republishing  the  slanderous  article 
of  the  Record-Herald  was  in  good  faith  to  vindicate 
her  and  to  thereby  repel  the  slanderous  charge  against 
her  character,  and  that  tHe  readers  of  the  whole  pub- 
lication must  have  so  understood  it,  then  the  defend- 
ant should  be  found  not  guilty.  If,  on  the  other  hand, 
the  jury  should  find  that  the  mailing  of  the  alleged 
libelous  matter  was  for  the  purpose  of  advertising  its 
corsets,  and  that  the  denial  of  the  libelous  charges  of 
the  Record-Herald  was  merely  a  pretense  for  the  pur- 
pose of  using  it  and  the  Inter  Ocean  article  and 
picture  of  the  model  woman  in  the  advertising  of  its 
corsets,  without  reerard  to  appellee's  rights  in  the  mat- 
ter, and  appellee  was  thereby  libeled,  then  appellant 
in  such  case  should  be  found  guilty.  In  making  this 
findinc:  it  is  proper  and  necessary  for  the  jury  to  con- 
sider both  exhibits  ^'A*'  and  '*B,*'  and  even  the  book- 
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let  referred  to,  if  in  evidence,  together  with  all  the 
other  evidence  in  the  case.  We  do  not  deem  it  proper 
to  discuss  the  probative  force  of  each  part  of  these  ex- 
hibits in  reaching  our  conclusion  that  the  meaning  of 
the  publication  is  double,  one  of  which  is  libelous,  in 
view  of  our  decision  to  reverse  the  judgment,  and  par- 
ticularly as  we  think  it  apparent  from  an  inspection 
of  the  exhibits  and  the  evidence  that  such  discussion 
is  unnecessary. 

For  the  foregoing  reasons  appellee's  instruction 
No.  1,  as  read  to  the  jury,  is  erroneous.  It  reads  as 
follows : 

*  *  You  are  instructed  that  any  publication,  the  neces- 
sary tendency  of  which  is  to  expose  a  person  to  ha- 
tred, contempt  or  ridicule  is  a  libel,  and  if  you  find 
from  the  evidence  that  the  defendant  caused  the  article 
set  forth  in  the  declaration  to  be  printed,  and  mailed 
it  to  a  number  of  persons  and  that  it  was  received  and 
read  by  one  of  such  persons,  and  if  you  also  believe 
from  the  evidence  that  plaintiff  did  not  consent  that 
such  article  should  be  so  printed  and  mailed,  and  if 
you  find  from  the  evidence  that  said  article  as  mailed 
to  such  persons  by  defendant  had  a  necessary  tend- 
ency to  expose  the  plaintiff  to  hatred,  contempt  or 
ridicule,  you  will  find  the  issues  for  the  plaintiff." 

The  vice  of  this  instruction  will  be  readily  seen  by 
mere  inspection  of  the  instruction.  Only  the  article 
as  published  by  the  Record-Herald  is  ''set  forth  in 
the  declaration,"  and  the  jury  are  told,  in  substance, 
by  this  instruction  that  if  they  found  from  the  evi- 
dence ''that  said  article"  (set  forth  in  the  declara- 
tion) "as  mailed  to  such  persons  by  defendant  had  a 
necessary  tendency  to  expose  the  plaintiff  to  hatred," 
etc.,  "you  will  find  the  issues  for  the  plaintiff."  The 
article  published  in  the  Record-Herald,  when  consid- 
ered alone,  is  libelous  per  se.  The  instruction  vio- 
lated the  rule  that  the  whole  publication  must  be  con- 
sidered in  determining  the  question  of  whether  or 
not  there  is  a  libel.    This  instruction  is  necessarily 
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misleading  and  there  was  no  other  instruction  given 
in  the  case  that  had  any  tendency  to  correct  this  error, 
that  is  to  say,  that  called  the  attention  of  the  jury  to 
the  fact  that  the  whole  publication  must  be  considered 
in  determining  the  meaning  of  appellant. 

Appellee's  second  instruction  is  erroneous.  It  tells 
the  jury  that  **if  you  find  the  issues  for  the  plaintiff 
and  believe  from  the  evidence  that  the  publication 
was  made  maliciously  or  wantonly  and  under  circum- 
stances evincing  disregard  for  the  rights  of  the  plain- 
tiff, and  with  malice,  then  in  assessing  her  damages 
you  are  not  confined  to  such  damages  as  will  simply 
compensate  plaintiff  for  such  injuries  as  the  evidence 
shows  she  has  received  by  reason  of  the  publication 
of  the  defamatory  words  set  forth  in  the  declaration, 
but  you  may  in  addition  thereto  assess  against  the  de- 
fendant by  way  of  punishment  to  it  and  as  an  example 
to  others  such  damages  as  the  jury  in  their  sound 
judgment  under  all  the  evidence  in  the  case,  believe 
the  defendant  ought  to  pay. ' '  This  instruction  is  sub- 
ject to  two  objections.  In  the  first  place,  by  the  lan- 
guage of  the  instruction,  it  is  absolutely  assumed  that 
the  evidence  shows  that  appellee  has  been  injured  by 
reason  of  the  publication  of  *'the  defamatory  words 
set  forth  in  the  declaration."  The  instruction  is  also 
vicious  in  telling  the  jury  they  mav  assess  against 
the  defendant  such  damages  as  the  jury  *' believe  the 
defendant  ought  to  pay,"  under  all  the  evidence  in  the 
case,  instead  of  closing  with  the  proper  conclusion, 
*'such  damages,  if  any,  as  you  shall  find  from  all  the 
evidence  in  the  case  that  she  is  entitled  to  recover 
against  the  defendant."  It  should  always  be  borne 
in  mind  when  formulating  instructions  to  the  jury  that 
a  plaintiff  can  only  recover  **such  actual  damages  as 
he  has  sustained/^  and,  if  it  is  a  proper  case  for  ex- 
emplary damages,  that  he  can  then  only  recover  such 
damages  as  he  is  entitled  to  under  the  evidence,  and 
that  it  must  not  be  assumed  by  an  instruiction  that  he 
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has  sustained  damages  when  the  question  is  contro- 
verted. **The  jury  are  to  inquire  not  what  the  de- 
fendant can  pay  (or  ought  to  pay)  but  what  the  plain- 
tiff ought  to  receive. ' '  Hohnes  v.  Hohnes,  64  111.  294 ; 
Smith  V.  WundesUch,  70  111.  426;  Dady  v.  Condit,  188 
111.  234. 

There  was  no  evidence  in  this  case  of  the  pecuniary 
ability  of  the  defendant,  and  the  question  of  such  abil- 
ity is  virtually  submitted  to  the  jury  by  the  above  in- 
struction, and  the  damages  made  to  depend  solely  on 
that  question.  Where  such  evidence  of  pecuniary 
worth  is  not  proved  the  jury  have  no  right  to  give  any 
more  damages  than  they  would  if  it  had  affirmatively 
appeared  that  the  defendant  was  without  pecuniary 
resources.  T.  W.  &  W.  By.  Co.  v.  Smith,  57  lU.  517 ; 
MuUin  V.  Spangenberg,  112  lU.  140,  146. 

Appellant  ^s  contention,  however,  that  appellee  *s  sec- 
ond instruction  attempts  to  submit  the  question  of 
actual  or  express  malice  as  the  basis  of  exemplary 
damages,  is  not  tenable,  if  it  means  thereby  an  actual 
intent  on  the  part  of  appellant  to  do  appellee  an  in- 
jury. Express  malice,  or  malice  in  fact,  is  not  neces- 
sary to  authorize  exemplary  damages.  Proof  of  ex- 
press malice  may  be  made  in  any  libel  case  to  enhance 
the  plaintiff's  damages,  and  the  defendant  may  offer 
proof  showing  the  absence  of  express  malice  in  mitiga- 
tion of  damages,  but  not  as  barring  the  right  of  the 
plaintiff  to  recover  exemplary  damages.  Hintz  v. 
Graupner,  138  111.  158.  Express  malice,  or  malice  in 
fact,  is  so  commonly  understood  that  a  definition  there- 
of would  not  seem  to  be  necessary  in  an  instruction  to 
the  jury.  The  failure  of  the  court  to  define  malice, 
and  especially  malice  in  fact,  could  not  have  injured 
appellant  in  our  judgment.  Implied  malice,  or  malice 
in  law,  was  not  in  express  terms  referred  to  in  the  in- 
structions. 
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If  the  intent  of  the  defendant  in  a  suit  for  a  libel 
or  for  slander  be  doubtful,  the  witnesses  may  be  asked 
their  opinion  as  to  the  intent  of  the  defendant.  Their 
answers  are  not  conclusive  upon  the  jury,  but  such 
testimony  is  admissible  as  tending  to  «how  what  mean- 
ing hearers  of  common  understanding  would  and  did 
ascribe  to  the  alleged  libelous  matter.  Particularly 
is  this  rule  applicable  where  the  witnesses  are  also 
parties  who  read  the  alleged  libelous  matter.  We  think 
the  court  was  in  error  in  excluding  testimony  of  the 
above  character  in  this  case.  McKee  v.  Ingalls,  4 
Scammon,  30 ;  Nelson  v.  Borchenius,  52  HI.  236 ;  Dexter 
V.  Harrison,  146  111.  169;  Dexter  v.  Taber,  12  Johns. 
(N.  Y.)  238;  2  Greenleaf  on  Evidence,  Sec.  417. 

It  is  also  argued  by  appellant  that  the  damages 
awarded  by  the  jury  are  excessive.  We  do  not  think 
it  necessary  or  proper  to  discuss  this  question,  or  the 
merits  of  the  case.  For  the  errors  indicated  the  judg- 
ment of  the  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Leon  D.  Buaso,  Defendant  in  Error,  v.  Wells  Bros.  Com' 

pany,  Plaintiff  in  Error. 

Oen.  No.  16,150. 

1.  Master  and  servant — what  essential  to  recovery  by  latter.  Be- 
fore a  servant  can  recover  a^i^inst  the  master  for  a  failure  to  provide 
him  with  a  reasonably  safe  place  in  which  to  work,  or  with  reasonably' 
safe  appliances  with  which  to  work,  he  mnst  prove  that  the  defect  com- 
plained of  existed,  that  the  master  had  notice  thereof,  or  might  have 
had  by  the  exerciee  of  ordinary  care,  and  that  the  employe  did  not 
know  of  the  defect  and  had  not  an  equal  means  of  knowledge  with  the 
master. 

2.  Master  and  servant — when  duty  of  inspection  does  not  exist. 
The  duty  of  inspection  by  the  master  of  appliances  used  by  his  servants 
<loi:S  not  extend  to  small  and  common  tools  in  everyday  use,  of  the  fitness 
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of  which  the  servants  using  them  may  be  reasonably  supposed  to  be 
competent  judges. 

3.  Master  and  servant — tvhen  doctrine  of  assumed  risk  applies. 
The  servant  assumes  the  risks  of  injuries  from  simple  and  ordinary  ap- 
pliances and  methods,  the  nature  of  which  he  understands,  or  which 
is  easily  understood. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscar  M.  Tor- 
RisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.  Beversed  with  finding  of  fact.  Opinion  filed  Febru- 
ary 21,  1912. 

F.  J.  Canty,  for  plaintiff  in  error;  E.  J.  Folonib 
and  E.  P.  Gabbett,  of  counsel. 

MoBBis  LoEPF  and  E.  M.  Seymoub,  for  defendant  in 
error. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Judgment  was  rendered  in  the  court  below  for  $100 
in  favor  of  Leon  D.  Buaso  against  Wells  Brothers 
Company,  plaintiff  in  error,  for  personal  injuries  sus- 
tained by  reason  of  the  head  of  a  sledge-hammer, 
which  was  being  swung  by  another  laborer,  flying  off 
the  handle  and  striking  appellee  on  the  arm.  Feb.  3, 
1909,  defendant  in  error  and  a  fellow  servant,  Joseph 
Deoro,  were  employed  by  plaintiff  in  error  in  the  de- 
struction of  certain  concrete  used  in  the  erection  of 
the  Commonwealth  Edison  Building  in  Chicago.  The 
work  was  being  done  by  three  shifts  of  men  of  eight 
hours  each,  defendant  in  error  starting  to  work  about 
midnight.  The  tools  with  which  the  work  was  done, 
including  the  sledge-hammer  in  question,  were  left  on 
the  work  by  the  gang  of  men  preceding  the  gang  of 
defendant  in  error.  Defendant  in  error  was  holding 
a  wedge  or  chisel  that  was  being  struck  with  the  sledge 
by  Deoro,  and  without  warning  the  sledge  flew  off  the 
handle  and  struck  defendant  in  error  on  the  arm  and 
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injured  him.  This  writ  of  error  is  prosecuted  to  re- 
verse the  judgment  of  the  Municipal  Court. 

There  are  two  well  grounded  reasons  urged  by 
plaintiff  in  error  for  the  reversal  of  the  judgment : 

First  No  evidence  was  introduced  tending  to  show 
any  defect  in  the  hammer  or  in  the  handle  of  the  same, 
and  there  was  no  evidence  showing  knowledge  of  plain- 
tiff in  error  that  said  hammer  was  likely  to  come  off, 
or  that  by  the  exercise  of  ordinary  care  it  would  have 
had  such  knowledge.  The  evidence  is  simply  to  the 
effect  that  the  hammer  came  off  while  being  so  wielded 
by  Deoro  and  struck  Buaso  on  the  arm  and  injured 
him ;  that  the  hammer  was  left  on  the  work  by  the  pre- 
vious shift  of  men,  anctthat  the  hammer  had  never  been 
known  to  come  off  prior  to  this  time. 

Before  an  employe  can  recover  against  the  master 
for  a  failure  to  provide  him  with  a  reasonably  safe 
place  in  which  to  work,  or  with  reasonably  safe  appli- 
ances with  which  to  work,  he  must  prove  that  the  defect 
complained  of  existed,  that  the  master  had  notice 
thereof  or  might  have  had  by  the  exercise  of  ordinary 
care,  and  that  the  employe  did  not  know  of  the  defect 
and  had  not  an  equal  means  of  knowledge  with  the 
master.  L.  E.  &  W.  Ry.  Co.  v.  Wilson,  189  111.  89; 
The  Diamond  Glue  Co.  v.  Wietzychowski,  227  111.  338. 

It  is  suggested  by  defendant  in  error  that  the  plain- 
tiff in  error  was  in  duty  bound  to  inspect  the  hammer 
and  that  an  inspection  would  have  revealed  the  dan- 
ger. The  evidemce  does  not  show  any  defect,  nor  that 
an  inspection  would  have  revealed  the  danger.  Be- 
sides, the  duty  of  inspection  by  an  employer,  of  the 
appliances  used  by  his  employes,  does  not  extend  to 
the  small  and  common  tools  in  every-day  use,  such  as  a 
hammer,  a  hoe,  an  ax,  etc.,  of  the  fitness  of  which 
the  employes  using  them  may  be  reasonably  supposed 
to  be  competent  judges.  Wachsmuth  v.  Shaw  Electric 
C.  Co.,  118  Mich.  275. 

Second.    An  employe  assumes  the  risks  of  injuries 


Chicago — First  Distbict — ^Febbuaby,  1912.     577 

Ziehme  v.  Mclnernej,  167  111.  App.  577. 

from  simple  and  ordinary  appliances  and  methods,  the 
nature  of  which  he  understands,  or  whiich  is  easily 
understood.  Sims  v.  East,  etc.,  Ry.  Co.,  84  Ga.  152; 
Henggler  v.  Cohn,  68  N.  J.  L.  240 ;  Plunkett  v.  Dono- 
van, 36  N.  Y.  St.  Eep.  91 ;  Olsen  v.  Doherty  L.  Co.,  102 
Wis.  264;  Wehster  Mfg.  Co.  v.  Nisbett,  205  111.  273; 
Riley  v.  Am.  S.  &  W.  Co.,  129  Dl.  App.  123,  127. 

Defendant  in  error  had  used  the  sledge-hammer  fre- 
quently himself,  was  apparently  familiar  with  it  and 
all  parts  of  the  work  being  done  which  was  of  the  sim- 
plest kind.  No  case  was  proved  by  the  defendant  in 
error,  and  a  verdict  of  not  guilty  should  have  been 
directed. 

The  judgment  is  reversed. 

Judgment  reversed  with  finding  of  fact. 

Finding  of  fact  to  be  incorporated  in  the  judgment : 

We  find  as  an  ultimate  fact,  that  the  plaintiff  in  er- 
ror is  not  guilty  of  the  negligence  charged  against  it 
by  defendant  in  error. 


A.  E.  Ziehme,  doins:  business  as  St.  Louis  Jewelfy  Com- 
pany, Plaintiff  in  Error,  v.  L.  B.  Mclnerney, 

Defendant  in  Error. 

Gen.  No.  16,203. 

1.  Vendor  and  vendee — when  rescission  unauthorised.  After  the 
acceptance  of  a  proposed  contract,  it  becomes  binding  upon  both  parties^ 
and  the  vendee  cannot  cancel  the  same  without  the  consent  of  the 
vendor. 

2.  Contkacts — how  cannot  he  varied  by  parol,  A  stipulation  in  a 
written  contract  that  no  statement  made  by  the  vendor  or  its  salesman 
will  be  a  part  of  the  agreement,  unless  written  in  the  original  order,  is 
l)inding  on  the  vendee,  and  parol  evidence  is  inadmissible  to  contradict 
or  enlarge  the  terms  of  the  contract  as  it  existed  when  signed  by  the 
vendee  and  accepted  by  the  vendor. 
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3.  Sales — what  delivery  passes  title,  A  delivery  of  merchandiHe 
ordered  to  a  common  carrier  is  a  delivery  to  the  vendee,  and  upon  such 
delivery  title  passes  to  the  vendee,  and  authorizes  recovery  of  the  pur- 
chase price  by  the  vendor. 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  William  N.  Gjem- 
MILL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Beversed.     Opinion  filed  February  21,  1912. 

Albebt  0.  Olson,  for  plaintiflf  in  error;  James  J* 
Leahy,  of  counsel. 

Fbanois  a.  Habpeb  and  Ode  L.  Rankin,  for  defend- 
ant in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

This  is  a  suit  brought  in  the  Municipal  Court  by  A. 
E.  Ziehme,  doing  business  as  the  St.  Louis  Jewelry 
Company,  plaintiff  in  error,  against  Mrs.  L.  B.  Mc- 
Inemey,  defendant  in  error,  to  recover  the  purchase 
price  of  a  consignment  of  jewelry  alleged  to  have  been 
sold  and  delivered  to  her  in  compliance  with  her  writ- 
ten order  to  plaintiflf  in  error.  The  material  facts  are 
that  on  June  16,  1908,  a  salesman  of  plaintiflf  in  error 
called  on  defendant  in  error  at  her  place  of  business 
in  Chicago,  and  after  some  conversation  about  the 
proposition  he  had,  he  induced  her  to  sign  the  written 
order  for  the  jewelry  in  question.  After  an  itemized 
list  of  the  various  articles  of  jewelry,  together  with 
prices  of  the  same,  followed  by  printed  provisions  with 
reference  to  warranty,  privilege  of  exchange,  explana- 
tion of  a  coupon  system,  etc.,  the  order  concludes  as 
follows : 

**Date  6-16-^08. 
St.  Louis  Jewelry  Co., 
St.  Louis,  Mo. 
Gentlemen: — On  your  approval  of  the  terms  and 
conditions  of  the  above  order,  please  deliver  to  us,  at 
your  earliest  convenience,  F.  0.  B.  factory  or  distrib- 
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uting  point,  the  goods  above  listed  on  the  above  terms. 
We  agree  that  no  statement  made  by  ourselves  or  the 
salesman  will  be  a  part  of  this  agreement,  unless  writ- 
ten in  the  original  order  received  and  accepted  by- 
yon. 

W.  C.  Block,  Mrs.  L.  B.  Mclnemey, 

Salesman.  Customer. ' ' 

The  contract  was  signed  by  the  defendant  in  error 
on  the  evening  of  June  16,  1908,  about  five  o'clock, 
and  delivered  to  salesman.  Block.  It  was  received  by 
plaintiff  in  error  at  his  St.  Louis  oflSce  about  10  A.  M» 
on  the  following  day,  June  17th.  Upon  receiving  the 
order  and  investigating  defendant  in  error's  credit 
standing,  plaintiff  in  error  at  once  properly  addressed 
and  mailed  to  defendant  in  error  on  the  same  day,  June 
17th,  a  letter  with  proper  postage,  notifying  her  of  his 
acceptance  of  the  order  and  the  shipment  of  the  goods 
by  express  accordingly.  The  letter  was  received  by 
her  in  the  usual  course  of  the  mails.  About  9  o'clock 
A.  M.  of  June  17th,  the  day  the  goods  were  shipped, 
defendant  in  error  wrote  a  letter  of  cancellation  to 
plaintiff  in  error,  properly  addressed  and  mailed,  in 
which  she  said  to  him :  ' 'I  want  you  to  cancel  my  order 
of  yesterday  given  your  Mr.  Block.  I  have  considered 
the  matter  and  decided  I  won't  try  that  Coupon 
Scheme  just  now."  This  letter  was  received  by  plain- 
tiff in  error  about  10  o'clock  A.  M.  of  June  18th,  and 
he  replied  at  once  that  the  goods  were  already  ship- 
ped and  that  he  could  not,  therefore,  accommodate  her 
by  cancelling  the  order.  Defendant  in  error  refused 
to  accept  the  goods  from  the  express  company,  and 
they  were  never  returned  to  plaintiff  in  error.  A  ver- 
dict and  judgment  were  rendered  in  a  jury  trial  in 
favor  of  defendant  in  error,  and  this  writ  of  error  is 
prosecuted  to  reverse  the  judgment.  The  defense  of 
defendant  in  error  was  based  solely  upon  an  oral 
statement  of  the  salesman  put  in  evidence  by  the  de- 
fendant in  error  against  the  objections  of  plaintiff  in 
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^rror.  The  statement  of  the  agent  was  made,  as  she 
testified,  before  she  signed  the  contract,  and  is  as  fol- 
lows: *^If  you  do  decide  not  to  take  it  (the  goods),  it 
will  only  cost  you  a  two  cent  stamp  to  cancel  this 
order. ' ' 

After  the  acceptance  by  the  plaintiff  in  error  of  the 
proposed  contract  of  defendant  in  error,  it  became 
binding  upon  both  parties  thereto,  and  the  defendant 
in  error  could  not  cancel  the  same  without  consent  of 
plaintiff  in  error.  The  stipulation  in  the  written  con- 
tract that  no  statement  made  by  defendant  in  error  or 
the  salesman  will  be  a  part  of  the  agreement,  unless 
written  in  the  original  order,  is  binding  on  her,  and 
parol  evidence  was  not  admissible  to  contradict  or  to 
-enlarge  the  terms  of  the  contract  as  it  existed  when 
signed  by  her  and  accepted  by  plaintiff  in  error.  Davis 
V.  The  Fidelity  F.  Ins.  Co.,  208  111.  375 ;  Union  S.  Sew- 
ing  M.  Co.  V.  Lockwood,  110  HI.  App.  387. 

The  delivery  of  the  goods,  consigned  to  defendant  in 
error,  to  the  express  icompany  at  St.  Louis,  was  a  de- 
livery thereof  to  defendant  in  error,  and  upon  such 
delivery,  title  thereto  and  responsibility  therefor, 
T^assed  from  plaintiff  in  error  to  defendant  in  error. 
The  refusal  of  defendant  in  error  to  accept  the  goods 
from  the  carrier  could  not  defeat  an  action  for  the  pur- 
chase price.  Earl  Mfg.  Co.  v.  Summit  Lumber  Co., 
125  111.  App.  391 ;  City  of  Carthage  v.  Duvall,  202  HI. 

The  delivery  of  the  goods  to  the  carrier  was  an 
fict  of  acceptance  of  the  contract,  and  no  notice  of 
revocation  had  been  received  by  plaintiff  in  error  until 
after  such  delivery  was  made.  Besides,  the  plaintiff 
in  error  had  previously  accepted  or  approved  the  con- 
tract by  letter  properly  mailed  and  addressed  to  de- 
fendant in  error.  Haas  v.  Myers,  111  111.  421;  Chy- 
traus  V.  Smith,  141  111.  231 ;  Byrne  v.  Van  Tienhoven, 
5  Com.  Pleas  Div.,  344  (Eng.). 
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There  was  only  required  of  plaintiflf  in  error  the 
simple  act  of  approval  or  acceptance  of  said  contract 
to  make  it  binding  on  both  parties.  It  was  not  re- 
quired to  be  by  mail  or  even  in  writing.  There  is  no 
force  in  the  contention  of  defendant  in  error  that  the 
mail  service  was  the  selected  agency  of  plaintiff  in 
error  by  which  the  contract  was  to  be  completed,  and 
that,  therefore,  when  defendant  in  error  mailed  her 
letter  of  cancellation,  plaintiff  in  error  at  that  moment  * 
received  notice  of  the  cancellation.  Both  used  the  mail 
service  voluntarily  and  without  agreement  or  sugges- 
tion by  the  other,  she  for  the  purpose  of  giving  notice 
of  cancellation,  and  he  for  the  purpose  of  giving  notice 
of  an  acceptance,  that  had  already  been  made. 

The  mail  service  was  the  common  agency  of  both 
parties,  and  there  was  no  notice  to  plaintiff  in  error 
of  defendant  in  error's  desire  to  cancel  the  order  until 
it  was  delivered  at  St.  Louis ;  and  at  that  time  the  con- 
tract had  already  been  completed  by  the  plaintiflf  in 
error's  approval  thereof  and  delivery  of  the  goods  to 
the  carrier.  There  being  no  evidence  oflfered  tending 
to  establish  a  defense  to  the  claim  of  the  plaintiflf  in 
error,  and  he  having  proved  his  case  in  every  partic- 
ular, a  verdict  should  have  been  directed  in  his  favor. 

The  judgment  is,  therefore,  reversed,  and  a  judg- 
ment will  be  entered  in  this  court  in  favor  of  plaintiflf 
in  error  and  against  the  defendant  in  error  in  the  sum 
of  $288,  the  contract  price  of  the  goods,  and  for  costs. 

Judgment  reversed. 
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Helen  B.  McWhiimey,  Execatrix,  Defendant  in  Error,  v. 

Ethelyn  A.  QUI,  Plaintiff  in  Error. 

Gen.  No.  16,226. 

Municipal  Coubt — when  aut1u>ri0ed  to  enter  default.  Under  the  stat- 
ute and  adopted  rules  of  the  municipal  court,  which  authorizes  the  re- 
quiring of  an  affidavit  of  merits,  the  municipal  court  may,  in  advance 
of  the  trial,  notwithstanding  the  defendant  has  entered  his  appearance, 
require  him  to  file  an  affidavit  of  merits,  and  may  in  the  absence  of 
such  an  affidavit  enter  default  and  judgment  without  having  the  cause 
set  for  triaL 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W.  Hous- 
ton, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Ai&rmed.     Opinion  filed  Februaiy  21,  1912. 

Claib  D.  Vallettb,  for  plaintiff  in  error. 
Geobgb  E.  Dawson,  for  defendant  in  error. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Ethelyn  A.  Gill  prosecutes  this  writ  of  error  to  re- 
view a  judgment  of  the  Municipal  Court  against  her 
in  the  sum  of  $96.88  in  a  case  of  the  fourth  class. 

The  defendant  in  error  filed  wih  her  statement  of 
claim  an  affidavit  of  merits.  Plaintiff  in  error  entered 
her  appearance.  On  return  day  defendant  in  error 
moved  for  a  rule  on  plaintiff  in  error  to  file  an  affi- 
davit of  merits  in  three  days,  which  the  court  allowed. 
At  the  expiration  of  the  rule  the  court  on  motion  en- 
tered said  judgment  by  default  in  favor  of  defendant 
in  error,  for  want  of  said  affidavit  of  merits. 

The  sole  ground  urged  for  the  reversal  of  the  judg- 
ment is  that  in  the  Municipal  Court  in  cases  of  the 
fourth  class  a  judgment  as  in  case  of  default  cannot 
he  entered  where  the  defendant  has  filed  his  appear- 
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aace.  The  provisions  of  the  Miinicipal  Court  Act 
bearing  directly  upon  the  question  for  decision  in  this 
case  are  found  in  the  following  sections  thereof,  to 
wit,  sections  19,  40,  43  and  45.  Those  provisions  are 
as  follows :.  *  *  That  until  otherwise  determined,  *  •  * 
the  practice  in  the  Municipal  Court  shall  be  the  same, 
as  near  as  may  be,  as  that  which  may  from  time  to 
time  be  prescribed  by  law  for  similar  suits  or  proceed- 
ings in  Circuit  Courts,  excepting  that  in  cases  of  the 
fourth  class  •  •  •  the  issues  shall  be  determined  With- 
out other  forms  of  written  pleadings  than  those  here- 
inafter expressly  prescribed.  Said  Municipal  Court 
shall  be  the  sole  judge  of  the  applicability  to  the  pro- 
ceedings of  said  court  of  the  rules  of  practice  pre- 
scribed by  law  for  similar  cases  in  the  Circuit  Courts 
and  its  decisions  in  respect  thereto  shall  not  be  subject 
to  review  upon  writ  of  error.  •  •  •  That  every  case  of 
the  fourth  class  •  •  •  shall  be  commenced  by  the  filing 
by  the  plaintiff  with  the  clerk  of  a  praecipe  for  a  sum- 
mons, specifying  the  names  of  the  parties  to  the  suit, 
the  amount  of  the  plaintiff's  claim,  *  •  •  and  a  state- 
ment of  the  plaintiff's  claim,  which  statement,  if  the 
suit*  be  upon  a  contract,  shall  consist  of  a  statement 
of  the  account  or  of  the  nature  of  the  demand.  •  •  • 
In  cases  of  the  fourth  class,  *  *  *  the  Municipal  Court 
may  adopt  such  rules  and  regulations  as  it  may  deem 
necessary  to  enable  the  parties,  in  advance  of  the  trial, 
to  ascertain  the  nature  of  the  plaintiff's  claim,  or  of 
the  defendant's  defense.  •  •  •  That  upon  the  return 
of  any  such  summons  duly  served,  the  plaintiff  shall 
be  entitled  to  judgment  as  in  case  of  default,  unless 
the  defendant  shall  either  appear  in  person  *  *  *  or 
shall  file  his  appearance  in  writing  *  *  *  .  In  case 
the  defendant  shall  desire  upon  the  trial  to  present 
any  set-off  or  counter-claim,  he  shall  file  a  statement 
thereof  with  his  appearance.  •  •  •  That  if  *  *  *  the 
defendant  shall  appear  at  the  time  specified  in  the 
summons,  *  *  *  the  court  shall,  at  such  time,  *  *  *  fix 
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a  time  for  the  trial  thereof  and  such  case  shall  be  tried 
at  the  time  so  fixed." 

The  Municipal  Court  adopted  by  a  rule  the  provis- 
ions of  sections  55  and  56  of  the  Practice  Act,  in  so 
far  as  the  same  are  applicable  to  its  procedure,  as  fol- 
lows: 

**If  the  plaintiff  in  any  suit  upon  a  contract,  ♦  *  * 
for  the  payment  of  money,  shall  file  with  ♦  ♦  •  his 
statement  of  claim,  if  the  case  be  a  fourth  class  case, 
an  affidavit  showing  the  nature  of  his  demand,  and  the 
amount  due  him  from  the  defendant,  *  *  *  he  shall  be 
entitled  to  judgment,  as  in  icase  of  default,  unless  the 
defendant  *  *  *  shall  file  with  his  appearance,  *  *  *  an 
affidavit  stating  that  he  verily  believes  the  defendant 
has  a  good  defense  to  said  suit  upon  the  merits  to  the 
whole  or  a  portion  of  the  plaintiff 's  demands  and  spec- 
ifying the  nature  of  such  defense  and  if  a  portion, 
specif jing  the  amount  (according  to  the  best  of  his 
judgment  and  belief)." 

We  think  it  is  very  clear  from  the  provisions  of  the 
Municipal  Court  Act  above  quoted  that  the  court  had 
ample  power  to  adopt  the  said  rule,  and  that  it  is  en- 
tirely in  harmony,  and  not  in  conflict  with,  the  other 
provisions  of  the  statute  in  regard  to  actions  of  the 
fourth  class.  It  is  a  necessary  rule  to  carry  out  the 
specific  provision  of  the  statute  that  the  court  may  by 
rule  *  *  enable  the  parties,  in  advance  of  the  trial,  to  as- 
certain the  nature  of  the  plaintiff's  claim,  or  the  de- 
fendant's defense."  The  rule  does  not,  as  insisted  by 
plaintiff  in  error,  compel  a  defendant  to  adopt  any 
more  elaborate  system  of  pleading  than  that  con- 
templated by  the  statute  in  cases  of  the  fourth  class. 
Neither  does  the  statute  contemplate  or  provide  that  a 
defendant  shall  have  the  case  set  for  trial  before  he 
shall  be  required  to  state  the  nature  of  his  defense,  if 
he  has  one.  On  the  contrary,  it  expressly  provides 
that  the  court  may  rule  him  to  do  this  *4n  advance  of 
the  trial."  If  he  has  no  defense,  or  fails  to  file  his  affi- 
davit of  merits  disclosing  the  nature  of  his  defense  as 
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ruled,  the  court  is  not  bound  to  set  it  for  trial  at  all. 
The  statute  and  all  its  parts  must  be  construed  to- 
gether, and  no  part  of  it  rendered  meaningless  and 
useless  by  a  strict  or  strained  construction.  When  it 
develops  that  a  defendant,  after  he  has  entered  his  ap- 
pearance, has  no  defense  to  offer,  the  court's  action  in 
setting  his  case  for  another  day  for  trial,  if  it  should 
do  so,  would  be  a  mere  act  of  delaying  the  plaintiff  in 
his  right  to  a  default  and  judgment  which  the  defend- 
ant, by  his  act  of  refusing  or  neglecting  to  file  his  affi- 
davit of  merits,  confesses.  The  plaintiff  in  error  was 
not  entitled  to  a  trial,  or  setting  of  her  case  for  trial, 
by  merely  entering  her  appearance,  unless  the  court 
had  used  its  discretion  in  overruling  defendant  in 
error's  motion  to  require  her  to  file  the  affidavit  of 
merits.  Plaintiff  in  error  admits  that  the  court  had  the 
right  and  power  to  make  the  rule  requiring  an  affidavit 
of  merits,  but  insists  that  whether  she  complied  with 
the  rule  or  not  she  was  entitled  to  a  trial  because  she 
had  entered  her  appearance,  as  provided  by  the  stat- 
ute. The  bare  statement  of  the  proposition  is  a  suffi- 
cient answer  to  the  same.  The  power  in  a  court  to 
make  a  rule  necessarily  carries  with  it  the  power  to 
enforce  it.    Koch  v.  Dickinson,  152  111.  App.  413. 

Plaintiff  in  error  made  no  showing  that  she  had  any 
meritorious  defense  to  this  action  in  the  lower  court, 
and  makes  no  such  claim  here.  No  reason  is  offered 
why  she  did  not  comply  with  the  rule  of  the  court  to 
file  an  affidavit  of  merits.  If  the  rulings  of  the  court 
complained  of  by  her  were  erroneous,  and  we  hold 
that  they  are  not,  we  would  not  feel  warranted,  by 
her  showing  in  this  record,  in  reversing  the  judgment 
merely  for  the  sake  of  giving  her  an  opportunity  for  a 
trial. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Jacob  Heeringa  et  al.,  Plaintiffs  in  Error,  v.  William  Ort- 
lepp et  al.,  Defendants  in  Error. 

Gen.  No.  16,242. 

1.  SuitETYSHiP — when  instrument  continuing  guarantee.  Held,  that 
the  instrument  set  forth  in  the  opinion  in  this  case  fixing  no  limit  as 
to  the  amount  of  credit  that  should  be  given  the  debtor  by  reason  of 
the  limitation  as  to  the  amount  guaranteed,  and  which  further  fixed  no 
limit  of  time,  although  the  amount  of  the  guarantee  was  limited,  was 
continuing  in  character. 

2.  Suretyship — effect  of  failure  to  notify  guarantor  of  debtor  *8  de- 
fault. The  failure  of  the  creditor  to  notify  a  guarantor  promptly  as 
to  the  debtor's  default  is  only  a  defense  in  so  far  as  such  guarantor 
suffers  loss  in  consequence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Z.  Uhub^ 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.    Beversed.    Opinion  filed  February  21,  1912. 

Chaelbs  Daniels  and  Sumneb  C.  Palmeb,  for  plain- 
tiffs  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Plaintiffs  in  error,  doing  business  as  Michigan  Tea 
Rusk  Company,  sued  William  Ortlepp  and  Samuel 
Hoffman,  defendants  in  error,  upon  an  account  for 
goods  sold  and  delivered  to  Hoffman,  March  25,  1908, 
to  September  24,  1908.  The  suit,  on  motion  of  plain- 
tiffs in  error,  was  dismissed  as  to  Hoffman.  In  a 
trial  without  a  jury  the  court  rendered  judgment 
against  the  plaintiffs  in  error,  who  ask  a  reversal  of 
the  judgment. 

Defendant  in  error,  Ortlepp,  was  sued  as  guarantor. 
Prior  to  July  23, 1908,  the  traveling  salesman  of  plain- 
tiffs in  error,  in  their  behalf,  told  Ortlepp  that  he 
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would  not  sell  Hoffman  any  more  goods  unless  some- 
body guaranteed  the  pay.  A  few  days  thereafter  the 
salesman  received  and  accepted  for  plaintiffs  in  error 
the  following  letter  of  guaranty,  to  wit : 

'^Chicago,  July  23rd,  1908. 

Michigan  Tea  Busk  Company, 
Gentlemen : 
I  guarantee  Mr.  Hoffman's  account  for  the  sum  of 
Two  Hundred  and  Fifty  ($250.00)  Dollars  for  goods. 
In  case  of  non-payment  I  want  to  be  notified  right 
away. 

Yours, 

WiUiam  Ortlepp.'' 
Following  the   acceptance   of   the   said   guaranty, 

plaintiffs  in  error  sold  and  delivered  to  Hoffman  six 
bills  of  tea,  amounting  to  $611.  Hoffinan  made  five 
payments  thereon  during  the  running  of  the  account, 
amounting  to  $323.13,  leaving  a  balamce  due  of  $288.13. 
Shortly  after  the  selling  of  the  last  bill  to  Hoffman, 
i.  e.,  shortly  after  September  24,  1908,  the  salesman 
told  Ortlepp  that  Hoffman  had  bought  several  bills 
and  had  paid  part ;  that  he  had  not  paid  for  the  last 
bill  and  two  other  prior  bills,  and  that  he  owed  a  bal- 
ance of  $288.31.  Ortlepp  replied  that  he  would  go  and 
see  Hoffman  about  it. 

The  court  refused  to  hold  as  a  proposition  of  law 
that  the  guaranty  of  Ortlepp  was  a  continuing  guaran- 
ty. The  court  also  held  as  a  proposition  of  law  that 
the  plaintiff  in  error  was  not  bound  to  give  notice  to 
Ortlepp  of  non-payment  by  Hoffman  until  he  owed 
$250,  but  was  bound  to  do  so  right  away  after  said 
amount  was  due.  There  is  no  dispute  that  Hoffman 
owed  said  balance,  and  it  was  well  proved,  and  no 
further  evidence  of  defense  was  offered  by  defendant 
in  error. 

Following  the  rule  in  such  cases  of  giving  to  the  in- 
strument the  effect  which  best  accords  with  the  inten- 
tions of  the  parties,  as  manifested  by  the  terms  of  the 
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guaranty  when  taken  in  connection  with  the  subject- 
matter,  and  read  in  the  light  of  the  surrounding  cir- 
cumstances, we  must  hold  that  the  contract  is  a  con- 
tinuing guaranty.  It  appears  that  it  was  the  inten- 
tion of  the  parties  to  look  to  a  course  of  dealing  in  the 
future.  Hoffman's  '* account  for  the  sum  of  $250'^ 
was  guaranteed,  and  the  term,  account,  is  usually  ap- 
plied not  to  the  result  of  a  single  item  or  transaction, 
but  to  the  condition  or  result  of  a  number  of  transac- 
tions in  which  there  are  different  items  of  charge  and 
credit.  No  limitation  of  time  is  fixed  in  the  contract, 
although  the  amount  of  the  guaranty  is  limited.  There 
was  no  limit  fixed  as  to  the  amount  of  credit  that 
should  be  given  Hoffman  by  reason  of  the  limitation 
as  to  the  amount  guaranteed.  The  evidence  therefore 
establishes  clearly  a  contract  of  continuing  guaranty, 
and  a  liability  against  Ortlepp  in  the  sum  of  $250,  un- 
less his  defense  of  want  of  timely  notice  shall  prevail. 
Taussig  v.  Eeid,  145  111.  488;  The  Malleable  Iron 
Range  Co.  v.  Pusey,  244  111.  184;  Pearsell  Mfg.  Co.  v. 
Jeffreys,  105  Am.  St.  522,  and  notes. 

The  purpose  of  notice  in  such  a  case,  generally,  is 
to  enable  the  guarantor,  if  he  elects,  to  pay  the  guar- 
anty and  proceed  at  once  against  the  principal.  De- 
fendants in  error  received  notice  of  default,  and  if  not 
timely  enough  under  the  contract,  it  had  no  other  ef- 
fect than  to  afford  Ortlepp  a  defense  to  the  extent  he 
sustained  loss  thereby.  Swisher  v.  Deering,  204  HI. 
203. 

As  there  was  no  proof  of  loss  to  Ortlepp  by  reason 
of  a  want  of  prompt  notice  to  him  of  Hoffman's  failure 
to  pay,  the  plaintiffs '  right  to  judgment  is  clear.  The 
judgment  of  the  Municipal  Court  is,  therefore,  re- 
versed, and  judgment  will  be  entered  in  this  court  in 
favor  of  plaintiffs  in  error  against  defendants  in  er- 
ror in  the  sum  of  $250  and  for  costs. 

Judgment  reversed. 
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Charles  H.  Aldrich,  Appellee,  v.  Lee  D.  Mathias,  Appellant. 

Gen.  No.  16,007. 

1.  Negotiable  instruments — when  want  of  consideration  cannot  he 
^hown.  In  an  action  upon  promissory  notes,  the  defense  of  a  want  of 
consideration  cannot  be  shown,  if,  in  order  to  do  so,  it  is  necessary  to 
open  up  partnership  accounts  which  have  been  settled  by  agreement  of 
the  parties. 

2.  Partnership — jurisdiction  in  nuitters  of  account.  A  court  of 
equity  has  exclusive  jurisdiction  to  settle  and  determine  disputed  items 
involved  in  a  partnership  accounting. 

3.  Assumpsit — what  does  not  preclude  maintenance  of  action.  The 
fact  that  promissory  notes  sued  on,  represent  a  settlement  between  the 
partners  of  their  accounts  as  such,  does  not  preclude  an  action  thereon 
in  a  court  of  law. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  David  T. 
Smiley,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1909.     Affirmed.     Opinion  filed  February  26,  1912. 

Goodrich,  Vincent  &  Bradley,  for  appellant. 

George  W.  Plummer  and  Charles  G.  McRoberts, 
for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opin- 
ion of  the  conrt. 

The  plaintiff,  Aldrich,  sued  the  defendant,  Mathias, 
"before  a  justice  of  the  peace  in  January,  1906,  on  seven 
promissory  notes  payable  to  Aldrich,  signed  by 
Mathias,  each  for  $25.  They  were  dated  February 
28, 1904,  and  due  respectively  on  the  15th  days  of  June, 
July,  August,  September,  October,  November  and  De- 
cember, 1904.  Aldrich  recovered  a  judgment  before 
the  justice  on  these  notes  for  $196  and  costs  of  suit. 
The  defendant  Mathias  appealed  to  the  County  Court 
of  Cook  county.  There  were  no  written  pleadings  be- 
fore the  justice  or  in  the  County  Court.    A  jury  in  the 
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Comity  Court  returned  a  verdict  for  the  defendant, 
but  the  Judge  sitting  in  the  County  Court,  on  motion 
of  the  plaintiff,  entered  a  judgment  non  obstante  vere- 
dicto in  favor  of  the  plaintiff  for  $205.62  and  costs* 
The  defendant  appealed  to  this  Court  and  the  Branch 
Appellate  Court  on  June  16,  1908,  reversed  the  judg- 
ment on  the  ground  that  there  being  no  formal  writ- 
ten pleadings  required  before  the  justice,  the  general 
issue  was  presumed  to  have  been  pleaded,  and  that  in 
the  face  of  a  good  plea  the  plaintiff  could  not  have  a 
judgment  non  obstante  veredicto.  The  cause  was  re- 
manded to  the  County  Court  "for  such  proceedings 
subsequent  to  verdict  as  the  Court  might  deem  prop- 
er." Presumably  the  verdict  was  set  aside  and  a  new 
trial  granted,  for  the  cause  comes  up  to  us  again  on 
an  appeal  from  a  judgment  of  the  County  Court  for 
$219.85  and  costs  rendered  on  a  directed  verdict  of 
a  jury  returned  December  24,  1908. 

After  the  verdict  a  motion  was  made  by  the  defend- 
ant for  a  new  trial  on  written  grounds  and  denied  by 
the  Court.  A  motion  to  arrest  the  judgment  on  the 
same  grounds  was  also  denied. 

The  defendant  at  the  trial  produced  certain  evi- 
dence which  was  received,  and  tendered  much  besides 
which  on  objection  was  excluded. 

The  argument  here  for  appellee  describes  the  hold- 
ing below  with  substantial  accuracy  in  the  statement, 
''The  trial  Court  held  that  this  proposed  testimony, 
and  the  documents  tendered  in  connection  with  it,  in- 
volved an  opening  up  of  partnership  matters  which 
the  partners  had  settled  among  themselves,  and  that 
a  court  of  law  with  a  jury  to  decide  the  issues  was 
not  the  proper  forum  for  such  defense,  and  refused  to 
allow  the  testimony  to  go  to  the  jury.'*  We  think  it 
might  be  added  that  all  the  evidence  adduced  by  the 
defendant  and  that  offered  would  not  togethefr,  even 
if  the  latter  had  been  admitted,  have  made  a  defense 
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justifying  any  other  verdict  and  judgment  than  that 
rendered. 

The  notes  sued  on  were  seven  of  a  series  of  forty- 
three  given  in  accordance  and  connection  with  an 
agreement  between  the  parties,  dated  May  29,  1904. 
The  notes  were  then  executed  and  dated  back  to  Feb- 
ruary 28th. 

This  agreement,  which  was  introduced  in  evidence, 
recites  the  giving  of  the  notes  by  Mathias  to  Aldrich, 
and  provides  that  '*  Whereas  there  are  certain  ac- 
counts due  the  late  firm  of  Aldrich,  Mathias  &  Phipps, 
in  all  which  accounts  Mathias  has  an  interest  equal 
to  fifteen  per  cent,"  upon  collection  beiog  made  on 
them  the  share  of  Mathias  shall  be  credited  on  the 
notes  last  maturiQg;  that  Mathias  will,  if  he  is  able, 
in  certain  contingencies,  anticipate  payments,  and  that 
Aldrich  will  assist  Mathias,  so  that  the  payments  shall 
cause  as  little  inconvenience  as  possible. 

The  agreement  of  May  29,  1904,  and  the  giving  of 
the  notes  was  the  sequel  of  an  agreement  entered  into 
on  March  1,  1902,  by  Aldrich,  Mathias  and  a  third 
lawyer  named  Phipps.  The  three  up  to  that  time  had 
been  partners  in  a  law  firm  under  the  name  of  Aldrich, 
Mathias  &  Phipps.  At  that  time  the  partnership  was 
dissolved.  The  books  of  the  firm  showed  that  the 
plaintiff  Mathias  had  drawn  more  of  the  receipts  than 
his  share  according  to  the  partnership  agreement,  and 
that  on  a  settlement  of  the  partnership  affairs  with- 
out further  realization  on  the  assets  Mathias  would 
be  indebted  to  Aldrich.  The  agreement  of  March  1, 
1902,  was  as  follows : 

**  Articles  of  Agreement  entered  into  this  1st  day  of 
March,  A.  D.  1902,  Witnesseth: 

That  the  partnership  heretofore  existing  between 
the  undersigned  under  the  firm  name  of  Aldbich, 
Mathias  &  Phipps  is  dissolved  by  mutual  consent. 

The  books  shall  be  closed  and  the  dissolution  date 
from  the  evening  of  February  28th,  1902.    Charles  H. 
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Aldrieh  will  retain  the  custody  of  the  books  and  papers 
of  the  late  firm,  collect  all  accounts  due  to  it  and  pay 
all  debts  against  the  said  firm,  paying  the  surplus,  if 
any,  after  paying  said  debts  and  the  amount  due  and 
to  become  due  to  Charles  H.  Aldrich  by  reason  of  ad- 
vancements, to  Lee  D.  Mathias  and  Park  Phipps  ac- 
cording to  their  interest  in  said  firm. 

Clients  of  the  firm  shall  be  permitted  to  designate 
without  solicitation  the  member  of  the  firm  by  whom 
they  desire  their  business  hereafter  conducted,  and 
upon  such  designation  being  made  such  member  shall 
be  entitled  to  the  papers  pertaining  to  such  client's 
business. 

The  stock  in  the  Chicago  Cattle  Company  shall  be 
retained  by  Charles  H.  Aldrich  to  secure  advance- 
ments and  overdrafts  and  if  within  two  years  from 
this  date  such  advancements  and  overdrafts  shall  not 
be  fully  padd,  then  the  undersigned  Lee  D.  Mathias 
and  Park  Phipps  severally  but  not  jointly  agree  to 
pay  upon  demand  his  proportionate  share  of  such 
overdraft  remaining  unpaid. 

The  books  of  Aldrich,  Mathias  and  Phipps  shall  be 
continued  without  cost  or  expense  to  Lee  D.  Mathias 
or  Park  Phipps,  and  the  said  Mathias  and  Phipps  shall 
have  access  thereto  at  all  proper  times  for  the  pur- 
pose of  examining  the  same  or  taking  copies  thereof. 

In  the  liquidation  of  the  accounts  due  the  firm  no 
member  of  the  firm  shall  extend  the  time  or  make 
diminution  of  the  amount  due  from  clients  as  shown 
by  the  books  on  the  evening  of  February  28th  without 
the  consent  of  all  the  members  o?  the  firm  first  had 
thereto. 

In  Witness  Whbkeof  the  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  herein 
named. 

Charles  H.  Aldrich         (seal). 
Lee  D.  Mathias  (seal). 

Park  Phipps  (seal).*' 

(The  italics  are  ours.) 

It  is  conceded  that  on  May  29,  1904,  when  the  notes 
were  given,  the  books  then  showed  that  the  amount 
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for  which  they  were  given  was  the  amount  in  which 
Mathias  appeared,  on  account  of  the  partnership  af- 
fairs, to  be  indebted  to  Aldrich  after  the  two  years' 
liquidation  provided  for  in  this  agreement  of  March 
1,  1902,  had  gone  on. 

By  leading  questions  which  were  put  by  defendant's 
counsel  on  the  trial  of  this  cause  below  to  the  defend- 
ant and  to  one  F.  C.  Butan  and  one  John  A.  McShane, 
who  were  "called  as  witnesses  by  the  defendant,  which 
questions  were  apparently  treated  by  the  parties  and 
will  be  treated  by  us  as  offers  to  prove  the  recitals 
embodied  in  them,  we  are  informed  of  the  defense 
which  the  defendant  desired  to  introduce  to  the  notes. 
These  questions  were  all  objected  to  by  the  plaintiff 
and  ruled  out.  The  defendant  excepted  in  each  case 
and  complains  here  of  the  exclusion  of  the  evidence 
thus  impliedly  offered,  and  of  the  directed  verdict 
which,  when  this  evidence  was  excluded,  was  inevi- 
table. 

The  defense  thus  outlined  was  that  in  September  or 
October,  1905,  about  a  year  and  a  half  after  the  giving 
of  the  notes,  Mr.  Mathias  dined  with  Butan  and  Mc- 
Shane at  a  hotel  in  Chiicago,  and  in  conversation  with 
them  then  learned  for  the  first  time  certain  facts  con- 
cerning a  contract  between  Butan  and  McShane,  which 
showed  that  the  plaintiff  Aldrich  had,  by  wrongful 
conduct,  induced  him,  Mathias,  to  accept  on  August 
1,  1901  (seven  months  before  the  firm  of  Aldrich, 
Mathias  &  Phipps  was  dissolved)  as  an  asset  of  the 
firm,  a  charge  of  $30,000  against  McShane  (which 
charge  would  have  otherwise  been  the  property  of 
Aldrich)  in  lieu  of  a  charge  that  should  rightfully 
have  been  made  by  the  firm  against  Aldrich  himself 
for  time  he  had  devoted  to  his  own  business  in  vio- 
lation of  the  partnership  agreement;  that  had  such 
charge  against  Aldrich  been  made,  the  books  would 
not  have  shown  Mathias  overdrawn  or  indebted  to 
Aldrich  on  March  1,  1902,  or  May  29,  1904,  and  the 
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notes  would  not  have  been  given.  The  notes  were 
therefore,  it  is  claimed,  without  consideration. 

The  facts  actually  shown  by  the  evidence  admitted 
and  those  implied  in  the  questions  rejected  about  this 
exchange  of  charges  constituted  the  proffered  defense. 
They  were  these: 

The  original  partnership  was  between  Aldrich,  Ma- 
thias &  Phipps  and  a  fourth  party,  one  James  D.  An- 
drews. It  was  entered  into  by  written  agreement 
dated  May  21,  1900.    Andrews  retired  in  November, 

1900,  and  by  supplemental  agreement  the  business  was 
continued  *'by  the  other  members  of  the  firm  under 
the  name  of  Aldrich,  Mathias  &  Phipps,  to  whom" 
(we  quote  from  the  agreement)  *'all  accounts  belong," 
**and  by  whom  all  indebtedness  of  the  firm  has  been 
assumed."  (Certain  exceptions  as  to  accounts  and 
liabilities  were  made  in  the  supplementary  agreement, 
but  they  are  not  involved  in  or  material  to  this  state- 
ment). On  the  first  of  April,  1901,  another  agree- 
ment ** continued  and  renewed"  the  partnership  of 
Aldrich,  Mathias  &  Phipps,  and  under  this  renewal 
the  firm  continued  to  act  until  the  dissolution  by  agree- 
ment already  recited  on  March  1,  1902.  The  only 
changes  made  by  the  renewal  agreement  of  April  1, 

1901,  of  the  original  partnership  terms  were  the  in- 
crease of  the  share  of  Mathias  and  Phipps,  respective- 
ly, in  the  profits  from  10  to  15  per  cent  each  (to  date 
from  the  withdrawal  of  Andrews),  and  a  release  of 
Aldrich  from  a  guaranty  existing  in  the  original  con- 
tract as  to  the  amount  of  net  income  to  be  derived 
by  his  partners  from  the  business.  We  may  therefore 
consider  the  provisions  of  the  original  agreement  of 
May  21, 1900,  as  those  involved  in  this  discussion. 

This  original  agreement  of  May  21,  1900,  after  pro- 
viding for  the  membership  and  style  of  the  firm  and 
the  respective  interests  of  the  parties,  contained  some 
stipulations  about  the  payments  of  current  expenses. 
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distribution  of  profits  and  management  of  firm  funds, 
and  the  following  clauses  claimed  by  the  plaintiff  to- 
bear  on  the  matters  put  forward  as  a  defence  to  the 
notes  sued  on  in  this  case: 

**7.  It  is  understood  and  agreed  that  all  moneys 
collected  or  received  by  any  member  hereof  on  account 
of  the  business  of  the  firm  shall  be  immediately  turned 
into  the  treasury  of  the  firm.  *    *    * 

9.  It  is  also  understood  and  agreed  that  in  the 
prosecution  of  the  business  of  the  said  partnership 
each  partner  shall  keep  a  personal  journal  and  each 
hereby  agrees  daily  to  write  up  a  true  and  correct 
account  of  the  business  upon  which  he  is  engaged,  with 
such  charges  as  he  has  made  in  such  a  manner  as  will 
enable  the  bookkeeper  to  make  the  proper  charges 
upon  the  firm  books.  •    •    * 

11.  It  is  further  understood  that  the  current  and 
unfinished  business  of  Charles  H.  Aldrich  shall  be 
taken  over  by  the  partnership,  and  in  the  final  settle- 
ment of  all  such  business  due  allowance  shall  be  made 
for  the  work  done  by  the  firm  from  this  date  to  the 
date  of  the  completion  of  any  such  business,  and  the 
balance,  if  any,  shall  be  paid  to  Mr.  Aldrich  on  account 
of  services  heretofore  rendered  prior  to  the  begin- 
ning of  this  partnership. 

12.  It  is  understood  that  the  fee  heretofore  agreed 
upon  between  Mr.  Aldrich  and  Byrd  Syndicate, 
Limited,  is  the  property  of  Mr.  Aldrich  when  paid, 
also  the  fees  arising  from  the  sale  of  the  Byrd,  Cul- 
mer,  St.  Louis  and  other  properties,  also  from  the 
Company  taking  over  the  Simpson  business  in  New^ 
York,  provided,  however,  that  said  Aldrich  shall  in 
the  event  of  success  therein  make  due  allowance  to 
the  partnership  for  such  time  as  he  may  give  to  such 
business  after  this  date,  and  if  unsuccessful  therein 
no  allowance  to  be  made  for  such  time. — all  other  busi- 
ness done  or  upon  which  said  Aldrich  has  heretofore 
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or  shall  hereafter  enter,  to  be  deemed  partnership 
business  for  all  the  purposes  of  this  agreement. 

13.  Each  and  every  member  of  the  partnership 
agrees  to  devote  his  time  and  energies  to  the  interests 
of  the  partnership,  and  to  accept  no  employment  re- 
quiring time  or  effort  aside  from  the  partnership  busi- 
ness." 

August  1,  1901,  Mr.  Aldrich  made  the  following 
charge  upon  his  personal  day  book  provided  for  in  the 
partnership  agreement,  to  be  carried  therefrom  to  the 
books  of  the  firm: 

'^Chicago,  Aug.  1st,  1901. 
Omaha-Texas  Syndicate. 

To  services  in  iconnection  with  promotion  of  oil 
syndicate  and  disposition  of  lands  which  is  payable 
contingently  from  oil  marketed  from  lands  and  when 
marketed  at  the  rate  of  one  »cent  per  barrel  until  total 

sum  is  paid, $30,000." 

At  the  same  time  the  three  partners  signed  the  fol- 
lowing document: 

^*  August  1,  1901. 
Memorandum. 

Whereas  Mr.  Aldrich  has  made  a  charge  on  his 
books,  under  date  of  August  1,  1901,  against  the  Oma- 
ha-Texas Syndicate  for  services  as  expressed  on  his 
Day  Book  amounting  to  $30,000.00  this  memorandum 
is  designed  to  show  that  it  is  the  understanding  that 
this  sum  is  payable  by  John  A.  McShane  on  the  terms 
and  conditions  set  forth  in  correspondence  between 
Mr.  Aldrich  and  John  A.  McShane  in  the  files  and  Mr. 
McShane 's  answer,  which  correspondence  will  be 
found  in  an  envelope  in  Mr.  Aldrich 's  strong  box.  The 
only  additional  matter  to  be  taken  into  account  in  the 
said  settlement  is  that  Mr.  McShane  does  not  have 
this  liability  to  us  if  he  is  compelled  to  pay  F.  C. 
Rutan.  He  has  agreed  however  to  resist  any  pay- 
ment to  Mr.  Eutan  through  all  the  courts,  and  we  on 
our  part  to  perform  all  legal  services  required  in  mak- 
ing such  resistance  without  expenses.     This  money,  if 
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and  when  received,  is  subject  to  the  existing  partner- 
ship arrangement. 

Charles  H.  Aldrich, 
Lee  D.  Mathias, 
Park  Phipps.'^ 

Although  no  reference  to  any  prior  ownership  of 
this  claim  for  services  was  made  in  the  terms  of  the 
entry  or  of  the  contemporaneous  memorandum,  the 
defendant  proposed  to  show  that  this  claim  for 
services  was  in  connection  with  '  *  the  sale  of  the  Byrd, 
Culmer,  St.  Louis  and  other  properties''  referred  to 
in  Paragraph  12  of  the  partnership  agreement,  and 
must  therefore,  under  that  agreement,  have  been,  if 
it  existed  at  all,  the  property  of  Aldrich. 

He  also  proposed  to  show  that  at  the  time  the 
charge  was  entered  and  the  memorandum  made  on 
August  1,  1901,  Aldrich  stated  to  him,  Mathias,  that 
he,  Aldrich,  felt  that  he  had  devoted  a  great  deal  of 
time  to  his  personal  business,  and  that  under  the  pro- 
visions of  the  partnership  contract  his  partners  had 
a  claim  against  him  on  account  of  this,  and  that  he 
had  consequently  decided  to  assign  to  the  firm,  in  lieu 
of  the  charge  that  might  properly  be  made  against 
him  for  the  time  thus  devoted  to  personal  matters,  this 
fee  of  $30,000  which  he  said  he  had  earned. 

Further  the  defendant  proposed  to  show  that  he  had 
then  asked  Aldrich  whether  the  fee  would  be  paid, 
and  that  Aldrich  told  him  it  was  good;  that  Aldrich 
presented  him  the  memorandum  and  that  he,  Mathias, 
asked  Aldrich  what  the  reference  to  Rutan  meant, 
and  that  Aldrich  replied  that  Rutan 's  claim  was  mere- 
ly icolorable  and  that  the  fee  would  unquestionably  be 
collected  by  the  firm. 

In  the  memorandum,  it  will  be  noted,  it  is  stated 
that  the  charge  is  ''payable  by  John  A.  McShane  on 
the  terms  and  conditions  set  forth  in  a  correspondence 
between  Mr.  Aldrich  and  John  A.  McShane,''  ''which 
correspondence  will  be  found  in  an  envelope  in  Mr. 
Aldrich 's  strong  box. ' ' 
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It  does  not,  appear  that  the  defendant  makes  any 
<3laim  that  he  then,  or  when  he  gave  the  notes  three 
years  afterward,  or  at  any  time  before  September, 
1905,  after  his  conversation  at  dinner  with  Butan  and 
McShane,  asked  to  see  or  took  any  pains  to  see  the 
correspondence  in  question.  He  proposed  to  show, 
however,  that  when  the  charge  and  memorandum  were 
made  *'he  did  not  know  much  about  the  transaction, 
and  did  not  have  much  of  anything  to  do  with  Mr. 
Eutan's  business  or  the  Byrd  SjTidicate  business.'* 
He  also  proposed  to  show  that  at  or  about  the  time  of 
the  execution  of  the  notes  in  May,  1904,  he  told  Aldrich 
that  it  did  not  seem  fair  to  him  (Mathias)  that  he 
should  give  the  notes  in  question  considering  the  rela- 
tive amount  of  business  brought  to  the  firm  by  the 
partners,  and  that  Aldrich  again  assured  him  that 
the  charge  against  the  *' Omaha-Texas  Syndicate*' 
was  a  valid  charge  and  would  be  collected  sometime; 
that  15  per  cent  of  it  would  amount  to  $4,500,  and  that 
consequently  the  defendant  would  not  fare  so  badly 
for  his  two  years'  work  in  the  firm. 

After  his  conversation  with  Butan  and  McShane  in 
September  or  October,  1905,  the  plaintiff  says  he  saw, 
for  the  first  time,  the  correspondence  alluded  to,  pre- 
sumably on  request  td  Aldrich,  as  he  proposed  to 
show  that  he  then  called  on  Aldrich  and  accused  him 
of  acting  dishonestly  '*in  charging  that  big  fee  on  the 
books  of  the  firm"  in  lieu  of  a  «eharge  properly  to  be 
made  against  Aldrich  for  the  time  devoted  to  his 
personal  matters, — the  ground  of  such  accusation  bp- 
ing  that  the  claim  of  Butan  was  "good"  and  not  mere- 
Iv  "colorable,"  and  the  claim  of  Aldrich  merely 
"colorable"  and  not  "good." 

To  prove  this  ground  the  defendant  endeavored  to 
introduce  an  agreement  of  lease  from  some  oil  lands 
in  Te^as  dated  November  2,  1899,  from  McShane  and 
Creighton  of  Omaha — presumably  the  "Omaha-Texas 
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Syndicate'' — to  one  Graham,  an  assignment  of  the 
same  from  Graham  to  the  **Byrd  Syndicate''  of  Lon- 
don, and  another  agreement  of  lease  dated  May  18, 
1901,  from  McShane  and  Creighton  direct  to  the  * '  Byrd 
Syndicate"  of  ** substantially  the  same  lands."  He 
also  offered  to  show  that  when  the  second  agreement 
was  made  the  first  was  cancelled  and  a  suit  between 
McShane  and  the  Byrd  Syndicate  dropped. 

He  also  proposed  to  introduce  an  agreement,  dated 
November  4,  1899  (two  days  after  the  agreement  of 
lease  from  McShane  and  Creighton  to  Graham  was 
made),  between  McShane  and  Butan,  and  to  show 
that  Aldrieh  prepared  it  as  attorney  for  Butan.  This 
document,  he  says,  he  was  shown  by  Butan  at  or  after 
the  dinner  with  him  of  1905,  and  first  learned  of  it 
then.  By  this  agreement  McShane  promised  Butan 
in  consideration  of  his  ''services  rendered  in  aiding 
and  negotiating  a  certain  lease"  between  McShane 
and  Graham  to  pay  him  ''one  cent  per  barrel"  on  all 
oil  on  which  he,  McShane,  should  receive  royalty  un- 
der the  lease,  until  Butan  should  have  received  thirty 
thousand  dollars,  or  "in  the  event"  that  McShane 
* '  should  sell  said  lands  or  any  part  thereof  to  any  as- 
signee of  said  lease  contract  upon  any  terms  the  pur- 
pose or  effect  of  which  is  to  obviate  the  payment  of 
royalty  to  the  party  of  the  first  part  under  the  terms 
of  said  lease  contract,"  to  pay  said  Butan  the  sum  of 
thirty  thousand  dollars. 

Finally,  as  a  part  of  his  case  in  defen»ce,  Mathias 
offered  in  evidence  the  correspondence  between  Mc- 
Shane and  Aldrieh  alluded  to  in  the  memorandum  of 
August  1,  1901.  It  consisted  of  a  letter  signed  by 
Aldrieh,  Mathias  &  Phipps  to  McShane,  dated  June 
3,  1901,  which  letter,  after  reciting  the  negotiations  by 
McShane  of  the  lease  to  Graham  in  November,  1899, 
and  the  agreement  with  Butan  of  November  4,  1899, 
above  mentioned,  proceeds: 
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* '  The  Byrd  Syndicate,  to  whom  this  lease  had  been 
assigned,  did  not  by  the  resolution  of  its  directors 
accept  the  assignment  by  Graham  to  it  of  said  lease- 
hold rights  and  afterwards  forfeited  its  rights  under 
said  lease.  This  forfeiture  was  confessed  by  it,  as.  I 
understand,  and  you  have  since  negotiated  a  new 
lease  with  said  Syndicate  for  a  portion  of  the  prop- 
erty and  at  a  less  royalty  per  barrel,  and  take  the  posi- 
tion that  you  are  not  indebted  to  F.  C.  Eutan  under 
the  before  mentioned  contract. 

*'Upon  our  understanding  of  the  facts,  we  concur  in 
this  position  and  have  agreed  to  assist  you  without 
expense  to  you  in  the  event  that  Mr.  Butan  brinsrs 
action  against  you  to  recover  said  commission.  We 
have  also  been  of  assistance  in  other  matters  and  in 
consideration  of  which  contract  on  our  part  and  serv- 
ices, you  have  agreed,  only  in  the  event  that  you  are 
not  held  liable  to  Mr.  Rutan,  in  payment  of  our  legal 
services  to  you  to  pay  us  $30,000  at  the  rate  of  one 
cent  per  barrel  on  oil  produced  under  the  present  lease 
with  the  Byrd  SjTidicate  as  and  when  produced  and 
not  otherwise  until  the  total  payments  amount  to  the 
sum  of  $30,000. 

**This  letter  is  intended  as  an  agreement  on  our 
part  to  render  the  services  expected  of  us  as  and  when 
required,  and  is  designed  to  contain  a  statement  of 
the  conditions  upon  which  you  are  to  make  the  pay- 
ments aforesaid.  Will  you  kindly  advise  us  by  letter 
if  you  so  agree?  Upon  receiving  an  answer  in  the 
affirmative,  the  correspondence  will  constitute  a  con- 
tract which  can  be  put  in  more  formal  shape  at  any 
time  if  you  so  desire." 

The  answer  of  McShane  is  dated  June  29,  1901,  and 
is  addressed  to  Aldrich  personally.  On  the  subject 
discussed  in  the  preceding  letter  it  says : 

**With  reference  to  the  matter  of  »commission  to  F. 
C.  Rutan  as  mentioned  in  your  favor  of  the  3rd  in- 
stant, I  would  say  in  the  main  the  same  is  correct, 
which  was  that  should  I  not  be  called  upon  to  pay  Mr. 
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Butan  or  his  assigns  the  commission,  it  was  my  inten- 
tion to  pay  the  amount  to  yon/* 

Although  this  detailed  recital  of  the  proposed  de- 
fense has  seemed  necessary  in  order  fairly  to  state  it, 
its  discussion  can  be  made  brief.  It  was  rejected  by 
the  court  below  on  the  ground  that  it  was  not  within 
the  jurisdiction  of  a  court  of  law  to  take  cognizance 
of  it ;  that  if  it  justified  any  relief,  that  relief  involved 
equitable  jurisdiction.  This  view  is,  in  our  opinion,  in 
accordance  with  authority.  It  is  apparent  that  this 
defense,  under  the  guise  of  asserting  a  want  of  con- 
sideration, ** seeks  to  open  partnership  accounts," 
which  the  Supreme  Court  of  Illinois  in  Johnson  v. 
Wilson,  54  111.  419,  said  could  not  be  done  in  a  court  of 
law,  citing  Rogers  v.  Rogers,  1  Hall  Reports,  391,  (436 
in  the  2nd  edition),  in  which  the  Supreme  Court  of 
New  York  used  language  very  applicable  to  the  case 
at  bar:  ''If  the  defendant  relies  on  partnership 
transactions  as  a  defense  to  an  action  at  law,  his  course 
obviously  is  to  go  into  a  court  of  equity,  which  alone 
has  the  power  to  investigate  accounts  between  part- 
ners and  to  do  justice  between  them.'' 

But  apart  from  the  incompetency  of  the  proposed 
defense  in  a  court  of  law,  as  distinguished  from  one 
of  equitable  jurisdiction,  we  think  it  had  the  inherent 
defect  of  insufficiency  in  either  jurisdiction.  In  all  the 
evidence  suggested  and  rejected,  even  if  it  should  be 
accepted  as  true,  there  is  nothing  showing  fraud  or 
fraudulent  concealment  by  Aldrich  in  treating  with 
Mathias.  The  contract  between  McShane  and  Rutan 
drafted  by  Aldrich  was  not  necessarily  inconsistent 
with  the  opinion  of  Aldrich  expressed  in  his  letter 
of  June  3,  1901,  that  McShane  ''was  not  indebted  to 
Rutan  under  the  before  mentioned  commission  con- 
tract.'' The  indebtedness  depended  on  the  circum- 
stances and  facts  concerning  the  alleged  forfeiture 
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of  rights  by  the  Byrd  Syndicate  under  the  Graham  eon- 
tract  and  the  negotiation  and  execution  of  the  subse- 
quent lease  directly  to  that  Syndicate. 

It  may  have  seemed  very  plain  to  Eutan  that  he  was 
entitled  to  the  $30,000  involved,  and  he  may  have  so 
informed  Mathias  at  the  1905  dinner,  but  McShane 
in  his  letter  of  reply  to  Aldrich  in  1901  certainly  did 
not  repudiate  Aldrich 's  assertion  that  he  (McShane) 
entertained  a  different  opinion.  The  correspondence, 
as  we  have  said,  was  not  withheld  from  Mathias,  so 
far  as  appears.  He  could  probably  have  seen  it  had 
he  asked  for  it  in  1901,  as  well  as  in  1905,  and  it  is 
hardly  just  that  after  three  times  accepting  a  settle- 
ment, which  he  had  opportunity  to  investigate,  of  the 
unliquidated  «claim  for  the  diversion  of  Aldrich 's 
time  (once  when  the  charge  was  made  on  the  books 
in  1901,  once  when  the  firm  was  dissolved  in  1902,  and 
once  when  the  notes  were  given  in  1904),  he  should  be 
allowed  in  1905  to  repudiate  it  on  learning,  as  he  might 
on  investigation  have  learned  before,  that  Aldrich 's 
opinion  as  to  the  value  of  the  charge  was  perhaps  or 
even  probably  erroneous.  For  it  was  not  a  fact,  but 
an  opinion,  that  Aldrich  is  charged  to  have  stated  in 
asserting  that  it  was  ^'good,**  and  the  statement  of 
an  opinion  of  this  kind  to  one  who  has  the  means  of 
testing  it  is  not  a  misrepresentation  that  can  be  treat- 
ed as  a  fraud. 

We  think  the  settlement  of  the  partnership  affairs 
between  the  plaintiff  and  defendant  in  May,  1904, 
must,  for  the  purposes  of  this  case  at  least,  be  held 
final. 

a 

So  holding,  we  see  no  merit  in  the  contention  that 
this  suit  on  promissory  notes  could  not  be  brought  by 
the  plaintiff  at  law.  **When  parties  have  settled  their 
partnership  accounts  and  a  balance  is  ascertained,  an 
action  of  assumpsit  will  lie  for  money  due  on  an  ac- 
count stated/'    Hanks  v.  Baber,  53  111.  292,  294.    A 
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fortiori,  when  the  account  stated  has  been  evidenced 
by  and  converted  into  promissory  notes,  will  snch  an 
action  of  assumpsit  lie.  Unpaid  bills  and  accounts  due 
to  the  firm  are  not  *' partner  ship  accounts'^  in  the 
sense  in  which  those  words  are  used  in  the  preceding 
quotation.  Their  existence  and  the  fact  that  if  and 
when  collected  they  are  to  be  divided  between  the 
parties  according  to  a  predetermined  rule  of  division, 
does  not  render  the  ''settlements^  between  the  parties 
less  final. 

The  judgment  of  the  County  Court  is  aflSrmed. 

Affirmed. 


The  Butterick  Publishing:  Company,  Limited,  Appellant, 
v.  Fort  Dearborn  National  Bank,  Appellee. 

Oen.  No.  16,035. 

1.  Municipal  Court — within  what  time  bills  of  exception  must  be 
filed.  The  municipal  conrt  act  as  amended  in  1907  limits  the  time 
within  which  the  municipal  court  has  jurisdiction  in  the  first  class  cases 
to  act  with  reference  to  bills  of  exceptions,  to  60  dajs,  and  such  time 
in  addition  as  within  60  dajs  may  be  on  application  granted. 

2.  Verdict — when  separate  documents  constitute  single.  Held,  that 
the  several  documents  referred  to  in  this  case  were  in  reality,  as  thej 
were  treated,  instruments  which  constituted  one  single  verdict. 

Assumpsit.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon". 
Pred  L.  Fake,  Jr.,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1909.     Affirmed.     Opinion  filed  February  26,  1912. 

Pliny  B.  Smith,  for  appellant. 

Pattison  &  Shaw,  for  appellee;  Douglas  C.  Gregg, 
of  counsel. 

Mb.  Pbbsiding  Justice  Bbowkt  delivered  the  opinion 
of  the  conrt. 
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In  this  case,  which  was  brought  as  a  case  of  the  first 
class  in  assumpsit,  in  the  Municipal  Court  of  Chicago, 
on  July  10,  1908,  a  judgment  was  on  March  27,  1909, 
rendered  by  that  Court  against  the  defendant,  the 
Fort  Dearborn  National  Bank  of  Chicago,  in  favor  of 
the  plaintiff,  The  Butterick  Publishing  Company 
(Limited).  The  judgment  was  based  on  the  verdict 
of  a  jury  to  whom  the  cause  was  submitted.  The  jury 
found  the  issues  for  the  plaintiff  and  on  March  10, 
1909,  returned  two  verdicts  in  the  following  forms : 

'*We,  the  jury,  find  the  issues  joined  in  favor  of 
the  plaintiff  and  assess  its  damages  at  the  sum  of  One 
Hundred  no-100  Dollars  with  interest  at  the  rate  of 
5%  per  annum  from  February  10th,  1908,  to  date.'' 

'*We,  the  jury,  find  the  issues  joined  in  favor  of  the 
plaintiff  and  assess  its  damages  at  the  sum  of  One 
Hundred  Five  42-100  Dollars,  being  $100.00  with  in- 
terest at  5%  per  annum  from  Februarv  10th,  1908,  to 
date,  $5.42-100.'' 

Each  '  Werdict"  was  signed  by  all  the  jurymen.  The 
judgment  rendered  by  the  Court  was  for  $105.42  and 
costs. 

This  amount  was  much  less  than  that  claimed  bv 
the  plaintiff,  whose  demand,  as  shown  by  the  affidavit 
of  amount  due  attached  to  its  declaration,  was  for 
$6875.91  with  interest  thereon  from  Februarv  10,  1908. 
The  plaintiff  appealed  and  was,  on  said  27th  day 
of  March,  1909,  given  thirty  days  to  file  an  appeal  bond 
and  ninety  days  in  which  to  file  its  bill  of  exceptions. 
Sixty  days  from  March  27,  1909,  expired  May  26, 
1909.  Ninety  days  from  March  27,  expired  June  25, 
1909.  On  the  25th  day  of  June,  1909,  a  stipulation  be- 
tween the  counsel  for  the  respective  parties  was  pre- 
sented to  the  court,  that  the  time  for  **  presenting  and 
filing  bill  of  exceptions"  be  extended  to  July  25,  1909. 
An  order  in  accordance  with  the  stipulation  was  en- 
tered by  the  court  on  the  said  25th  day  of  June,  ex- 
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tending  the  time  to  July  25, 1909,  for  ' '  presenting  and 
filing  said  Bill  of  Exceptions/' 

On  July  27,  1909,  another  stipulation  was  presented 
to  the  court,  signed  by  the  same  counsel,  for  the  ex- 
tension of  the  time  for  ** filing  the  bill  of  exceptions'' 
to  include  August  7,  1909,  and  an  order  to  that  effect 
was  on  that  day  entered  by  the  Court.  On  the  6th  day 
of  August,  1909,  another  stipulation  was  filed  and  an- 
other order  entered  for  the  extension  of  time  for  **  fil- 
ing the  bill  of  exceptions"  until  September  20,  1909. 
On  the  17th  day  of  September,  1909,  a  bill  of  excep- 
tions, duly  signed  and  sealed  by  the  trial  Judge  (the 
time  of  said  signing  and  sealing  or  of  the  presentation 
thereof  not  otherwise  appearing),  was  filed  in  the 
oflSce  of  the  Clerk  of  the  Municipal  Court  and  is  a 
part  of  the  transcript  of  the  record  before  us  in  this 
appeal. 

Counsel  for  appellee,  however,  have  here  raised  the 
question  of  the  jurisdiction  of  the  Municipal  Court  to 
grant  the  various  extensions  of  time  to  ** present" 
and  *  *  file ' '  the  bill  of  exceptions,  and  in  their  brief  and 
argument  say: 

*'It  is  therefore  our  opinion  that  there  is  now  no 
proper  bill  of  exceptions  before  this  Court,  and  we 
respectfully  ask  that  the  purported  bill  of  exceptions 
be  stricken  from  the  record." 

We  are  obliged  to  accede  to  this  request  under  the 
authority  of  Haines  v.  The  Knowlton  Danderine  Com- 
pany, 248  111.  259. 

The  Supreme  Court  in  its  opinion  in  that  case  says 
that  the  agreement  of  the  parties  does  not  affect  the 
question.  It  also  says  the  objection  can  be  availed  of 
at  any  time.  In  the  case  at  bar,  as  in  that  case,  **The 
appellant  by  its  assignment  of  errors  in  the  Appellate 
Court  alleges  that  there  is  error  in  the  judgment.  It 
refers  to  the  bill  of  exceptions  to  show  such  error,  and 
the  appellee  answers  that  the  alleged  bill  of  exceptions 
is  no  part  of  the  record,  for  reasons  apparent  on  an 
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inspection  of  it.  The  question  of  what  is  the  record 
may  be  tried  by  the  record  at  any  time/' 

Irrespective  of  the  inference  that  might  be  natural- 
ly drawn  as  to  the  time  at  which  the  bill  of  exceptions 
in  the  case  at  bar  was  presented  and  signed,  from  the 
fact  that  it  was  not  filed  until  September  17,  1909,  it 
is  clearly  shown  that  it  was  not  so  presented  and 
signed  at  or  before  June  25,  1909  (which  was  the  last 
day  on  which  its  presentation  and  signing  would  have 
been  legally  effective),  by  the  stipulated  order  entered 
on  that  day  for  an  extension  of  time  not  only  for  **  fil- 
ing,'' but  for  ** presenting"  the  bill. 

The  Supreme  Court  in  the  Knowlton  case,  supra, 
definitely  declares  that  the  Municipal  Court  Act  as 
amended  in  1907  limits  the  time  within  which  the 
Municipal  Court  has  jurisdiction  in  first  class  cases, 
to  act  with  reference  to  bills  of  exceptions,  to  sixty 
days,  and  such  time  in  addition  as  within  sixty  days 
may  be,  on  application,  granted. 

In  Lassers  v.  Steamship  Co.,  244  HI.  570,  it  has  de- 
cided the  Act,  so  far  as  it  affects  the  completion  of  a 
record  in  the  Municipal  Court,  to  be  constitutional. 

The  **bill  of  exceptions"  is  stricken  from  the  trans- 
cript of  the  record. 

The  only  assignments  of  error  which  do  not  neces- 
sarily fall  with  the  bill  of  exceptions  are  the  5th,  6th, 
7th,  8th  and  10th,  which  are: 

''5    There  were  two  verdicts  in  the  case. 

6.  The  Court  erred  in  receiving  two  verdicts  in 
the  case. 

7.  The  Court  erred  in  entering  a  judgment  in  the 
case. 

8.  It  does  not  appear  on  which  verdict  the  judg- 
ment was  entered. 

10.  The  Court  erred  in  overruling  the  motion  in 
arrest  of  judgment." 

It  is  manifpst  that  in  the  record  without  the  **bill 
of  exceptions"  there  is  nothing  on  which  to  base  the 
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7th  and  10th  of  these  assignments,  unless  the  5th,  6th 
and  8th  are  good.  It  is  equally  clear  to  ns  that  there 
is  no  merit  in  the  5th,  6th  and  8th.  The  ** verdicts" 
rendered  were  in  effect  identical,  and  the  judgment 
was  the  only  one  which  could  have  been  rendered  on 
either.  They  were  in  reality,  as  they  'were  treated,  a 
single  verdict,  although  reduced  to  writing  in  prac- 
tically duplicate  documents.  There  was  no  injurious 
error  in  receiving  them. 

The  judgment  of  the  Municipal  Court  will  therefore 
be  aflSrmed. 

Affirmed. 


J.  H.  Clark,  Appellee,  v.  Max  Weber  et  al.,  Appellees,  and 

Jacob  Kasofsky,  Appellant. 

Qen.No.  16,062. 

Appeals  and  eeeoes — when  findings  hy  master  presumed  supported  "by 
evidence.  If  it  appears  from  the  record  presented  on  review  that  nu- 
merous material  documents  were  offered  in  evidence  and  considered  by 
the  mfister,  his  findings  of  fact  confirmed  by  the  chancellor  will  be  pre- 
sumed to  have  been  supported  by  the  evidence  which  was  before  him. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chas.  M. 
Walker,  Judge,  presiding.  Heard  in  this  court  at  the  October  tenh, 
1909.    Affirmed.    Opinion  filed  February  26,  1912. 

Clabbnce  W.  Schaeffeb  and  Harry  L.  Strohm,  for 
appellant. 

Edward  H.  Morris,  for  appellees. 

Mr.  Presiding  Justice  Brown  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
of  r'ook  County  dismissins:  for  want  of  equity  an  in- 
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tervening  petition  of  the  appellant,  Jacob  Kasof sky,  in 
a  mechanic's  lien  proceeding  originally  brought  by  J. 
H.  Clark  against  Max  Weber  and  David  Weber,  co- 
partners, doing  business  as  Weber  Bros.,  and  contain- 
ing a  money  judgment  in  favor  of  Weber  Bros,  against 
Kasofsky  for  $1501.05,  and  also  taxing  certain  costs 
against  him. 

Weber  Bros  were  the  owners  of  a  building  in  Chi- 
cago. They  contracted  with  Kasofsky  for  changes 
and  repairs  on  it.  J.  H.  Clark  furnished  hardware, 
and  to  recover  the  amount  due  him  began  this  me- 
chanic's lien  proceeding  on  October  4,  1906,  making 
the  Webers  and  Kasofsky  parties  defendant.  Kasof- 
sky filed  on  November  7,  1906,  **an  answer  in  the  na- 
ture of  an  intervening  petition,"  claiming  a  consider- 
able amount  from  the  Weber  Bros.,  but  practically 
making  no  issue  on  the  petition  of  Clark.  He  did, 
however,  allege  that  the  claim  of  Clark  was  too  large. 
The  Webers  filed  an  *^ answer" — ^whether  before  or 
after  the  intervening  petition  of  Kasofsky  was  filed 
does  not  precisely  appear,  as  it  is  not  included  in  the 
transcript  of  the  record  brought  here  by  the  appellant. 
The  certificate  of  the  clerk  to  the  transcript,  however, 
says  that  the  same  is  a  complete  transcript  **  except 
the  answer  filed  Oct.  29,  1906,  and  except  the  answer 
filed  November  23rd,  1906. ' '  By  whom  these  answers 
were  filed  does  not  appear,  but  as  there  was  no  other 
defendant  to  the  original  petition  of  Clark  ex-cept  the 
Webers  and  Kasofsky,  and  no  additional  defendant 
to  the  intervening  petition  of  Kasofsky,  we  mjiy  per- 
haps justifiably  suppose  that  the  answers  were  by 
the  Webers  and  that  one  was  filed  October  29,  1906,  to 
the  original  petition  of  Clark,  and  one  on  November 
23,  1906,  to  the  intervening  petition  of  Kasofsky. 

The  decree  which  is  appealed  from  by  Kasofsky  re- 
cites that  the  case  came  on  to  be  heard  ^*upon  the  in- 
tervening petition  of  Jacob  Kasofsky,  the  answer  of 
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Max  Weber  and  David  B,  Weber,  copartners,  doing 
business  as  Weber  Bros.,  the  replication  to  said  an- 
swer and  the  report  of  William  Fennimore  Cooper, 
Master  in  Chancery,  to  whom  this  case  was  duly  re- 
ferred, and  the  exceptions  of  said  Jacob  Kasofsky  to 
said  Master's  Beport.'^ 

We  are  strongly  inclined  to  the  opinion  that  on  ac- 
count of  the  omission  of  these  answers  of  the  Webers 
in  the  transcript  of  the  record  brought  here,  it  is  im- 
possible for  us  justifiably  to  make  any  other  disposi- 
tion of  this  cause  than  to  affirm  the  decree.  The  con- 
tention of  the  appellant  Kasofsky  in  relation  to  this 
matter  is,  however,  that  the  answers  could  contain 
nothing  which  would  have  affected  the  appellees*  case 
favorably;  that  their  only  use,  therefore,  in  the  con- 
sideration of  the  cause  by  us  might  have  been  to  show 
admissions  by  the  appellees  injurious  to  them,  and 
that  their  omission  should  not,  therefore,  redound  to 
their  advantage.  Appellant  claims  also  that  if  the 
appellees  thought  them  important,  they  should  have 
completed  the  record  on  a  suggestion  of  diminution. 

This  is  a  method  of  disposing  of  the  absence  of 
pleadings,  on  which  the  case  was  heard,  to  which  we 
cannot  accede;  but  whatever  may  be  said  of  it,  there 
are  other  defects  in  the  transcript  concerning  which 
similar  contentions  cannot  be  reasonably  made,  which 
compel  affirmauice  on  our  part. 

As  stated  in  the  decree,  the  cause  was  referred  to  a 
master  in  chancery.  On  the  coming  in  of  his  report 
the  original  petition  of  Clark  was  disposed  of  and  a 
decree  entered  in  said  Clark's  favor,  and  the  cause 
then  proceeded  to  the  disposition,  in  accordance  with 
the  Mechanic's  Lien  Act  of  1903,  of  the  issues  raised 
between  Kasofsky  and  the  Weber  Brothers. 

The  decree  especially  recites  that  the  appellant  had 
notice  of  the  filing  of  said  master's  report  and  the 
presentation  of  the  same  to  the  Court  for  confirma- 

Vol.  CLXVn  89 


610  ApPET.T.ATE  CoITBTS  of  lUilKOIS. 

Clark  V.  Weber,  167  lU.  App.  607. 

tioiiy  and  that  the  Court  has  considered  all  the  evi- 
dence therein  contained  ^^and  thereto  attached,"  and 
the  exceptions  of  Kasofsky  to  said  report.  It  then 
overrules  the  exceptions  and  declares  that  the  master 's 
report  and  findings  are  approved  and  confirmed  and 
made  the  basis  of  the  decree.  Following  these  recit- 
als are  many  findings  of  fact,  expressed  generally  to 
be  **from  the  evidence  in  this  cause  as  shown  by  the 
master's  report  and  the  matters  and  things  appearing 
of  record  in  this  cause/'  and  specifically  and  individ- 
ually in  the  case  of  almost  every  finding  *'from  said 
master's  report  and  the  evidence  thereto  attached.'* 

The  master's  report,  which  is  included  in  the  trans- 
cript, recites  that  '*the  respective  solicitors  offered 
certain  documentary  evidence,  which  was  admitted,  as 
will  more  fully  appear  by  reference  to  the  attached 
record. ' ' 

Its  fifth  finding  of  fact  recites  that  a  contract  before 
set  forth,  'together  with  certain  blue  prints  which 
were  submitted  in  evidence  and  which  are  transmitted 
to  the  Court  with  this  report,  is  the  contract  relied 
on"  by  the  parties  respectively. 

In  his  fourth  finding  he  sets  out  the  contract  men- 
tion in  haec  verba.  But  the  contract  declares  that  cer- 
tain plans  and  specifications  are  ^^  attached  and  made 
a  part  of  the  agreement,"  and  these  do  not  appear  in 
the  report,  but  we  think  must  be  presumed,  under  the 
recital  of  the  fifth  finding,  to  have  been  ^^transmitted 
to  the  Court  with  the  report." 

The  report  of  the  evidence  shows  many  exhibits  of- 
fered and  allowed  in  evidence  by  the  Master,  and  these 
must  be  presumed,  we  think,  under  the  recitals  of  the 
decree,  to  have  been  returned  by  the  Master  with  the 
*' testimony"  which  was  ^* reduced  to  writing"  and 
''made  a  part  of  the  report." 

The  transcript  of  the  master's  report  before  us, 
however,  neither  contains  nor  has  attached  to  it  any 
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of  these  exhibits.  Neither  blue  prints,  plans  of  any 
kind,  specifications  nor  orders  and  receipts  concern- 
ing money  paid,  which  were  produced,  admitted  and 
marked  in  connection  with  the  testimony,  are  before 
us. 

We  cannot  undertake  to  overrule  the  master  ^s  re- 
port and  the  decree  based  on  it,  which  finds  facts 
fully  suflScient  to  sustain  it,  on  this  incomplete  record. 

The  decree  of  the  Circuit  Court  is  therefore  af- 
firmed. 

Afirmed. 


Hierry  Johnson,  AppeUee,  v.  Elgin  K.  Perkins,  Appellant. 

Qen.No.  15,925. 

1.  Statute  op  limitations — when  new  cause  of  action  set  up.  Where 
a  declaration  filed  within  the  limitation  period  fails  to  state  a  cause  of 
action,  and  an  amended  declaration  or  additional  count  stating  a  good 
cause  of  action  is  filed  subsequent  to  the  running  of  the  statue,  a  plea 
of  the  statute  of  limitations  should  be  sustained. 

2.  Statute  op  limitations — when  new  cause  of  action  not  set  up. 
If  the  amended  or  additional  count  be  predicated  upon  a  prior  count 
which  effectively  stated  a  good  cause  of  action  a  new  cause  of  action 
is  not  set  up. 

3.  Pleading — what  essential  to  statement  of  cause  of  action.  In  an 
action  for  personal  injuries  a  declaration  does  not  state  a  cause  of 
action  unless  it  avers  facts  showing  legal  liability. 

4.  Pleading — when  declaration  does  not  state  cause  of  action  against 
landlord  for  personal  injuries  sustained.  Unless  the  declaration  show 
that  at  the  time  of  the  injury  complained  of  the  landlord  was  either 
in  possession  of  the  premises  in  question,  or  was  under  some  obligation 
to  repair  or  keep  the  same  in  repair,  no  cause  of  action  is  set  up. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county ;  the  Hon.  Thomas  G.  Windbs,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1909.  Beversed  and  remanded.  Opin- 
ion filed  February  26,  1912. 
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Samuel  M.  Booth,  for  appellant. 
S.  M.  Meek,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  appellee,  hereinafter  called  plaintiff,  on  Decem- 
ber 31, 1897,  filed  her  declaration  of  one  count  in  a  suit 
in  the  Circuit  Court  of  Cook  county  against  appellant, 
hereinafter  called  defendant,  for  damages  for  per- 
sonal injuries.  To  this  declaration  a  general  demur- 
rer was  sustained,  and  thereupon,  on  February  17, 
1898,  the  plaintiff  filed  an  amended  declaration  of  one 
count.  To  this  amended  declaration  a  general  and 
special  demurrer  was  sustained  and  the  plaintiff  given 
ten  days  to  amend.  In  the  years  following  the  record 
shows  demurrers  and  pleas  filed  to  the  second  amend- 
ed declaration  and  additional  counts,  but  the  record 
shows  no  second  amended  declaration  or  additional 
counts,  nor  any  entry  therein  of  any  such  pleadings 
having  been  filed.  On  July  6,  1901,  there  was  a  substi- 
tution of  plaintiff's  counsel,  and  on  May  14,  1909, 
leave  was  given  plaintiff  to  file  additional  counts,  and 
on  the  same  day  there  was  filed  what  is  termed  an 
amended  declaration  of  one  count.  To  this  last 
amended  declaration  the  defendant  filed  a  plea  of  the 
general  issue  and  two  pleas  of  the  Statute  of  Limita- 
tions. The  plaintiff  filed  a  similiter  to  the  general  is- 
sue and  demurred  to  the  two  pleas  of  the  Statute  of 
Limitations.  The  court  sustained  the  demurrer  and 
the  defendant  elected  to  abide  by  his  said  pleas  of  the 
Statute  of  Limitations.  The  said  two  pleas  were  sub- 
stantially alike,  and  being  in  effect  the  same  shall  be 
hereafter  referred  to  as  one  plea.  The  jury  returned 
a  verdict  finding  the  defendant  guilty  and  assessing 
the  plaintiff's  damages  at  the  sum  of  three  thousand 
dollars,  upon  which  judgment  was  entered,  and  de- 
fendant appealed. 
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Was  the  demurrer  to  the  plea  of  the  Statute  of 
Limitations  properly  sustained?  Where  a  declara- 
tion filed  within  the  limitation  period  fails  to  state 
a  cause  of  action,  an  amended  declaration  or  addi- 
tional count  stating  a  good  cause  of  action,  but  filed 
subsequent  to  the  running  of  the  statute,  a  plea  of 
the  Statute  of  Limitations  to  the  amended  declaration 
or  additional  count  should  be  sustained.  Bahr  v.  Na- 
tional Safe  Deposit  Co.,  234  HI.  101,  and  cases  there 
cited. 

The  original  declaration,  to  which  a  general  demur- 
rer was  sustained,  so  clearly  fails  to  state  a  cause  of 
action  that  it  need  not  be  discussed.  Did  the  amend- 
ed declaration  filed  February  17,  1898 — the  only  other 
declaration  of  record  filed  within  the  limitation  period 
of  two  years, — state  a  cause  of  action!  This  declara- 
tion is,  as  to  the  averments  in  question,  as  follows : 

**For  that  whereas  the  said  defendant  before  and 
on  to-wit,  the  27th  day  of  July,  1897,  was  the  owner 
and  possessor  of  certain  premises  with  appurtenances, 
situated  in  the  county  aforesaid,  to-wit,  commonly 
known  and  described  as  Numbers  2621,  2623,  2625  and 
2627  Dearborn  street,  in  the  city  of  Chicago,  and  plain- 
tiff was  then  and  there  a  tenant  of  said  defendant, 
and  residing  and  living  in  and  upon  said  premises  as 
a  tenant  of  said  defendant;  and  in  and  upon  said 
premises  there  now  is,  and  before  and  on  the  day 
aforesaid,  was  a  certain  hole  opening  into  a  certain 
vault  or  catch  basin  of  and  belonging  to  said  premises 
of  the  said  defendant,  to-wit,  in  the  county  aforesaid ; 
yet  the  defendant  well  knowing  the  matters  aforesaid, 
while  he  was  so  the  owner  and  possessor  of  the  said 
premises  with  the  appurtenances  thereto,  and  while 
there  was  such  a  hole  as  aforesaid,  to-wit,  on  the  day 
aforesaid,  then  and  there  wrongfully  and  unjustly  per- 
mitted the  said  hole  to  be  and  continue  and  the  same 
was  then  and  there  so  badly,  insuflSciently  and  defect- 
ively covered  that  by  means  of  the  premises  and  for 
want  of  a  proper  and  suflBcient  covering  to  the  said 
hole,  the  plaintiff,  who  was  then  and  there  residing 
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upon  the  said  premises  as  the  tenant  of  the  said  de- 
fendants as  aforesaid,  and  who  was  then  and  there 
crossing  said  premises,  then  and  there  necessarily  and 
unavoidably  slipped  and  fell  into  the  said  hole,  and 
thereby  the  plaintiff  was  then  and  there  greatly  in- 
jured," etc. 

To  this  declaration  the  defendant  filed  a  general 
and  special  demurrer,  which  the  court  sustained,  and 
which  is  in  part  as  follows : 

*^  First  it  is  alleged  that  the  defendant  Perkins  is 
the  owner  and  possessor  of  the  property  described  and 
then  alleged  that  plaintiff  is  tenant  of  the  same.  K 
the  plaintiff  is  tenant  the  owner  is  not  in  possession. 

*  *  Secondly,  it  is  the  general  rule  of  law  that  the  ten- 
ant must  make  repairs,  and  plaintiff  by  said  declara- 
tion shows  no  reason  why  the  rule  does  not  apply 
here. 

**  Third,  no  scienter  is  properly  alleged. 

**  Fourth,  it  is  not  suflScient  in  a  declaration  to  say 
generally  that  it  was  the  duty  of  the  defendant  to 
cover  or  otherwise  protect  a  dangerous  place.  The 
pleader  must  state  facts  from  which  the  law  wiU  raise 
the  duty.    This  declaration  does  neither. '* 

The  question  before  us  must  be  determined  solely 
by  an  examination  of  said  count.  In  the  considera- 
tion thereof  it  is  to  be  borne  in  mind  that  if  it  states 
a  cause  of  action,  although  defectively,  it  must  be  held 
suflScient  on  the  question  presented.  Klawiter  v.  Jones, 
219  HI.  626.  If,  however,  it  states  no  cause  of  action, 
then  the  plea  of  the  Statute  of  Limitations  to  the  dec- 
laration filed  May  19,  1909,  must  be  sustained. 

It  appears  well  settled  that  a  declaration  of  this 
nature  does  not  state  a  cause  of  action  unless  it  avers 
facts  showing  a  legal  liability.  As  said  in  2  Thomp- 
son on  Negligence,  1244:  **  Unless  the  duty  results, 
in  all  cases,  from  the  stated  facts,  the  declaration  so 
framed  will  be  bad."  Ayers  v.  City  of  Chicago,  111 
m.  406 ;  Schueler  v.  Mueller,  193  HI.  402 ;  Mackey  v. 
Northern  Milling  Co.,  210  HI.  115 ;  McAndrews  v.  C.  L. 
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S.  &  E.  By.  Co.,  222  lU.  232;  Bahr  v.  National  Safe 
Deposit  Co.,  234  111.  101. 

**A  bare  allegation  of  duty  alone  is  insufficient  with- 
out an  allegation  of  facts  sufficient  to  create  the  duty, 
the  obligation  being  but  an  inference  of  law,  arising 
from  the  facts.''    12  Ency.  PI.  &  Pr.,  1040. 

The  argument  made  and  the  authorites  cited  in  re- 
lation to  agency  are,  in  our  opinion,  irrelevant.  It  is 
averred  that  the  plaintiff  rented  the  premises  and  so 
occupied  them  as  a  tenant  of  the  defendant  as  land- 
lord. The  right  of  possession  and  control  of  the  prem- 
ises by  a  tenant  is  paramount  to  that  of  the  land- 
lord's.    Taylor's  Landlord  and  Tenant,  Sec.  178. 

In  Sunasack  v.  Morey,  196  lU.  569,  the  court  state 
the  general  rule  as  follows :  '  *  The  law  is  well  settled 
that  the  rule  of  caveat  emptor  applies  to  a  contract 
of  letting,  and  the  landlord  is  not  bound  to  make  re- 
pairs unless  he  has  assumed  such  duty  by  express 
agreement  with  the  tenant.  *  *  *  The  landlord  is  there- 
fore not  liable  for  damages  resulting  to  the  tenant  by 
reason  of  the  demised  premises  being  out  of  repair, 
unless  he  has  expressly  bound  himself  to  make  repairs 
by  the  terms  of  the  contract  to  let." 
In  Borggard  v.  Gale,  205  HI.  511,  the  court  said: 
**The  general  rule  is,  that  a  landlord  is  not  bound 
to  make  repairs  unless  he  has  assumed  such  duty  by 
express  agreement  with  the  tenant.  An  exiception  to 
the  rule,  however,  exists  where  there  are  defects  in  the 
demised  premises,  attended  with  danger  to  an  occu- 
pant, which  a  earful  examination  would  not  disclose, 
which  are  known  to  exist  by  the  landlord  and  are  not 
known  to  the  tenant.  In  such  case  a  duty  rests  upon 
the  landlord  to  notify  the  tenant  of  such  defects. 
(Sunasack  v.  Morey,  196  HI.  569.)  The  duty  resting 
upon  the  landlord  to  notify  the  tenant  of  a  defect  in 
the  premises  which  a  careful  examination  would  not 
disclose,  but  of  which  the  landlord  has  notice  while 
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the  tenant  has  not,  we  think  may  well  be  placed  upon 
the  ground,  in  many  cases,  that  a  failure  to  make  such 
disclosure  would  be  a  fraud  upon  the  tenant;  for  in- 
stance, if  the  premises  were  infected  with  a  contagious 
disease,  as  was  the  case  in  Snyder  v.  Grordon,  46  Hun, 
538,  or  impregnated  with  sewer  gas,  the  presence  of 
which  was  denied  by  the  landlord,  as  in  Sunasack  v, 
Morey,  supra.^^ 
In  Blake  v.  Eanous,  25  HI.  App.  486,  the  court  said : 
*'In  an  action  against  a  landlord  for  injuries  result- 
ing from  the  unsafe  condition  of  the  building  leased 
or  any  of  its  appendages,  the  declaration  should  state 
facts  which  afiBrmatively  show  the  landlord's  duty  or 
obligation  to  make  repairs.  The  duty  does  not  spring 
from  the  relation  of  landlord  and  tenant  and  will  not . 
be  presumed,  but  must  be  both  stated  and  proved. 
Kahn  v.  Love,  3  Oregon,  207. 

**Both  the  amended  declaration  and  the  instruction 
given  assert  the  duty  as  based  upon  the  mere  fact  of 
letting  the  premises  alone.  Such  a  doctrine  is  de- 
cidedly opposed  to  all  the  cases." 

The  declaration  does  not  state  a  cause  of  action 
against  the  defendant  on  the  ground  of  his  failure  to 
repair  the  premises  rented  to  the  plaintiff,  because 
there  is  no  averment  that  the  defendant  agreed  to 
make  repairs,  and  as  a  general  rule  without  such 
agreement  he  cannot  be  held  liable.  There  can  be  no 
pretense  that  the  averments  of  the  declaration  bring 
it  within  any  exception  to  that  rule,  as  to  fraud,  de- 
ceit, misrepresentation  or  the  concealment  of  any 
latent  defects. 

Should  the  declaration  be  construed  to  aver  that 
the  said  vault  or  catch  basin  was  upon  premises  not 
demised  to  the  plaintiff,  but  upon  premises  retained 
and  controlled  by  the  defendant,  bringing  the  case 
within  the  rule  announced  in  Shoninger  v.  Mann,  219 
111.  242!    In  that  case  the  court  said:    **The  law  is 
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well  settled  in  this  State  that  a  landlord  who  rents 
different  parts  of  a  building  to  various  tenants  and  re- 
tains control  of  the  stairways,  passageways,  hallways 
or  other  methods  of  approach  to  the  several  portions 
of  the  building  for  the  common  use  of  the  tenants, 
has  resting  upon  him  an  implied  duty  to  use  reasonable 
care  to  keep  such  places  in  a  reasonably  safe  condition, 
and  that  he  is  liable  for  injuries  which  result  to  per- 
sons lawfully  in  the  building  from  a  failure  to  perform 
such  duty.  (Payne  v.  Irvin,  144  lU.  482;  Burke  v. 
Hulett,  216  id.,  545.'^ 

We  are  not  inclined  to  agree  that  a  fair  and  reason- 
able construction  of  the  declaration  is  that  it  avers 
that  the  said  vault  or  catch  basin  was  upon  premises 
in  the  possession  of  the  defendant.  However,  assume 
that  it  does  so  aver;  there  is  no  averment  that  the 
said  portion  of  the  premises  so  possessed  by  the  de- 
fendant was  for  the  common  use  of  the  plaintiff  and 
other  tenants,  if  there  were  other  tenants.  Without 
such  averment  how  can  it  be  determined  that  the 
plaintiff  had  any  right  to  use  the  portion  of  the  prem- 
ises in  possession  of  the  defendant  and  not  demised  to 
plaintiff?  Without  some  statement  of  facts  showing 
that  she  had  a  right  thereon,  there  could  be  no  duty 
owing  to  the  plaintiff  by  the  defendant  to  keep  the 
said  vault  or  catch  basin  safely  covered.  In  the  ab- 
sence of  such  averments  the  declaration  states  no 
cause  of  action  coming  within  the  law  quoted  in  Shon- 
inger  v.  Mann,  supra. 

The  declaration  contains  no  averments  that  the  de- 
fendant retained  control  of  the  part  of  the  premises, 
or  any  other  part  thereof,  over  which  plaintiff  was 
walking  at  the  time  of  the  accident,  or  that  it  was  for 
the  use  of  the  plaintiff,  or  any  facts  showing  she  had 
a  right  thereon.  If  the  averments  of  the  declaration, 
and  what  is  fairly  and  reasonably  inferable  therefrom, 
hft  proven,  there  would  be  no  legal  liability  on  the  part 
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of  the  defendant,  for  there  are  no  averments  of  what 
defendant's  duties  were  or,  in  fact,  that  he  had  any 
right  whatsoever  on  the  premises  or  the  control  there- 
of. The  authorities  cited,  with  many  others  we  have 
not  deemed  it  necessary  to  note,  seem  to  lay  down  the 
rule  very  clearly  that  in  actions  of  this  nature,  unless 
facts  are  averred  showing  the  duty  of  the  defendant, 
no  cause  of  action  is  stated.  Tested  by  the  rules  men- 
tioned, the  declaration  filed  February  17,  1898,  failed 
to  state  a  cause  of  action,  and  it  was  therefore  error 
not  to  sustain  the  plea  of  the  Statute  of  Limitations 
to  the  declaration  filed  in  May,  1909. 

The  other  errors  assigned,  in  the  view  we  take  of 
the  case  need  not  be  discussed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  Thomas  O'Rourke,  Plaintiff  in  Error,  v.  The  Chi- 
cago, Rock  Island  &  Pacific  Railway 
Company,  Defendant  in  Error. 
Qen.  No.  16,019. 

Masteb  ANl)  SERVANT — when  doctrine  of  assumed  risk  applies.  If 
the  evidence  clearly  establishes  that  the  servant  was  injured  as  the  re- 
fv\t  of  an  obvious  and  apparent  risk,  the  danger  of  which  was  appre- 
ciated by  him,  the  doctrine  of  assumed  risk  applies  and  the  court  is 
justified  in  determining  as  a  matter  of  law  that  he  is  not  entitled  to 
recover. 

Action  in  case  for  personal  injuries.  Error  to  the  Superior  Court  of 
Cook  county;  the  Hon.  Bobebt  W.  Wright,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  Febru- 
ary 26,  1912. 

Weinbebg  &  NoxoN,  for  plaintiflF  in  error. 
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M.  L.  Bell,  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error,  hereinafter  called  plaintiff, 
brought  suit  against  the  defendant  in  error,  herein- 
after called  defendant,  for  damages  for  personal  in- 
juries. At  the  close  of  the  plaintiff  ^s  case  the  court 
directed  a  verdict  for  the  defendant  and  the  plaintiff 
comes  here  on  a  writ  of  error. 

The  plaintiff  was  sixteen  years  old  when  he  went  to 
work  for  the  defendant.  He  worked  about  six  hours  a 
day  on  a  ticket  destroying  machine  and  the  balance  of 
the  time  did  errands.  The  machine  consisted  of  two 
large  horizontal  rollers,  one  above  the  other;  each 
roller  was  encircled  by  about  forty  knives,  which,  as 
the  rollers  revolved  like  the  ordinary  clothes  wringer, 
cut  up  the  tickets  passing  between  them.  The  tickets 
to  be  cut  up  and  destroyed  were  placed  upon  a  belt 
about  three  feet  wide,  carrying  the  tickets  and  feeding 
them  into  the  knives  on  the  rapidly  revolving  rollers, 
from  which  the  pieces  of  tickets  fell  upon  an  inclined 
apron  and  slid  away  from  the  machine  on  the  opposite 
side  of  the  rollers  from  the  feed  belt.  On  the  feed 
side  of  the  rollers  a  bar  extended  across  and  about 
one  and  one-half  inches  above  the  belt.  On  this  bar 
was  hinged  a  wire  net  screen,  and  forming  the  aro  of  a 
circle  extended  from  the  bar  over  and  beyond  the 
rollers.  The  machine  was  operated  by  electricity, 
which  was  turned  on  and  off  by  a  switch  in  the  wall 
of  the  room.  The  tickets  were  fed  into  the  machine  by 
placing  them  upon  the  flat  surface  of  the  feed  belt, 
which  carried  them  beneath  the  said  bar  to  the  knives 
in  the  rollers,  protected  by  the  said  wire  screen. 

The- plaintiff  worked  alone  on  the  machine  in  a  small 
closed  room,  and  had  been  so  working  about  three 
weeks  when  injured.  On  the  day  in  question  he  had 
cut  up  all  the  tickets  and  attempted  to  cut  up  some 
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wrapping  paper  that  would  not  pass  under  the  bar. 
To  get  the  paper  to  the  knives  he  lifted  np  the  screen 
and  placed  the  paper  between  the  bar  and  the  rollers, 
and  in  thus  feeding  it  to  the  knives  four  fingers  of  his 
left  hand  were  cut  oflf ;  as  he  described  it,  *  *  I  fed  in  too 
far  and  got  my  fingers  cut  off/^ 

All  of  the  evidence  in  the  case  was  the  testimony 
of  the  plaintiff  and  three  photographs  of  the  machine. 
There  was  no  evidence  of  any  defect  in  the  machine 
or  that  it  was  not  properly  protected  by  the  wire 
screen.  It  is  claimed  that  the  plaintiff  was  ordered 
to  cut  up  all  the  tickets  and  paper  and  clean  up  the 
room ;  that  he  could  not  feed  the  large  pieces  of  paper 
into  the  knives  by  placing  them  upon  the  belt,  as  he 
was  instructed,  for  they  would  not  pass  under  the 
bar,  and  it  was  therefore  necessary  to  raise  the 
screen  in  order  to  get  the  large  pieces  of  paper  to  the 
knives;  that  he  had  no  prior  experience  with  ma- 
chines, and  owing  to  his  youth  and  inexperience  he 
should  have  been  instructed  in  the  use  of  the  machine 
in  cutting  up  the  large  pieces  of  paper  and  warned  of 
the  dangers  thereof,  as  averred  in  his  declaration. 
The  plaintiff  was  instructed  in  the  use  of  the  machine 
in  cutting  up  the  tickets  and  the  smaller  pieces  of 
paper.  It  was  apparent  the  screen  was  a  protection 
from  the  knives,  and  had  the  plaintiff  operated  the  ma- 
chine according  to  his  instructions,  he  could  not  have 
been  so  injured.  The  defendant  gave  the  plaintiff 
orders  to  cut  up  all  the  paper  in  the  room  and  in- 
structed him  how  to  use  the  machine,  but  some  of  the 
paper  he  was  ordered  to  cut  up  he  could  not  cut  in  the 
manner  of  operating  the  machine  as  instructed.  TJnder 
such  circumstances  and  in  consideration  of  the  age, 
intellifi^ence,  capacity  and  experience  of  the  plaintiff, 
we  think  it  was  the  duty  of  the  court  to  submit  the 
question  of  fact  to  the  jury,  whether  the  defendant 
in  the  exercise  of  ordinary  care  should  have  warned 
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the  plaintiff  of  the  danger  of  operating  the  machine 
as  he  did,  nnless  all  reasonable  minds  would  agree 
from  the  evidence  that  the  danger  was  open  and  ap- 
parent, and  that  the  plaintiff,  taking  into  tconsider- 
ation  his  age,  intelligence,  capacity  and  experience, 
knew  and  appreciated  such  dangers.  It  is  practically 
conceded  by  the  counsel  for  the  plaintiff  that  the  dan- 
ger was  open,  apparent  and  known  to  the  plaintiff,  but 
it  is  insisted  that  the  danger  of  operating  the  ma- 
chine as  he  did  was  not  appreciated  by  him  and  for 
that  reason  the  trial  court  erred  in  not  submitting 
the  cause  to  the  jury. 

It  clearly  appears  from  the  testimony  of  the  plain- 
tiff that  he  was  of  at  least  ordinary  intelligence  and 
capacity  and  knew  the  dangers  of  operating  the  ma- 
chine in  the  manner  he  did  when  injured. .  He  had 
operated  it  in  the  same  manner  before,  but  unknown 
to  the  defendant,  and  we  think  the  evidence  is  plain 
that  from  the  nature  of  the  work,  the  character  of  the 
machine,  the  obvious  danger  of  attempting  to  cut  the 
paper  in  the  manner  he  did,  the  danger  of  coming 
into  contact  with  the  rapidly  revolving  knives,  which 
he  knew,  and  from  his  testimony,  that  the  danger  was 
appreciated  by  him.  In  his  testimony  (quoting  from 
the  record  literally)  he  said:  **I  cut  the  big  paper 
up  by  lifting  up  the  screen  and  putting  it  in  and  feed- 
ing in  the  paper,  and  I  fed  it  in  and  for  fear  it  would 
catch  hold  of  my  fingers — nobody  cautioned  me  about 
feeding  it  in.'* 

It  was  an  unfortunate  accident.  The  plaintiff  was 
overzealous  in  his  attempt  to  accomplish  the  work 
for  the  benefit  of  the  defendant,  and  suffered  a  serious 
injury,  for  which,  under  the  law,  he  cannot  recover 
dafmages.  The  trial  court  properly  instructed  the 
jury  for  the  defendant  and  the  judgment  is  aflSrmed. 

Affirmed. 
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Rubin  Bros.  fAfg.  Co.,  Appellant,  v.  A.  J.  Johnson  &  Sons 

Furniture  Co.,  Appellee. 

Qen.  No.  16,026. 

1.  Vendor  and  vendee — when  delivery  excused.  If  the  vendee  fails 
to  make  a  pa3rment  when  due  the  vendor  is  excused  thereafter  from 
making  delivery  under  the  terms  of  the  contract. 

2.  Vendor  and  vendee — what  does  not  excuse  failure  to  pay.  A 
vendee  is  not  excused  from  his  failure  to  make  a  payment  accming 
under  an  order  for  continuing  deliveries  hj  the  fact  that  some  of  the 
merchandise  delivered  was  defective. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Merritt  W.  Pingkniey,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1909.  Beversed 
and  judgment  here.     Opinion  filed  February  26,  1912. 

Edmund  S.  Cabb,  for  appellant. 
Chablbs  a.  Butlbb,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  plaintiff,  the  appellant  here,  brought  suit 
against  the  defendant,  the  appellee  here,  before  a  jus- 
tice of  the  peace  to  recover  a  balance  claimed  to  be 
due  for  mirrors  sold  to  the  defendant,  and  there  ob- 
tained a  judgment.  The  defendant  appealed  to  the 
Circuit  Court  and  on  a  trial  there  before  the  Court 
without  a  jury  was  given  a  judgment  on  a  set-oflF  for 
the  sum  of  $200  against  the  plaintiff,  who  comes  here 
on  appeal. 

On  November  21,  1904,  the  defendant  ordered  from 
the  plaintiff  in  writing,  and  the  plaintiff  accepted  the 
same  in  writing,  five  thousand  mirrors  of  various 
sizes,  describing  them,  to  be  delivered  to  the  defend- 
ant **as  wanted  before  June  15th,  1905 '*  •  •  •  "silver- 
ing guaranteed, ' '  with  a  discount  from  the  price  list 
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on  payment  as  follows:  ^^ Discount  85  &  20  &  5%, 
terms  3%  discount  10th  of  month  following  delivery 
of  goods/' 

The  defendant's  set-oflf  consisted  of  two  claims;  one 
for  the  cost  of  resilvering  defective  mirrors  and  the 
other  for  damages  of  $89.58  for  failure  to  deliver  the 
mirrors  as  ordered.  The  evidence  is  undisputed  and 
the  controversy  here  is  only  as  to  the  finding  of  the 
Court  and  entering  judgment  thereon  against  the 
plaintiff  for  damages  for  non-delivery. 

On  June  15,  1905,  about  twenty-nine  hundred  mir- 
rors had  been  delivered  under  the  agreement  in  eleven 
different  consignments,  on  which  the  defendant  owed 
a  balance  of  $569.10.  July  11th  the  defendant  paid 
thereon  $350,  with  the  statement  that  the  balance, 
$219.10,  would  be  paid  on  receiving  another  delivery 
of  mirrors,  which  amount  was  paid  after  receiving  the 
next  and  only  other  delivery.  The  mirrors  were 
billed  ''3%  10  days''— *'3%  10th  of  month"  and 
''3%  10th  of  month  or  30  days  net." 

On  July  26,  1905,  the  plaintiff  delivered  149  mirrors 
billed  at,  less  the  80  &  20  &  5%  discount,  $125.61,  and 
which  were  accepted  by  the  defendant;  for  the  pay- 
ment of  which  the  plaintiff  brought  the  suit  and  the 
.Court  found  the  defendant  owed  the  same  and  gave 
the  plaintiff  credit  therefor  on  the  set-off. 

The  defendant  made  repeated  requests  for  other 
mirrors,  and  on  September  16,  1905,  made  a  demand 
for  the  balance  of  the  mirrors,  describing  same,  and 
stating  that  unless  the  same  were  delivered  on  or  be- 
fore September  25,  1905,  they  would  purchase  the 
same  in  the  open  market  and  hold  the  plaintiff  liable 
for  the  difference,  if  any,  in  case  they  were  obliged  to 
pay  therefor  more  than  the  prices  agreed  upon  in  said 
contract.  The  mirrors  were  not  delivered  by  the  plain- 
tiff and  the  defendant  purchased  the  same  in  the  open 
market  at  an  additional  cost  of  $89.58,  of  which  sum 
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the  defendant  remitted  $2.02  to  bring  the  judgment  to 
two  hundred  dollars. 

The  time  of  the  payment  for  the  mirrors  seems  un- 
certain ;  but  giving  the  defendant  the  advantage  of  the 
most  favorable  construction  of  the  contract  by  both 
parties  under  all  the  evidence,  it  was  not  later  than 
thirty  days  after  delivery.  The  last  delivery  was  July 
26th  and  the  defendant  not  paying  therefor  was  in  de- 
fault August  26th.  The  testimony  was  on  behalf  of 
plaintiff  that  it  offered  to  make  further  deliveries  on 
payment  for  those  delivered.  The  defendant,  refusing 
to  make  said  payment,  could  not  require  a  delivery  of 
the  remainder  of  the  order.  Bradley  v.  King,  44  HI. 
339 ;  Burt  v.  Garden  City  Sand  Co.,  141  HI.  App.  603, 
affrmed  237  Dl.  473. 

It  is  insisted  by  the  defendant  that  the  plaintiff  was 
nevertheless  first  in  default,  because  of  its  delivery  of 
defective  mirrors. 

The  evidence  is  that  when  the  mirrors  were  packed 
for  delivery  there  were  no  apparent  defects,  and  the 
plaintiff  had  no  notice  of  the  claim  for  damages  be- 
cause of  resilvering  until  the  trial  before  the  justice 
of  the  peace  in  January,  1906;  and  the  defendant  knew 
of  said  defective  mirrors,  but  not  knowing  how  many, 
or  the  extent  of  the  same,  made  no  complaint  to  the 
plaintiff  thereof.  Whether  these  facts  would  avail  de- 
fendant is  doubted,  even  under  the  rule  suggested  in 
Bradley  v.  King,  supra.  Under  the  law  announeed  in 
Harber  Bros.  Co.  v.  Moffat  Cycle  Co.,  151  HI.  84,  and 
Burt  V.  Garden  City  Sand  Co.,  237  111.  473,  the  claim 
for  damages  for  defective  mirrors  did  not  excuse  the 
defendant  from  making  payment  when  due  for  the 
mirrors  delivered,  if  it  desired  to  hold  the  plaintiff 
liable  for  damages  for  failure  to  deliver  mirrors  sub- 
sequently ordered  under  the  said  contract. 

In  this  view  of  the  law  it  was  error  to  give  judg- 
ment against  the  plaintiff  for  $87.56  for  damages  for 


Chicago — Fikst  Distbict — Februaby,  1912.    625 

Hinmai)  v.  Devine,  167  111.  App.  625. 

non-delivery,  and  the  judgment  is  reversed,  and  as  the 
facts  are  nndispnted,  and  the  judgment  for  the  bal- 
ance is  admitted  to  be  correct,  judgment  is  here  en- 
tered against  the  plaintiff,  the  appellant  here,  for  the 
sum  of  $112.44  with  interest  thereon  from  the  date  it 
was  rendered,  July  10,  1909,  at  the  rate  of  five  per 
centum  per  annum,  and  the  costs  of  this  appeal  taxed 
against  the  appellee. 

Reversed  and  judgment  here. 


Estate  of  Frank  A.  Moore,  deceased. 
Claim  of  Nettie  E  Hinman,  Appellee,  v.  John  F.  Devine, 

Administrator,  Appellant. 

Qen.  No.  16,067. 

Evidence — effect  of  admissions.  Held,  that  the  instrument  in  part 
set  forth  in  this  opinion  though  not  a  will  was  an  admission  of  liability 
sufficiently  definite  and  certain  as  to  justify  the  allowance  of  the  claim 
filed  against  the  estate  of  the  deceased  debtor. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Samusl  C. 
Stouoh,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1909.    Affirmed.     Opinion  filed  February  26,  1912. 

BoRMAN  &  McGrath,  for  appellant;  Fbbd  Lehman, 
of  counsel. 

Lowes  &  Eichabds,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  claim  of  Nettie  E.  Hinman  for  the  sum  of  two 
thousand  dollars  against  the  Estate  of  Frank  A. 
Moore,  deceased,  was  allowed  by  the  Probate  Court 
of  Cook  county  and  appellant  appealed  to  the  Circuit 
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Court.  In  that  court  the  cause  was  submitted  to  a 
jury  and  a  verdict  returned  in  favor  of  the  claimant 
for  said  amount,  judgment  entered  thereon  and  appeal 
taken  therefrom  to  this  Court. 

The  testimony  showed  that  Frank  A.  Moore  in  the 
afternoon  of  June  4,  1907,  attempted  to  make  a  last 
will  and  testament,  consisting  of  nine  pages,  intro- 
duced in  evidence,  and  in  part  as  follows : 

'*I  now  owe  Mrs.  Geo.  W.  Magee  under  the  name 
and  style  of  Nettie  E.  Hinman  about  the  sum  of  six- 
teen hundred  dollars  for  money  loaned  during  my  dear 
wife's  illness  and  for  the  maintenance  of  the  tube 
factory  in  which  I  was  then  interested,  and  in  addi- 
tion thereto  I  am  personally  obligated  to  her  for  food, 
clothing,  lodging  and  moneys  advanced  during  the 
past  three  years  and  for  which  an  accounting  has 
never  been  had  but  which  said  sum  has  now  been  esti- 
mated at  approximately  two  thousand  dollars  ($2,- 
000.00)  and  which  has  been  unsecured  although  the 
original  amount  approximating  sixteen  hundred  dol- 
lars was  at  the  time  of  the  making  thereof  secured  by 
First  Mortgage  on  my  homestead  No.  620  West  Mon- 
roe St.,  city  of  Chicago.  It  now  being  my  intention 
to  make  this  additional  sum  of  two  thousand  dollars 
which  is  justly  due  her  on  account  of  these  favors  in 
the  light  of  a  legacy,  provided  the  amount  thereof 
does  not  exceed  a  sum  equivalent  in  excess  of  one- 
half  of  the  entire  estate. '^ 

Mr.  W.  H.  McCarthy  testified  that  he  and  Mr. 
Moore  were  office  associates ;  that  he  called  at  the  hos- 
pital  to  see  Mr.  Moore,  who  began  to  tell  how  he 
wanted  his  property  disposed  of  and  said,  **You  bet- 
ter put  down  what  I  tell  you ; ' '  that  the  witness  wrote 
on  ordinary  note  paper  as  Mr.  Moore  dictated;  that 
Mr.  Moore  took  and  read  over  what  he  had  written 
and  marked  each  sheet  ''0.  K.  F.  A.  M.''  or  ''0.  K. 
F.  A.  Moore, '*  and  signed  the  last  one  **0.  K.  Frank 
A.  Moore.''  Mr.  J.  D.  Murphy  was  present  at  the 
time  and  corroborated  the  testimony  of  Mr.  MieCarthy. 
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Mrs.  Himnan  was  at  the  hospital  and  *4n  and  out'* 
of  the  room  at  the  time  the  statement  was  made,  but 
said  nothing  in  relation  thereto.  There  were  no  sub- 
scribing witnesses.  Mr.  Moore  died  June  6,  1907.  It 
was  also  shown  that  the  decedent  had  resided  at  Mrs. 
Himnan 's  for  about  three  years  prior  to  his  death. 
The  appellant  offered  no  testimony. 

It  is  contended  that  the  said  written  admission  of 
the  decedent  was  not  sufficient  evidence  to  sustain  the 
verdict  because  it  was  vague,  uncertain  and  a  con- 
clusion. The  items  of  indebtedness  are  given  and  the 
statement  made  that  the  amount  due  therefor  had 
been  estimated  at  approximately  two  thousand  dol- 
lars, which  language  as  used  we  think  fairly  implies 
that  there  had  been  an  understanding  between  de- 
cedent and  Mrs.  Hinman,  that  as  nearly  as  they  could 
arrive  at  the  amount  due  it  was  two  thousand  dollars, 
and  which  the  decedent  further  stated  was  the  sum 
** which  is  justly  due  her.'*  That  the  instrument  was 
not  a  will  and  there  was  no  legacy  is  not  material  in 
this  case.  In  C.  &  N.  W.  Ey.  Co.  v.  Boone  County,  44 
HI.  240,  the  Court  said:  *'The  voluntary  admissions 
of  a  party,  no  matter  when  or  how  made,  if  made  with 
a  knowledge  of  the  circumstances,  have  always  been 
admitted  in  evidence,  as  this  Court  said  in  Bobbins 
V.Butler,  24111.  387.' ' 

We  think  the  statement  was  properly  admitted  in 
evidence,  and  presented  suffi'cient  facts  upon  which 
to  base  the  verdict  and  judgment.  The  judgment  is 
affirmed. 

A-ffirmed. 
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Bertha  Sehrt,  AppeUee,  v.  Marshall  E.  Sampsell, 
etal.  On  Appeal  of  Yal  Blatz  Brewios: 

Co.,  Appellant. 

QeiL  No.  16,072. 

1.  Instbuotions — when  refusal  as  to  non-liabHiiy  for  violation  of 
ordinance  not  error.  If  the  plaintiff  does  not  claim  a  right  to  recover 
because  of  the  violation  of  an  ordinance  in  evidence  it  is  not  error  to 
refuse  an  instruction  to  the  effect  that  no  recovery  could  be  predicated 
upon  a  violation  of  such  ordinance. 

2.  Instructions — %L8e  of  word  "coolness,*^  as  applied  to  exercise  of 
care.  Held,  that  the  use  of  the  word  ''coolness''  in  the  following 
phrase  was  improper  but  under  the  circumstances  in  this  case  did  not 
require  reversal:  **Bj  the  exercise  of  such  ordinary  care  as  is  to  be 
expected  of  a  man  of  ordinary  coolness  and  prudence  and  under  such 
circumstances/'  etc. 

3.  Verdicts — when  not  excessive.  Held,  in  a  personal  injury  action, 
that  a  verdict  for  $5,000  was  not  excessive  where  the  jury  were  justi- 
fied in  finding  that  the  plaintiff  was  severely  injured  in  her  head,  arms, 
legs,  abdomen  and  spine,  and  suffered  severe  pain. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Willabd  M.  McEwek,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1909.  Affirmed.  Opinion 
filed  February  26,  1912.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

F.  J.  Canty  and  E.  J.  Folonib,  for  appellant. 

Edward  J.  Gbeen  and  Chabi.es  C.  Spbnceb,  for  ap- 
pellee. 

Mb.  JnsTiCB  Smith  delivered  the  opinion  of  the 
court. 

The  appellee,  hereinafter  called  plaintiff,  brought 
suit  for  damages  for  personal  injuries  against  Mar- 
shall E.  Sampsell  as  Eeceiver  of  the  Chicago  Union 
Traction  Co.  and  the  Val  Blatz  Brewing  Co.,  herein- 
after designated  for  convenience  Traction  Co.  and 


Chicago — Fibst  Distbict — February,  1912.    629 

Sehrt  V.  Sampsell,  167  111.  App.  628. 

Brewing  Co.,  respectively.  The  jury  returned  a  ver- 
dict finding  both  defendants  guilty  and  assessing  the 
plaintiff's  damages  at  the  sum  of  five  thousand  dol- 
lars; the  Court  entered  judgment  thereon  and  the 
Brewing  Co.  comes  here  on  appeal. 

In  the  afternoon  of  July  5,  1907,  the  plaintiff  was 
standing  on  the  northeast  comer  of  Halsted  and  Wil- 
low streets,  Chicago,  waiting  to  board  a  north-bound 
car  on  Halsted  street.  While  the  plaintiff  was  stand- 
ing there  a  driver  of  the  Brewing  Co.  driving  south 
on  Halsted  street,  with  a  large,  heavy  wagon  loaded 
with  beer  barrels,  turned  east  into  Willow  street,  at- 
tempting to  cross  the  street  car  tracks  in  front  of  a 
north-bound  car  of  the  Tradition  Co.  A  collision  oc- 
curred and  many  of  the  barrels  were  knocked  off  the 
wagon,  one  or  two  of  which  struck  the  plaintiff  and 
injured  her. 

It  is  contended  that  the  verdict  against  the  Brewing 
Co.  is  clearly  and  manifestly  against  the  weight  of  the 
evidence.  A  very  careful  and  exhaustive  analysis  of 
the  evidence  is  presented  in  the  attempt  to  show  that 
the  motorman  of  the  Traction  Co.  was  guilty  of  negli- 
gence, but  there  was  no  evidence  that  the  driver  of 
the  Brewing  Co.  was  guilty  of  negligence  sufficient  to 
warrant  submitting  the  case  against  the  Brewing  Co. 
to  the  jury.  That  there  was  much  evidence  tending 
to  show  that  the  motorman  was  negligent,  is,  of  course, 
not  controverted.  There  is  more  evidence  tending  to 
show  the  negligence  of  the  motorman  than  there  is 
tending  to  show  the  negligence  of  the  driver.  How- 
ever, there  is  the  usual  conflict  of  evidence,  and  very 
much  of  it.  We  can  see  no  good  purpose  in  an  ex- 
tended discussion  of  the  evidentce  on  this  proposition. 
SuflSce  it  to  say  that  we  think  it  very  clear  that  there 
was  sufficient  evidence  tending  to  show  the  negligence 
of  the  driver  as  charged  to  submit  the  cause  to  the 
jury,  and,  further,  that  it  was  sufficient  to  sustain  the 
verdict  against  the  Brewing  Co. 
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With  the  exception  of  some  testimony  that  the  driver 
of  the  wagon  started  to  turn  east  before  he  reached 
Willow  street,  the  testimony  was  practically  uncon- 
tradicted that  when  he  made  the  turn  and  attempted 
to  cross  the  street  car  tracks,  he  drove  in  an  easterly 
direction  on  the  north  side,  north  of  the  center,  of 
Willow  street.  The  Traction  Co.  contended  that  in 
turning  the  comer  he  should  not  have  turned  east, 
that  is,  to  his  left,  on  the  north  side  of  Willow  street, 
but  that  he  should  have  made  the  turn  to  his  left  on 
the  south  side  of  Willow  street,  as  provided  by  the 
following  ordinance  of  the  City  of  Chicago: 

**  (Streets, — Bules  of  the  Eoad.)  Vehicles  cross- 
ing intersecting  streets.  All  vehicles  when  turning 
corners  to  the  right  must  be  kept  inside  the  center 
of  the  street;  when  turning  comers  to  the  left,  driv- 
ers of  vehicles  must  pass  to  the  right  of  the  central 
point  of  the  street  intersection.'^ 

The  ordinance  was  offered  by  the  Traction  Co.  and, 
over  the  objection  of  the  Brewing  Co.,  admitted  in 
evidence.  In  this  connection  the  Brewing  Co.  asked 
the  Court  to  give  the  following  instruction: 

**The  jury  are  instructed  that  the  plaintiff  has  not 
complained  in  his  declaration  that  the  defendant  Val 
Blatz  Brewing  Company  violated  the  ordinance  in 
question,  admitted  in  evidence,  and  the  violation  of 
said  ordinance,  if  violated,  cannot  support  a  verdict 
against  the  Val  Blatz  Brewing  Company. '^ 

The  Court  refused  the  instruction,  and  said  rulings 
are  urged  as  reversible  error. 

There  was  no  claim  that  the  plaintiff  was  guilty  of 
any  negligence.  The  contest  was  mainly  between  the 
two  defendants  on  the  question  of  liability;  each  at- 
tempting to  prove  its  respective  servant  was  exercis- 
ing ordinary  care  and  the  servant  of  the  other  was 
guilty  of  the  negligence  charged  against  it — the  neg- 
ligent and  careless  operation  of  the  car  by  the  Trac- 
tion Co.  and  the  negligent  and  careless  driving  of  the 
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wagon  by  the  Brewing  Co.  The  Traction  Co.  in  its 
attempt  to  maintain  its  defense  offered  in  evidence 
the  ordinance,  and  we  think  it  was  properly  admitted 
as  a  circumstance  tending  to  sustain  its  contention. 
The  plaintiff  made  no  claim  by  her  averments  in  her 
declaration  or  her  proof,  that  by  reason  of  any  claimed 
violation  of  the  ordinance  she  was  seeking  to  recover 
against  either  defendant,  or  by  any  instruction  given 
the  jury  could  it  be  so  inferred,  and  it  was  therefore 
not  error  to  refuse  the  instruction  as  offered. 

Objection  is  made  to  the  use  of  the  word  *' coolness'* 
in  an  instruction  given  on  behalf  of  the  Traction  Co., 
in  effect  that  the  Traction  Co.  was  not  guilty  if  the 
motorman  had  no  opportunity  to  avoid  striking  said 
wagon  **by  the  exercise  of  such  ordinary  care  as  is  to 
be  expected  of  a  man  of  ordinary  coolness  and  prud- 
ence and  under  such  circumstances,"  etc.  A  person 
may  be  cool  and  at  the  same  time  very  negligent  or 
reckless  in  his  conduct,  and  even  though  the  word 
** coolness"  be  coupled  with  the  word  ''prudence"  in 
the  instruction,  we  think  it  improper  and  that  it  should 
not  have  been  so  used.  While  the  plaintiff  might  have 
complained  of  this  instruction  if  the  verdict  had  been 
in  favor  of  the  Traction  Col,  we  can  see  no  good  rea- 
son for  holding  it  prejudicial  to  the  appellant. 

It  is  urged  that  the  damages  are  escessive  and  the 
result  of  passion  and  prejudice.  When  the  plaintiff 
observed  there  was  about  to  be  a  collision,  slie  ran 
about  twenty  feet  in  her  attempt  to  escape,  when  a 
beer  barrel  struck  her  in  the  back,  knocking  her  un- 
conscious. She  fell  upon  a  cement  sidewalk  and  there 
was  testimony  tending  to  show  that  after  she  fell  an- 
other barrel  hit  her  on  the  head.  She  was  in  the  hos- 
pital five  weeks.  A  detailed  statement  of  the  bruises 
and  injuries  to  her  head,  arms,  legs,  abdomen  and  her 
spine,  and  her  sufferings  therefrom,  is  unnecessary. 
If  the  jurors  believed  her  testimony,  and  they  appar- 
ently did,  the  damages,  although  large,  in  our  opinion 
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cannot  be  held  clearly  and  manifestly  excessive  or 
the  result  of  passion  or  prejudice. 

The  jury  were  fully  and  fairly  instructed,  and  other 
objections  urged  to  the  instructions  and  the  rulings 
of  the  trial  court  on  the  evidence  have  been  duly  con- 
sidered, but  we  do  not  think  any  of  them  of  sufficient 
merit  to  require  discussion. 

The  judgment  is  affirmed. 

Affirmed. 


The  Empire  State  Surety  Company,  Plaintiff  in  Error, 
V.  Schillinger  Bros.,  Defendant  in  Error. 

Qen.  No.  16,319. 

1.  INSTEUCTIONS — mbmitUng  questions  of  law.  The  court  should 
not  give  instructions  to  the  jury  which  permit  the  jury  to  construe 
a  contract  and  pass  upon  questions  of  law. 

2.  Pabol  EvmsNOB — negotiations  antecedent  to  eontract.  It  is  im- 
proper for  the  court  to  admit  parol  evidence  as  to  what  occurred  at  or 
before  the  time  a  bond  was  executed. 

3.  Municipal  couet — when  judgment  of,  not  reversed,  A  judg- 
ment of  the  mimicipal  court  will  not  be  reversed  if  substantial  justice 
has  been  done. 

4.  BoKDS — when  do  not  go  into  effect.  It,  for  any  reason,  an  obligee 
in  a  bond  refuses  to  accept  it,  the  bond  does  not  become  operative  and 
no  liability  on  the  part  of  the  maker  thereunder  arises. 

5.  Bonds — when  premiums  cannot  "be  recovered.  If  a  bond  has 
never  gone  into  effect  premiums  accruing  under  the  contract  therefor 
cannot  be  recovered  merely  because  the  bond  was  never  returned  or 
because  statements  claiming  such  premiums  were  sent  by  the  obligor 
and  if  received  were  not  objected  to. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abnold  Hkap, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.    Affirmed.     Opinion  filed  March  12,  1912. 
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Stein,  Mayeb  &  Stein,  for  plaintiflf  in  error ;  Habby 
M.  BosENBLnM>  of  connseL 

McCaskill  &  Son,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  conrt. 

This  was  an  action  of  the  fonrth  class,  brought  on 
Jnne  8, 1909,  in  the  Municipal  Court  of  Chicago,  by  the 
Empire  State  Surety  Company,  plaintiflf  in  error, 
against  Schillinger  Bros.,  a  corporation,  defendant  in 
error,  to  recover  the  sum  of  $420  for  premiums  al- 
leged to  be  due  for  three  years  beginning  July  14th, 
1906,  upon  a  bond  issued  by  the  plaintiflf  in  error. 
There  was  a  jury  trial  which  resulted  in  a  verdict  in 
favor  of  the  defendant  in  error,  upon  which  the  court 
entered  judgment. 

It  appears  that  in  the  spring  of  1905,  Schillinger 
Bros,  entered  into  a  contract  to  construct  a  grain 
elevator  at  Cedar  Bapids,  Iowa,  for  the  Bosch-Eyan 
Grain  Co.  The  contract  was  executed  April  25,  1905, 
and  Schillinger  Bros,  at  once  entered  upon  the  per- 
formance of  the  work.  Subsequently,  and  on  the  14th 
of  July,  1905,  Schillinger  Bros,  applied  to  the  Surety 
Co.  to  issue  a  bond  for  $25,000,  which  should  guar- 
antee to  the  Bosch-Eyan  Grain  Co.  the  faithful  per- 
formance of  the  work  to  be  done  by  Schillinger  Bros, 
under  the  contract.  The  bond,  which  was  duly  ex- 
ecuted by  the  Surety  Company,  was  based  upon  a 
written  application  made  by  Schillinger  Bros.,  and 
both  application  and  bond  were  dated  July  14,  1905. 
The  application  requested  a  contract  bond  in  the  sum 
of  $25,000,  running  to  the  Bosch-Eyan  Grain  Co.,  of 
Cedar  Eapids,  Iowa,  and  in  such  form  as  should  be 
satisfactory  to  Schillinger  Bros,  and  the  obligee,  the 
Bosch-Eyan  Grain  Co.  A  copy  of  the  contract  be- 
tween Schillinger  Bros,  and  the  Bosch-Eyan  Grain 
Co.  was  attached  to  the  bond  when  issued.     By  the 
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application,  Schillinger  Bros,  agreed  to  **pay  $140 
premium  for  this  bond  for  the  first  year,  in  advance, 
and  the  same  amount  annually  thereafter,  in  advance, 
so  long  as  the  bond  was  continued  in  force.'*  There 
was  a  further  provision  in  the  application  to  the  ef- 
fect that,  under  certain  conditions,  Schillinger  Bros, 
were  to  pay  premiums  at  a  given  rate  upon  the  bond 
**for  every  year  the  Company's  liability  thereunder 
shall  remain  in  force,  until  the  Company  shall  have 
been  fully  discharged  and  released  from  any  and  all 
liability  upon  said  bond,"  and  the  Surety  Company 
contended  that  since  Schillinger  Bros,  had  never  re- 
turned the  bond  to  it,  nor  secured  from  the  Bosch- 
Eyan  Grain  Company  a  written  discharge  or  release 
from  all  liability  upon  the  bond,  Schillinger  Bros, 
owed  the  several  years'  premiums  sued  for. 

It  is  conceded  that  on  December  14, 1905,  Schillinger 
Bros,  paid  the  first  premium  on  the  bond,  which,  ac- 
cording to  the  application,  should  have  been  paid  on 
July  14,  1905,  and  also  that  the  bond  was  never  re- 
turned to  the  Surety  Company  for  cancellation,  nor 
was  there  ever  furnished  to  it  any  releases  or  waivers 
by  the  Bosch-Eyan  Grain  Co.  It  appears  that  on  the 
19th  of  March,  1909,  the  Surety  Company  made  and 
mailed  to  Schillinger  Bros,  a  bill  of  premiums  upon 
the  bond  for  three  several  years,  beginning  July  14, 
1906,  amounting  to  $420,  the  bill  on  its  face  purport- 
ing to  be  for  ''premium  on  contract  bond  No.  988, 
Chi.,  in  favor  of  Bosch-Eyan  Grain  Co.,  Cedar  Eap- 
ids,  Iowa."  On  the  22nd  of  the  same  month,  Schil- 
linger Bros,  replied,  refusing  to  pay  the  bill,  stating 
that  the  bond  had  never  been  accepted  by  the  Bosch- 
Eyan  Grain  Co.,  obligee. 

The  court  below,  over  objection,  admitted  testimony 
to  the  effect  that,  at  the  time  the  application  was 
signed,  a  representative  of  Schillinger  Bros,  told  the 
agent  of  the  Surety  Company  that  the  bond  would 


Chicago — Fibst  Distbict — Mabch,  1912.      635 


The  Empire  State  Surety  Co.  v.  Schillinger  Bros.,  167  111.  App.  632. 

have  to  be  satisfactory  to  the  Bosch-Eyan  Grain  Co. 
before  it  would  be  paid  for. 

Plaintiff  in  error  contends  here  that  the  court  be- 
low erred  in  admitting  the  testimony  above  referred 
to;  also  in  admitting  parol  evidence  to  show  the  na- 
ture of  the  proceedings  and  the  issues  involved  in  a 
suit  brought  in  Iowa  by  Schillinger  Bros,  against  the 
Bosch-Eyan  Grain  Co.;  also  in  its  instructions  to  the 
jury,  which,  it  is  claimed,  permitted  them  to  construe 
the  contract  sued  upon,  and  required  them  to  deter- 
mine questions  of  law;  also  in  giving  an  instruction 
which  left  the  jury  to  determine  whether  or  not  the 
contract  sued  upon  was  in  full  force  and  effect,  and 
whether  or  not  notice,  said  to  be  required  by  the  con- 
tract to  discharge  the  defendant  in  error  from  liabil- 
ity for  premiums,  was  as  a  matter  of  fact,  given  to 
the  Surety  Company. 

In  the  view  we  take  of  the  relations  between  the 
parties  disclosed  by  this  record,  extended  discussion 
of  the  propositions  above  stated  becomes  unneces- 
sary. While  the  court  below  undoubtedly  erred  in 
giving  instructions  permitting  the  jury  to  construe 
the  contract  and  pass  upon  questions  of  law,  and  also 
erred  in  admitting  certain  parol  testimony  as  to  what 
occurred  at  or  before  the  time  the  bond  was  executed, 
we  do  not  think  such  errors  justify  a  reversal.  If  it 
remains  clear  that,  in  the  judgment  complained  of, 
substantial  justice  has  been  done,  and  the  correct 
aggregate  result  has  been  reached,  it  is  not  the  duty 
of  this  court  to  reverse,  even  though  the  court  below 
icommitted  error.  Eobertson  v.  Moir,  88  111.  App. 
355,  357;  Heckel  v,  Crewe,  125  111.  58;  Eagle  Packet 
Co.  V.  Defries,  94  111.  598. 

An  inspection  of  the  application  and  bond  makes 
it  clear  that  the  Bosch-Eyan  Grain  Co.  was  the 
obligee  in  the  bond,  which  was  issued  for  its  benefit. 
If,  for  any  reason,  an  obligee  in  a  bond  refuses  to  ac- 
cept it,  the  bond  does  not  become  operative  and  no 
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liability  on  the  part  of  the  maker  thereunder  arises. 
In  their  application,  Schillinger  Bros,  agreed  to  pay 
as  premium  for  the  bond  **$140  for  the  first  year,  in 
advance,  and  the  same  amount  annually  thereafter, 
in  advance,  so  long  as  the  bond  shall  continue  in 
force/'  The  uncontradicted  evidence  shows  that 
shortly  after  the  bond  was  issued  and  delivered  to 
Schillinger  Bros.,  they  tendered  it  on  several  occa- 
sions to  the  Bosch-Eyan  Grain  Co.,  and  upon  each  oc- 
casion the  Bosch-Ryan  Grain  Co.  refused  to  accept 
it,  and  never  did  accept  it.  It  is  too  clear  to  require 
argument  or  citation  of  authorities  that  by  the  con- 
tinued refusal  of  the  Bosich-Ryan  Grain  Co.,  for  whose 
benefit  the  bond  was  executed,  the  bond  in  question 
had  no  validity,  and  the  Surety  Company  never  be- 
came liable  thereon. 

It  appears  that  sometime  after  the  bond  was  execut- 
ed, Schillinger  Bros,  brought  suit  in  Iowa  against  the 
Bosch-Eyan  Grain  Co.,  to  recover  pajinents  alleged 
to  be  due  to  it  for  work  already  performed,  and  that 
the  original  bond  in  question  became  a  part  of  the 
files  in  that  suit  as  an  exhibit  or  otherwise,  and  being 
thus  a  part  of  the  files,  Schillinger  Bros,  could  not 
return  it  to  the  Surety  Company.  The  mere  fact  that 
it  was  not  returned  to  the  Surety  Company  did  not 
make  Schillinger  Bros,  liable  for  the  premium  there- 
on, if,  as  a  matter  of  fact,  the  bond  was  not  "in  force.*' 
The  provision  in  the  application,  which  plaintiff  in 
error  seems  to  regard  as  important  and  creating  a 
liability  upon  Schillinger  Bros,  to  pay  the  premiums 
until  the  Surety  Company  shall  be  furnished  at  its 
principal  offices  in  New  York  satisfactory  proof  of  the 
discharge  or  release  of  its  liability  thereon,  is  not 
operative,  because  the  application  expressly  provided 
that  these  clauses  should  be  in  force  only  ^*if  premiums 
are  not  so  stated,  or  not  otherwise  agreed  on," 
whereas  in  the  application  they  were  specifically  stated 
and  agreed  upon. 
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The  Surety  Company  offered  testimony  tending  to 
show  that  it  had  mailed  statements  of  its  claims  to 
Schillinger  Bros.,  while  they,  in  turn,  deny  having 
received  any  snch  statements;  however,  the  liability 
of  Schillinger  Bros,  is  not  determined  in  favor  of 
either  party  by  settling  the  controversy  as  to  whether 
these  notices  were  in  fact  sent  or  received ;  nor  would 
Schillinger  Bros,  be  liable  for  the  mere  failure  to  re- 
turn to  the  Surety  Company  the  bond  in  question. 
Schillinger  Bros,  did  pay  one  year's  premium,  and, 
while  that  fact  no  doubt  shows  acceptance  of  the  bond 
so  far  as  Schillinger  Bros,  was  concerned,  the  proof 
leaves  no  reasonable  doubt  that  the  Bosch-Byan  Grain 
Co.  did  not  accept  it. 

We  agree  with  the  contention  of  plaintiff  in  error 
that  the  court  below  erred  in  admitting  parol  evidence 
to  show  details  of  the  litigation  between  Schillinger 
Bros,  and  the  Bosch-Ryan  Grain  Co.,  but  such  error 
was  not  prejudicial.  Schillinger  Bros,  was  endeav- 
oring, as  it  had  a  right  to  do,  to  account  for  the  non- 
production  of  the  bond  in  this  litigation,  and  it  was  en- 
titled to  show,  if  such  was  the  fact,  that  the  Bosch- 
Byan  Grain  Co.  on  several  oocasions  definitely  refused 
to  accept  the  bond,  and  at  no  time  took  any  different 
position  in  relation  thereto. 

Finding,  as  we  do  from  the  evidence,  that  the  Surety 
Company  never  became  liable  to  the  Bosch-Byan 
Grain  Co.,  obligee  in  the  bond,  we  think  the  result 
reached  in  the  court  below  was  correct,  and  its  judg- 
ment will,  therefore,  be  affirmed. 

Judgment  affirmed. 
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M.  Marcus,  Plaintiff  in  Error,  v.  Chicago,  Milwaukee  & 

Si.  Paul  Railway  Company  ei  al.,  Chicago,  Milwaukee 

&  St.  Paul  Railway  Company,  Defendant  in  Error. 

Gen.  No.  16,369. 

1.  Municipal  court — how  form  of  action  determined.  The  form  of 
the  action  in  cases  of  the  4th  class  is  to  be  determined  from  what  the 
evidence  shows  and  it  is  the  duty  of  the  municipal  court  irrespective  of 
the  name  given  to  the  action  to  render  judgment  according  to  what  the 
evidence  established. 

2.  Trover — ivhat  essential  to  maintenance.  To  constitute  conversion 
the  refusal  to  return  upon  demand  must  be  absolute  and  amount  to  a 
denial  of  the  plaintiff's  title  to  the  possession. 

3.  Common  cabbiebs — what  essentidl  to  contract  to  carry  and  de- 
liver. Delivery  to  the  carrier  at  the  point  of  shipment  is  essential  to 
create  a  contract  by  the  carrier  to  carry  and  deliver. 

4.  Interstate  commerce  act — when  inhibition  against  limiting  lia- 
hHity  does  not  apply.  The  interstate  commerce  law  applies  only  to 
shipments  which  are  in  the  custody  of  carriers  as  carriers  and  before 
their  duty  as  such  has  terminated. 

Error  to  the  Municipal  Court  of  CShicago;  the  Hon.  Edwin  EL 
Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.     Affirmed.     Opinion  filed  March  12,  1912. 

Stein,  Mayek  &  Stein,  for  plaintiff  in  error ;  Harbt 
M.  Eosenblum,  of  counsel. 

C.  S.  Jefferson,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  conrt. 

Plaintiff  in  error  brought  a  suit  of  the  fourth  class 
in  the  Municipal  Court  of  Chicago  against  the  Chicago, 
Milwaukee  &  St.  Paul  Eailway  Company  and  the  Pere 
Marquette  Railroad  Company  to  recover  the  sum  of 
$372.25.    The  case  was  tried  before  the  court  without 
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a  jury  and  judgment  was  entered  against  plaintiflF,  to 
reverse  which  this  cause  is  before  us  upon  a  writ  of 
error. 

Before  the  trial,  the  suit  was  dismissed  as  to  the 
Pere  Marquette  Eailroad  Company.  PlaintiflF 's 
amended  statement  of  claim  is  upon  an  alleged  con- 
tract of  transportation  between  Marcus  and  the  Rail- 
way Company  for  the  carriage  of  a  box  of  merchan- 
dise from  New  York  City  to  Columbus,  Wisconsin. 
Practically  all  the  material  facts  were  stipulated  into 
the  record  by  the  parties,  from  which  stipulation  it 
appears  that  the  merchandise  in  question  was  deliv- 
ered to  the  Railway  Company  by  Marcus  at  Columbus, 
Wisconsin,  on  March  21,  1907;  that  the  company 
transported  the  box,  containing  it,  to  Milwaukee,  Wis- 
consin, at  which  point  it  delivered  the  same  in  good 
condition  to  its  connecting  carrier  the  Pere  Marquette 
Railroad  Company;  that  the  latter  company  trans- 
ported the  box  to  its  connecting  point ;  that  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Company  car- 
ried it  to  New  York  City,  its  destination,  arriving 
there  on  April  4,  1907,  in  the  same  condition  as  when 
received  by  the  Railway  Company  at  Columbus;  that 
on  April  4,  1907,  Solomon  Bros.,  the  consignees,  being 
the  firm  which  had  originally  sold  and  shipped  the 
merchandise  to  the  plaintiflF,  were  notified,  but  re- 
fused to  accept  the  box;  that  thereupon  the  last  men- 
tioned Railroad  Company  notified  the  defendant  in 
error,  and  in  turn  it  notified  Marcus  at  Columbus  that 
Solomon  Bros,  had  refused  to  accept  the  shipment; 
that  after  the  expiration  of  the  free  storage  period, 
Solomon  Bros.,  consignees  of  the  goods,  still  refusing 
to  accept  the  box,  it  was,  by  the  Delaware,  Lackawan- 
na &  Western  Railroad  Company,  placed  in  a  public 
warehouse. 

At  the  time  of  the  receipt  of  the  shipment  at  Colum- 
bus by  defendant  in  error,  one  Coapman  was  its  sta- 
tion  agent  there.     Early  in   June,   1907,   Coapman 
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called  at  the  store  of  Marcus  and  inqnired  what  he 
would  have  done  with  the  goods  which  he  had  sent  to 
Solomon  Bros,  but  which  they  refused  to  take.  Mar- 
cus told  Coapman  to  get  them  back.  He  replied, 
'*You  will  have  to  pay  the  freight  both  ways/'  to 
which  Marcus  replied,  *^A11  right.  *'  Three  or  four 
weeks  later,  there  was  a  conversation  between  the  two 
at  the  depot  at  Columbus,  when  Coapman  claimed  that 
he  had  forgotten  to  get  them,  and  requested  patience 
**just  a  little  while,  I  am  going  to  attend  to  it.  You 
will  get  the  goods  in  just  a  little  while.*'  A  similar 
interview  is  said  to  have  been  had  between  the  parties 
in  September.  Marcus  claimed  that  he  did  not  know 
how  far  the  Chicago,  Milwaukee  &  St.  Paul  Bailway 
extended;  that  he  liad  always  thought  it  ran  clear 
through  to  the  East.  It  was  admitted  that  he  paid 
Solomon  Bros.  $372.25  for  the  goods,  but  that  when 
they  were  received  by  him,  he  thought  they  were  not 
up  to  grade,  and  returned  them. 

Two  letters  from  Marcus,  dated  August  8th  and 
October  21,  1907,  respectively,  were  introduced  by  the 
defense ;  the  first  to  the  effect  that  about  seven  or  eight 
weeks  previously  he  had  been  notified  by  the  Bailway 
Company  that  the  box  was  refused  by  Solomon  Bros., 
and  had  ever  since  tried  to  have  Mr.  Coapman  locate 
it,  but  without  success,  and  asking  the  claim  agent  to 
*  *  try  and  locate  same  for  me  as  soon  as  possible.  *  *  To 
this  letter  he  added  a  postscript,  **  Goods  were  ship- 
ped on  the  Erie  E.  R.  from  Milwaukee,  Wis.'*  The 
second  letter  enclosed  to  the  claim  agent  a  shipping 
bill,  or  bill  of  lading,  issued  by  the  defendant  in  er- 
ror for  the  goods,  and  containing,  among  other  pro- 
visions, one  that  if  the  goods  were  consigned  beyond 
its  line  of  road,  they  should  be  delivered  to  a  connect- 
ing carrier  or  company  for  further  transportation  to 
the  place  of  destination ;  the  responsibility  of  the  ini- 
tial carrier  to  cease  when  the  property  was  thus  de- 
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livered.  It  was  conceded  that  plaintiflF  never  received 
the  goods  back  from  New  York. 

The  question  presented  by  the  record  in  this  case  is 
whether,  under  the  circumstances,  defendant  in  error 
is  liable  to  Marcus,  either  upon  a  contract  for  a  return 
to  Columbus  from  New  York  of  the  shipment  in  ques- 
tion, or  in  trover  for  a  failure  to  deliver  the  merchan- 
dise to  him  upon  demand. 

Under  the  law,  the  Mimicipal  Court  should  have  en- 
tered a  judgment  in  favor  of  the  plaintiflF  if  it  found 
the  Eailway  Company  liable  upon  either  contention, 
regardless  of  the  form  in  which  he  stated  his  claim. 
Edgerton  v.  Chicago,  Eock  Island  &  Pacific  Ey.  Co., 
240  111.  311. 

We  do  not  find  the  record  to  contain  any  evidence 
upon  which  to  support  the  theory  of  a  conversion  by 
the  Eailway  Company  of  the  property  in  question. 
The  element  of  demand  being  conceded,  the  record 
fails  to  show  an  absolute  refusal  on  the  part  of  de- 
fendant to  comply  with  the  demand.  To  constitute 
conversion,  the  refusal  must  be  absolute  and  amount 
to  a  denial  of  plaintiflf^s  title  to  the  possession.  2 
Greenleaf  on  Evidence,  642.  It  is  clear  from  the  rec- 
ord in  this  case  that,  at  the  time  Marcus  sought  to 
have  the  box  of  merchandise  transported  from  New 
York  to  Columbus,  Wisconsin,  it  was  in  a  public  ware- 
house in  New  York,  and,  therefore,  not  in  the  posses- 
sion of  the  defendant.  The  letters  from  Marcus,  in 
which  he  asked  the  claim  agent  of  the  Eailway  Com- 
pany to  help  him  locate  the  box  as  soon  as  possible, 
indicate  clearly  that  even  he  knew  the  goods  were  not 
in  the  possession  of  the  Company. 

The  evidence  in  the  case  at  bar  failed  to  show  the 
delivery  of  the  goods  in  question  to  the  defendant 
company  at  New  York  for  shipment  to  Columbus, 
and,  accordingly,  there  could  be  no  valid  contract  to 
carry  or  deliver  them.  In  Pollard  v.  Vinton,  105  U. 
S.  7,  the  court  said : 
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*'TIie  receipt  of  the  goods  lies  at  the  foundation  of 
the  contract  to  carry  and  deliver.  If  no  goods  are 
actually  received,  there  can  be  no  valid  contract  to 
carry  or  deHver.'^ 

The  acts  of  Coapman  (agent  for  defendant  in  error 
at  Columbus)  in  the  matter  were  merely  his  personal 
and  gratuitous  accommodation  of  Marcus,  and  were 
beyond  the  scope  of  his  authority  as  agent  for  the 
Company  to  bind  it.  It  is  not  contended  that  any 
express  authority  was  shown  which  would  authorize 
him  to  bind  the  Eailway  Company  in  the  premises, 
and  it  is  clear  that,  without  such  proof,  the  Company 
could  not  be  held  liable. 

Plaintiff  in  error  contends  that,  as  he  directed  the 
Railway  Company  to  return  the  shipment,  and  as  it 
failed  or  refused  to  do  so,  it  is  liable  for  the  value  of 
the  shipment,  even  though  the  failure  to  return  was 
due  to  neglect  or  default  of  its  connecting  carrier, 
and  he  bases  this  contention  upon  the  proposition  that 
the  initial  carrier  is  liable  for  the  defaults  of  its  con- 
necting carriers.  He  cites  Mahaffey  v.  Wisconsin 
Central  Ry.  Co.,  147  111.  App.  43,  on  page  48,  and  cases 
there  cited,  as  sustaining  this  proposition.  The  law, 
as  stated  in  the  case  cited  is  that  ''the  initial  carrier 
is  liable  for  the  acts  of  succeeding  carriers  for  the 
entire  route,''  but  this  does  not  aid  plaintiff  in  error, 
for  clearly  the  initial  carrier  in  the  proposed  ship- 
ment of  these  goods  from  New  York  to  Columbus 
would  be  the  Delaware,  Lackawanna  &  Western  Rail- 
road Company  or  some  other  line  from  New  York. 

At  the  trial  the  plaintiff  introduced  the  ''Inter- 
state Commerce  Act,"  presumably  to  show  that,  on 
an  interstate  shipment,  the  Federal  law  prohibits  the 
initial  carrier  from  limiting  its  liability  for  loss  and 
damage  to  its  own  line ;  but,  that  law  has  no  applica- 
tion to  the  case  at  bar,  because  the  liability  of  the  last 
connecting  carrier  of  the  east-bound  shipment,  the 
Delaware,  Lackawanna  &  Western  Railroad  Company, 
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as  a  carrier,  had  terminated  when  the  goods  were 
placed  in  a  public  warehouse,  and  the  Interstate  Com- 
merce law  applies  only  to  shipments  that  are  in  the 
custody  of  carriers  as  carriers,  an^  before  their  duty 
as  such  has  terminated.  Norfolk  &  Western  Railway 
V.  Draft  MUling  Co.,  63  S.  E.  415. 

Under  the  stipulated  facts  in  the  record,  it  appears 
that  the  goods  in  question  were  shipped  over  the  line 
of  the  defendant  in  error  only  as  far  as  Milwaukee, 
Wisconsin,  and  that  they  were  delivered  in  New  York 
by  the  Delaware,  Lackawanna  &  Western  Railroad 
Company.  If  the  goods  were  to  be  reshipped  to 
Columbus  over  the  same  lines,  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company  would  be  the 
initial  carrier  with  which  the  contract  of  «carriage 
would  be  made,  and  under  the  ^*  Interstate  Commerce 
Act,''  if  it  had  received  this  box  of  merchandise  for 
carriage  to  Columbus,  it  could  not  limit  its  liability 
for  loss  or  damage  to  its  own  line.  But  that  ques- 
tion is  not  presented  here. 

We  think  the  court  below  properly  found  that  the 
defendant  in  error  was  not  liable  to  Marcus  either 
upon  a  contract  of  shipment  from  New  York  to  Co- 
lumbus, Wisconsin,  nor  for  the  conversion  of  the 
merchandise.  The  judgment  will,  therefore,  be  af- 
firmed. 

Judgment  affirmed. 
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Frank  N.  Wood,  Appellant,  v.  Illinois  Central  Railroad 

Company,  Appellee. 

Gen.  No.  16,458. 

1.  Instructions — efect  of  motion  for  peremptory.  A  motion  for 
a  peremptory  instruction  is,  in  effect,  a  demurrer  to  the  evidence,  and 
admits  not  only  the  facts  proved,  but  all  the  inferences  reasonably  to 
be  drawn  therefrom. 

2.  Passenoeb  and  cabbibb — ohligation  of  latter  to  light  right  of 
way.  While  a  carrier  is  ordinarily  under  no  obligation  to  light  its 
entire  right  of  way,  yet  if  it  habitually  stops  its  trains  at  some  point 
upon  its  right  of  way  where  there  is  no  station  house,  and  which  was 
unprovided  with  the  ordinary  facilities  for  safely  landing  its  passen- 
gers, an  injury  resulting  to  a  passenger  in  consequence  of  a  failure 
adequately  to  light  the  place  at  which  such  passengers  were  authorized 
by  its  invitation,  express  or  implied,  to  alight,  presents  a  question  for 
the  jury  to  determine  whether  such  failure  adequately  to  light  even  a 
portion  of  its  right  of  way  when  taken  in  connection  with  the  other 
circumstances  constitutes  negligence. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Robbed  W.  Wbioht,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1910.  Reversed  and 
remanded.  Opinion  filed  March  12,  1912.  Rehearing  denied  March  26, 
1912. 

Harry  S.  Mecartney  and  Everett  M.  Swain,  for 
appellant. 

Calhoun,  Lyford  &  Shbban,  for  appellee;  John  6. 
Drennan,  of  counsel. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  conrt. 

This  is  an  action  for  personal  injuries  received  by 
Frank  N.  Wood,  on  September  18,  1903,  as  he  was 
alighting  from  a  train  of  the  Michigan  Central  Rail- 
road Company,  running  upon  the  tracks  of  the  Illinois 
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Central  Railroad  Company  at  or  near  its  station  in 
Chicago,  known  as  ^'39tli  Street."  A  jury  trial  was 
had,  and,  at  the  conclusion  of  plaintiff's  evidence,  the 
court  instructed  the  jury  to  find  the  defendant  not 
guilty.  The  court  overruled  a  motion  for  a  new  trial 
and  entered  judgment  against  appellant. 

From  the  record  it  appears  that,  when  the  trial 
judge  instructed  in  favor  of  the  defendant,  he  gave  the 
reasons  for 'such  action.  The  view  taken  by  the  trial 
judge  was  that,  as  to  contributory  negligence,  the  state 
of  the  record  was  such  that  it  was  a  question  of  fact 
which  it  was  his  duty  to  submit  to  the  jury,  but  that 
the  testimony  failed  to  show  any  negligence,  either  in 
the  operation  of  the  train,  or  in  the  matter  of  light- 
ing the  station  grounds.  Appellant  asks  a  reversal 
of  the  judgment  and  contends  that  upon  the  testimony 
heard,  the  question  of  negligence  of  the  defendant,  as 
well  as  that  of  the  contributory  negligence  of  the 
plaintiff,  were  questions  of  fact  which  should  be  de- 
termined by  the  jury. 

It  appears  that  at  the  time  of  the  accident,  the 
station  house  of  what  is  known  as  the  39th  street 
station  of  the  Illinois  Central  Railroad  Company, 
stood  along  the  western  right  of  way  of  the  Illinois 
Central  Railroad  Company  south  of  39th  street,  and 
adjacent  to  and  abutting  upon  Oakwood  avenue  to  the 
south,  the  main  entrance  to  the  station  being  a  door- 
way opening  directly  upon  the  avenue.  Neither  39th 
street  nor  Oakwood  avenue  crossed  the  tracks  but 
both  ended  at  the  westerly  right  of  way  line,  along 
which  a  stone  fence  of  masonry  is  constructed  to  the 
north  and  to  the  south  of  the  station  house.  This 
stone  fence  at  Oakwood  avenue  is  about  seven  feet 
in  height  from  the  level  of  the  railroad  tracks,  but  the 
level  of  the  tracks  is  about  two  or  three  feet  lower 
than  the  grade  of  the  roadway  in  Oakwood  avenue 
at  that  point.    East  of  the  station  house  were  six 
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main  tracks  of  the  Illinois  Central  Railroad  Company, 
designated  and  described,  for  convenience,  as  f oUows : 

Track  No.  1.    Local  suburban  trains  from  the  city. 

Track  No.  2.    Local  suburban  trains  to  the  city. 

Track  No.  3.  Through  trains  from  the  city,  used 
by  the  Illinois  Central  and  by  the  Michigan  Central 
and  the  ''Big  Four,^'  lessees,  for  the  through  trains. 

Track  No.  4.  Through  trains  to  the  city,  used  by 
the  same  roads. 

Track  No.  5.  Express  suburban  trains  from  the 
city,  used  by  the  Illinois  Central  E.  E. 

Track  No.  6.  Express  suburban  trains  to  the  city, 
used  by  same  company. 

Between  tracks  1  and  2  (suburban)  was  a  platform 
sufficiently  elevated  so  that  its  floor  was  on  a  level 
with  the  floor  of  the  cars  of  the  suburban  trains. 
This  platform  was  about  300  feet  long,  having  its 
south  end  a  little  to  the  north  of  the  north  line  ex- 
tended east  of  the  station  house,  and  extending  north 
toward  Thirty-ninth  street.     The  exit  of  the  station 
house,  near  a  door-way  at  its  northeast  comer,  was 
a  wooden  walk,  built  upon  the  level  of  the  ground  be- 
tween the  tracks,  and  with  its  top  surface  at  about  a 
level  with  the  top  of  the  rails,  and  leading  to  the 
space  between  tracks  3  and  4  (through  trains),  where 
it  connected  with  a  plank  sidewalk,  or  platform,  which 
was  also  on  the  ground  level.     This  plank  sidewalk, 
or  platform,  between  tracks  3  and  4,  was  about  200 
feet  long,  extending  north  and  south  a  distance  of 
about  100  feet,  respectively,  from  the  middle  line  of 
the  station  house.    South  from  the  south  end  of  this 
sidewalk,  or  platform,  the  space  between  tracks  3  and 
4  formed  a  sort  of  cinder  walk ;  this  sidewalk,  or  plat- 
form, between  tracks  3  and  4,  with  the  walk  leading  into 
the  station,  was  used  as  a  platform  for  passengers 
taking  or  leaving  through  trains,  the  passengers  alight- 
ing from  the  inbound  through  trains  on  the  west,  or 
station-ward,  side  of  the  trains. 
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The  interior  of  the  station  house  was  lighted  as 
such  places  usually  are;  on  the  outside  of  the  station 
house,  and  either  over  or  near  the  door-way  entrance 
into  Oakwood  avenue,  was  an  electric  light,  which  was 
about  10  feet  high,  or  six  or  seven  feet  above  the  top 
of  the  stone  wall ;  at  approximately  the  .center  of  the 
elevated  platform,  between  suburban  tracks  1  and  2, 
which  extended  north  from  the  north  line  of  the  station 
house,  there  was  a  sheltered  canopy  along  the  edges 
of  which  were  incandescent  lights,  besides  which  there 
were  two  arc  lights  upon  this  suburban  train  plat- 
form, and  there  is  some  evidence  that  there  was  an 
additional  incandescent  light  on  the  east  side  of  the 
station  house  near  its  exit  trackward,  but  there  was 
no  light  of  any  kind  along  or  over  the  through  track 
alighting  platform,  between  tracks  3  and  4,  nor  along 
the  platform  leading  into  the  station  house  from  it, 
nor  were  there  any  lights  to  the  east  of  it.  The  light 
nearest  this  alighting  platform  was  that  over  or  near 
the  entrance  of  the  station  at  Oakwood  avenue,  about 
one  hundred  feet  away. 

In  practice,  the  front  end  of  the  north-bound  through 
passenger  trains  usually  stopped  about  25  or  30  feet 
beyond  the  north  line  of  the  station  house  extended 
east ;  the  rear  cars  and  Pullmans  of  the  trains  stopping 
at  a  considerable  distance  south  of  the  south  line  of 
the  station  house  (150  feet  or  more),  dependent  upon 
the  length  of  the  train.  The  testimony  of  one  of  the 
witnesses  tended  to  fix  the  distance  at  which  the  rear 
or  south  end  of  through  north-bound  passenger  trains 
stopped,  at  about  266  feet  south  of  the  station  house. 

It  was  also  the  practice,  when  through  inbound 
trains  on  track  4  were  coming  to  a  stop  to  discharge 
passengers  at  39th  street  station,  if  it  so  happened 
that  a  north-bound  Illinois  Central  suburban  train  was 
also  approaching  that  station  on  track  2,  the  suburban 
train  would  come  to  a  stop  with  its  locomotive  just 


648  Appellate  Coubts  of  Illinois. 

Wood  V.  111.  Cen.  E.  R.  Co.,  167  111.  App.  644. 

south  of  the  south  line  of  the  station  house,  so  as  to 
allow  passengers  from  the  through  trains  to  pass  be- 
fore it. 

On  the  day  in  question,  appellant,  about  fifty  years 
of  age,  in  good  health,  and  in  possession  of  his  facul- 
ties, was  a  passenger  on  an  inbound  Michigan  Central 
train,  accompanied  by  his  mother,  an  aged  woman  of 
about  seventy,  and  was  returning  from  Jackson, 
Michigan,  his  old  home,  where  he  had  just  taken  the 
remains  of  his  late  wife  for  burial.  With  the  others 
of  his  funeral  party,  when  he  left  Chicago  he  took  the 
train  for  Jackson  at  39th  street,  and  on  their  return 
they  were  expecting  to  leave  the  inbound  train  at  that 
point.  Their  train  was  a  through  train  of  seven  to 
nine  cars,  and  he  and  his  mother  were  seated  about  the 
middle  of  the  third  or  fourth  dar  from  the  front. 
When  the  train  approached  39th  street,  the  brakeman 
went  through  the  car  and  called  **39th  street"  twice, 
passing  through  the  car  from  the  front  and  out  at 
its  rear  door.  It  was  between  8:30  and  9:00  o'clock 
in  the  evening,  and  very  dark. 

After  the  station  was  called,  appellant  and  his 
mother  began  to  prepare  for  leaving  the  train.  Ap- 
pellant waited  until  the  train  had  very  little  motion, 
then  followed  by  his  mother,  he  walked  to  the  rear  plat- 
form of  the  coach,  carrying  his  valise.  He  testified 
that  the  train  had  almost  stopped,  and  that  when  he 
got  to  the  rear  platform,  it  was  very  dark;  ^Hhere 
were  no  signs  of  motion  at  all;  the  train  seemed  to 
have  stopped.''  As  he  looked  down  over  the  plat- 
form, he  described  it  as  being  *  *  inky  blackness ' '  down 
below.  He  looked  to  the  west,  or  city-ward,  and  saw 
across  over  on  track  2  a  suburban  passenger  train 
which  seemed  to  him  standing  still,  but  which  was,  in 
reality,  going  at  the  same  rate  of  speed  and  in  the 
same  direction  as  the  train  he  was  on.  The  cars  of 
his  train  were  not  vestibuled  and  there  was  no  brake- 
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man  or  conductor  upon  the  rear  platform.  Supposing 
the  train  to  be  stopped,  he  stepped  down,  with  one 
hand  holding  the  rod  or  rail  of  the  coach,  and  with 
the  other  holding  his  valise.  The  train  was  not  stop- 
ped, but  its  motion  was  such  that  he  was  taken  off  his 
feet,  and,  though  he  hung  to  the  rail  of  the  car  with 
his  one  hand,  his  shoulder  hit  upon  something,  and 
his  hold  on  the  rail  broke,  and  he  fell  under  the  wheels, 
receiving  the  injuries  complained  of.  It  was  found 
that  the  train  passed  about  fifty  feet  beyond  the  spot 
where  he  was  found  lying. 

Appellee's  denial  of  liability  is  not  based  upon  the 
ground  that  the  train  upon  which  appellant  was  rid- 
ing, was  being  operated  by  its  lessee,  the  Michigan 
Central  Railroad  Company.  Indeed,  it  is  not  con- 
tended that  its  liability  is  less  than  it  would  be  if  the 
Michigan  Central  train,  instead  of  being  operated  by 
the  lessee  of  the  Illinois  Central  Railroad  Company, 
had  been  one  of  its  own  trains.  But  it  insists  that 
the  evidence  in  the  case  does  not  tend  to  prove  any 
negligence  on  its  part,  but  does  show  that  the  appel- 
lant was  clearly  guilty  of  contributory  negligence,  as 
a  matter  of  law. 

Upon  this  hearing,  we  are  not  concerned  with  the 
character  and  extent  of  plaintiff's  injuries, — the  sole 
question  before  us  is  whether  or  not,  upon  the  record, 
the  trial  court  was  justified  in  withdrawing  the  case 
from  the  jury  by  a  peremptory  instruction  in  favor  of 
appellee. 

The  declaration,  in  its  first  count,  alleged  negligence 
on  the  part  of  the  defendant  in  that  the  operatives  of 
the  train  did  not  direct,  warn  or  assist  appellant  in 
alighting  therefrom,  and  that  while  he  was  attempting 
to  so  alight,  the  train  was  negligently  jerked  and 
jolted  so  as  to  throw  appellant  to  the  ground.  In  the 
second  count,  it  was  alleged  that  the  appellee  failed  to 
provide  a  station  properly  lighted.  In  the  third  count 
it  was  charged  that  appellant  was  injured  because  ap- 
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pellee  failed  to  construct  and  maintain  a  platform  and 
lights  at  ''said  alighting  place."  While  the  fourth 
count  alleged  it  to  be  appellee's  duty  to  keep  the  sta- 
tion at  39th  -Street  in  a  proper  and  safe  condition  for 
passengers  to  alight,  and  to  maintain  proper  platforms 
and  sufficient  lights  for  that  purpose,  and  that  said 
stopping  place  was  poorly  and  insufficiently  lighted, 
and  no  platform  maintained  there. 

The  motion,  which  the  trial  judge  sustained,  when 
he  instructed  the  jury  to  find  the  defendant  not  guilty, 
at  the  close  of  plaintiff 's  evidence,  was,  in  effect,  a 
demurrer  to  the  evidence,  and  this  admitted  not  only 
the  facts  proved,  but  all  the  inferences  reasonably  to 
be  drawn  therefrom.  Illinois  Central  B.  E.  Co.  v. 
Bailey,  222  111.  480;  Bartelott  v.  Bank,  119  HI.  259 
(269) ;  Fraser  v.  Howe,  106  111.  563. 

That  the  train  upon  which  the  appellant  was  riding, 
was  not  negligently  jerked  or  jolted  so  as  to  throw 
him  oflf,  is  clearly  established  by  the  evidence,  and  so 
far  as  that  feature  of  the  case  is  concerned,  the  court 
below  was  clearly  right.  Nor  did  the  calling  of  the 
station  by  the  conductor  or  brakeman,  standing  by  it- 
self and  taken  alone,  constitute  negligence.  Neverthe- 
less, the  fact  that  the  conductor  or  brakeman  passed 
back  through  the  car  upon  which  appellant  was  riding, 
and  twice  called  out  the  station,  '*39th  street,*'  as 
the  train  was  approaching  that  stopping  place,  was  a 
circumstance  which  the  jury  had  a  right  to  consider  in 
connection  with  all  the  other  circumstances  connected 
with  the  accident,  so  that,  from  such  consideration  of 
all  the  surrounding  circumstances,  it  might  determine 
whether  or  not  the  defendant  was  negligent,  and  the 
plaintiff  free  from  contributory  negligence.  B.  &  0. 
S.  W.  R.  R.  Co.  V.  Mullen,  217  111.  203;  Chicago  & 
Alton  R.  R.  Co.  v.  Arnol,  144  HI.  261;  McNulta  v. 
Ensch,  134  111.  46;  Ardison  v.  Illinois  Central  R.  R. 
Co.,  155  111.  App.  274,  affirmed  in  249  HI.  300. 

Appellee's  liability,  if  it  exists,  was  not  created 
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merely  by  the  act  of  the  brakeman  in  calling  the  sta- 
tion, but  because  it  allowed  such  conditions  to  exist  at 
the  time  and  place  in  question,  as,  when  taken  to- 
gether, constituted  negligence  on  its  part.  Among  the 
facts  and  circumstances  appearing  in  the  record, 
which,  when  considered  together  and  in  their  relation 
to  each  other,  seem  to  us  to  have  a  significant  bearing, 
both  upon  the  question  of  the  negligence  of  the  appel- 
lee, and  the  question  as  to  whether  or  not  appellant 
was  guilty  of  contributory  negligence,  are  the  follow- 
ing: 

Under  the  management  of  appellee,  its  north-bound 
suburban  train  stopped  opposite  the  rear  platform 
of  the  through  trains  of  the  Michigan  Central,  with 
the  Illinois  Central  locomotive  approximately  op- 
posite the  middle  of  the  through  trains  of  the  Michi- 
gan Central;  this  was  evidently  done  for  the  purpose 
of  enabUng  the  passengers  upon  the  Michigan  Central 
trains  to  readily  reach  the  station  of  the  appellee, 
through  which  they  passed  out  upon  Oakwood  avenue. 
In  addition,  it  appears  that  at  and  about  the  time  of 
the  accident,  trains  on  parallel  tracks,  used  by  the 
two  roads  for  their  suburban  and  other  business  re- 
spectively, were  permitted  to  run  alongside  of  each 
other  in  approaching  39th  street  station  and  slow  up 
at  the  same  time,  and  thus  produce  a  condition  which 
might  easily  create  the  impression  upon  passengers, 
who  are  preparing  to  leave  the  train  at  the  station, 
which  appellant  testified  was  produced  upon  him, — 
namely,  that  of  obliterating  the  sense  of  motion  of  the 
train  upon  which  he  was  riding,  and  from  which  he 
was  about  to  alight.  It  further  appears  from  this 
record  that  passengers  from  the  inbound  through  cars, 
who  chanced  to  be  upon  the  rear  part  of  the  train, 
were  required,  or  permitted,  to  alight  upon  a  portion 
of  the  grounds,  or  right  of  way,  of  the  railroad  com- 
pany beyond  the  platform,  or  sidewalk,  built  for  that 
purpose,  and  beyond  a  point  at  which  the  approaches 
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to  the  station  ground  were  adequately  lighted. 

To  hold  that  appellee  was  under  no  obligation  to  its 
passengers  to  do  any  more  than  light  its  station  house 
and  the  platform  immediately  adjoining,  would,  un- 
der the  facts  shown  by  this  record,  seem  to  us  to  un- 
justly limit  and  narrow  its  obligation.  While  it  is 
undoubtedly  true  that  the  Railroad  Company  is  under 
no  obligation  to  light  its  entire  right  of  way  along 
which  its  cars  are  merely  passing,  yet,  if  it  habitually 
stopped  its  trains  at  some  point  upon  its  right  of 
way  where  there  was  no  station  house,  and  which 
was  unprovided  with  the  ordinary  facilities  for  safely 
landing  its  passengers,  and  injury  should  result  to 
any  of  them  in  consequence  of  a  failure  to  adequately 
light  the  place  at  which  such  passengers  were,  author- 
ized, by  its  invitation,  express  or  implied,  to  alight, 
we  think  it  would  clearly  present  a  question  for  the 
jury  to  determine  whether  such  failure  to  adequately 
light,  even  a  portion  of  its  right  of  way,  when  taken 
in  conjunction  with  the  other  circumstances,  consti- 
tuted negligence. 

The  contention  of  appellee  is  that  while  it  may  be 
true  that  reasonable  minds  may  believe  that  the  acci- 
dent to  Wood  resulted  because  the  regular  station 
was  not  sufficiently  lighted,  still  appellee  is  not  liable 
because  appellant  did  not  get  off  the  train  at  the  plat- 
form provided  for  alighting  passengers,  but  at  a 
point  some  distance  from  it,  consequently  he  was  not 
legally  entitled  to  the  benefit  of  such  lights  as  should 
have  been  on  the  platform,  which  were  provided  for 
the  benefit  of  passengers  getting  off  a  train  there; 
they  were  not  there  to  afford  light  to  mistaken 
passengers  who  get  off  the  train  on  the  right  of  way. 
If  it  be  true,  as  we  think  the  evidence  tends  to  show, 
that  passengers,  upon  incoming  through  trains,  were 
accustomed  to  alight,  with  the  tacit  approval  of  the 
Railroad  Company,  further  away  from  the  station 
house  than  the  platform  extended,  we  think  the  com- 
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pany  was  under  legal  obligation  to  light  up  such  por- 
tion of  their  grounds  as  was  thus  used  by  alighting 
passengers,  and  that  their  failure  to  do  so  would  raise 
a  question  of  fact  for  a  jury  as  to  whether  or  not 
such  failure  constituted  negligence.  In  our  judg- 
menty  the  mere  fact  that  appellant  alighted  from  the 
train,  under  the  circumstances  shown  by  this  record, 
while  it  was  still  in  motion,  did  not  constitute  con- 
tributory negligence  as  a  matter  of  law,  and  we  think, 
therefore,  the  learned  judge,  who  tried  the  case  be- 
low, correctly  held  that  the  question  as  to  whether 
or  not  appellant  was  guilty  of  contributory  negli- 
gence was  one  of  fact  to  be  submitted  to  a  jury  instead 
of  one  of  law  to  be  decided  by  the  court;  and,  under 
the  law  of  this  state,  and  the  case  as  disclosed  by  the 
record,  we  think  the  question  as  to  whether  or  not 
appellee  was  guilty  of  negligence  was  also  one  of 
fact,  which  appellant  was  entitled  to  have  submitted 
to  a  jury. 

The  case  of  B.  &  0.  S.  W.  E.  B.  Co.  v.  Mullen,  217 
111.  203,  was  very  much  like  the  case  at  bar.  In  it 
the  court  held  that  in  determining  whether  its  passen- 
ger, Mullen,  was  negligent  in  getting  off  one  of  its 
trains  while  still  in  motion,  the  facts  that  it  was  dark 
and  Mullen  felt  no  motion  and  believed  the  train  had 
stopped,  and  that  the  place  at  which  he  alighted  was 
one  which  he  understood  the  conductor  or  brakeman 
announce  as  the  depot,  were  proper  to  be  considered 
by  the  jury,  and  that  alighting  from  a  moving  train  in 
the  darkness  at  the  direction  of  the  conductor  or 
brakeman,  or  upon  a  reasonable  belief  that  the  train 
had  stopped,  was  not  negligence  per  se. 

In  that  case,  it  appeared  that  the  station  was  called ; 
that  it  was  dark ;  the  evidence  conflicted  a^  to  whether 
or  not  the  conductor  or  brakeman  was  on^^the  plat- 
form and  informed  him  as  to  the  location  of  the  sta- 
tion at  which  he  attempted  to  alight;  Mullen  stepped 
off  before  this  station  was  reached.    The  similarity 
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in  the  facts  between  the  Mullen  case  and  the  one  at 
bar  is  very  marked.    In  that  case  the  court  said : 

**  Without  attempting  to  distinguish  between  cases, 
which  seem  to  hold,  that  it  is  negligence  as  a  matter 
of  law  to  attempt  to  alight  from  the  car  of  a  train, 
propelled  by  steam,  while  it  is  in  mption,  and  those, 
which  hold  that  the  question,  whether  such  attempt 
constitutes  contributory  negligence  or  not,  is  a  ques- 
tion of  fact  for  the  jury,  it  is  sufficient,  for  the  pur- 
poses of  the  case  at  bar,  to  say  that,  where  a  passen- 
ger alights  from  a  train  at  a  particular  point  upon 
the  invitation  of  the  conductor,  or  brakeman,  or  other 
employe  on  board  the  train,  or  where  such  passenger 
alights  from  the  train  under  the  belief  that  it  is  not 
in  motion,  and  the  circumstances  show  that  there  is 
reasonable  ground  for  such  belief,  then  these  facts 
may  be  taken  into  consideration  by  the  jury  in  de- 
termining whether  the  plaintiff  has  or  has  not  been 
guilty  of  contributory  negligence/'  «  «  #  ^^Tj^ey^ 
are  also  cases,  where  the  facts  show  that  the  party, 
alighting  from  a  moving  train,  had  reason  to  believe 
that  the  train  had  stopped.  Where  such  belief  has  a 
reasonable  basis  in  the  facts  and  circumstances,  sur- 
rounding the  party  at  the  time  of  the  accident,  the 
act  of  alighting  does  not,  in  and  of  itself,  amount  to 
negligence  as  matter  of  law.'*    Citing  cases. 

In  Ardison  v.  Illinois  Central  E.  E.  Co.,  155  111. 
App.  274,  the  court  held  that  it  was  not  negligence 
per  sCf  even  for  a  passenger  to  get  off  a  moving  train, 
when  not  instructed  or  directed  to  do  so  by  some  rep- 
resentative of  the  Eailway  Company,  without  regard 
to  the  attending  circumstances,  and  that  whether  or 
not  it  is  negligence  to  do  so  depends  upon  such  sur- 
rounding circumstances.  In  that  case,  Ardison  was 
a  passenger  from  Freeburg  to  Wilderman  on  the 
railroad  company's  train,  consisting  of  a  mail,  ex- 
press and  baggage  car,  a  smoking  car  and  two  first- 
class  coaches.    He  had  with  him  a  basket  of  groceries 
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and  a  can  of  oil,  with  which  he  went  to  the  forward 
end  of  the  smoking  car  where  he  remained  until  the 
train  arrived  at  Wilderman.  At  Wilderman  there 
was  a  station  with  a  platform  about  145  feet  long  and 
12  feet  wide,  though  there  was  no  depot  building. 
On  the  opposite  side  of  the  platform  from  the  main 
track,  there  was  a  wood  shed,  and  at  the  north  end 
of  the  platform,  (the  train  in  question  was  going 
north)  there  was  a  small  block  house  used  as  a  tele- 
graph oflSce,  with  a  window  on  the  south  side  and  two 
on  the  east  side,  and  there  were  no  other  buildings 
in  the  neighborhood  near  enough  to  furnish  light. 
The  only  lights  about  the  platform  were  two  oil  lamps 
inside  of  the  block  house,  which  would  illuminate  only 
about  two  feet  of  the  platform.  The  train  reached 
Wilderman  after  dark,  about  thirty  minutes  late,  and 
it  ran  so  far  north  that  the  north  end  of  the  smoker 
was  beyond  the  end  of  the  platform.  When  the  train 
was  approaching  the  station,  it  was  called,  and  the 
passengers  therefor  prepared  to  get  oflf.  Ardison, 
with  some  others,  went  out  on  the  north  platform  of 
the  smoker  and  held  the  basket  and  can  in  one  hand, 
while  with  the  other  he  held  on  to  the  platform  rail- 
ing. He  descended  the  steps  and  in  alighting,  was 
thrown  on  the  ground  north  of  the  platform  and  un- 
der the  train.  There  was  no  evidence  that  the  train 
jerked,  but  Ardison  testified  that  it  was  going  so  slow 
he  thought  it  had  stopped.  He  said  that  there  was 
no  light  on  the  platform;  that  it  was  dark  and  he 
could  not  see.  No  other  witnesses  seemed  to  know 
just  how  the  accident  happened,  and  the  court  held 
that  under  this  evidence  it  was  a  question  of  fact  for 
the  jury  to  determine  whether  or  not  the  absence  of 
sufficient  light  upon  that  platform  was  the  approxi- 
mate cause  of  his  injury,  and  whether  or  not,  under 
the  circumstances,  he  was  in  the  exercise  of  ordinary 
care.  The  court  said:  '*The  obligation  of  appel- 
lant to  the  appellee,  as  a  passenger,  was  to  use  the 
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highest  degree  of  care  for  his  safety,  consistent  with 
the  ])ractical  operation  of  its  road,  and  if  lighting  this 
platform  and  premises  were  necessary  to  the  exercise 
of  that  degree  of  care,  it  was  its  duty  to  have  the 
light.''  This  judgment  the  Supreme  Court  affirmed. 
Ardison  v.  Illinois  Central  E.  E.  Co.,  249  HI.  300. 

We  think  the  facts  in  that  case  and  the  one  at  bar 
so  similar,  that  the  law  laid  down  in  that  case  governs 
this.  Both  upon  principle  and  authority,  we  think 
the  judgment  of  the  court  below  was  wrong,  and  it 
will  be  reversed  and  the  cause  remanded  for  a  new 
trial. 

Judgment  reversed  and  cause  remanded. 


Julius  E.  Haschke,  Appellee,  v.  Clair  A.  Orr  et  al, 

Appellants. 

Gen.  No.  16,064. 

Malicious  prosecution — what  does  not  render  order  of  discharge  in- 
competent. Notwithstanding  the  discharge  of  the  plaintiff  in  the 
criminal  prosecution  is  admitted,  the  plaintiff  has  the  right  to  introduce 
the  order  of  discharge,  which  constitutes  the  very  best  evidence  of  the 
fact. 

Appeal  from  the  Superior  Court  of  Cook  county:  the  Hon.  Arthur 
H.  Chetlain,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1909.    Affirmed.     Opinion  filed  March  12,  1912. 

McCabe,  Cloyes  &  KxjLL,  for  appellant. 
Symmes  &  KiKKLAND,  for  appellee. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

In  this  case  there  was  a  recovery  of  a  judgment  for 
$1,000  for  an    alleged    malicious    prosecution.    The 
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charge  in  the  declaration  is  that  the  defendants  (the 
appellants)  maliciously  procured  the  arrest  of  the 
appellee  upon  a  warrant  issued  by  a  justice  of  the 
peace,  the  complaint  being  that  he  had  feloniously 
converted  to  his  own  use,  with  intent  to  steal,  prop- 
erty of  which  he  was  bailee.  There  were  two  trials 
in  the  court  below.  At  the  time  of  the  first  trial  only 
one  of  the  defendants  had  been  served  with  process. 
The  verdict  which  was  obtained  at  that  time  was 
somewhat  in  excess  of  the  second  verdict.  It  was  set 
aside  and  a  new  trial  granted.  Afterwards  and  be- 
fore the  second  trial  the  other  defendant  was  served, 
and  entered  a  plea  of  not  guilty. 

The  alleged  errors  discussed  by  the  appellants  in 
their  argument  relate  to  the  admission  and  exclusion 
of  evidence,  the  denying  of  appellants'  motion  for  a 
new  trial  and  the  motion  in  arrest  of  judgment,  and 
the  giving  of  and  refusal  to  give  instructions. 

The  appellee,  the  plaintiff  below,  had  a  patent  upon 
a  storage  battery  for  use  in  electric  automobiles,  and 
undertook  to  interest  the  defendants  in  the  same,  th6 
negotiations  resulting  in  the  drawing  of  several 
agreements.  By  the  first  agreement  the  appellants, 
the  defendants  below,  undertook  upon  the  plaintiflF's 
giving  them  an  option  on  a  half  interest  in  his  patent, 
and  equipping  a  specially  built  car  with  his  patent 
batteries  and  demonstrating  to  the  defendants'  satis- 
faction that  the  battery  was  *'far  superior  to  any 
other  on  the  market,"  to  pay  him  $1,000  and  to 
furnish  a  sum  not  to  exceed  $2,000  for  equipping  a 
factory  and  garage.  The  defendants  were  to  allow 
plaintiff  $2,000  out  of  the  profits,  and  were  to  take 
half  the  stock  in  a  corporation  which  was  to  receive 
all  of  the  plaintiff's  interest  in  his  patents.  Later  on 
the  defendants  advanced  $500  to  the  plaintiff,  and 
took  as  security  a  bill  of  sale  on  an  electric  touring 
car  owned  by  the  plaintiff. 

Vol.  CLXVII  42 


658  Appellate  Coubts  op  Illinois. 

Haschke  v.  Orr,  167  111.  App.  656. 

The  third  document  signed  was  a  formal  agree- 
ment prepared  by  the  attorneys  for  the  defendants, 
in  which  the  plaintiff  agreed  to  sell  to  the  defendants 
a  half  interest  in  the  battery,  also  a  half  interest  in 
the  inventions  and  improvements,  and  all  patents  to 
be  issued  for  an  electric  boat  propellor,  and  a  half  in- 
terest in  all  future  inventions  and  improvements  in 
and  to  the  battery  and  electric  boat  propellor.  He 
further  agreed  to  equip  an  automobile  with  a  storage 
battery  to  operate  the  car  to  the  satisfaction  of  the 
defendants.  By  the  third  paragraph  of  the  agree- 
ment the  plaintiif  further  covenanted  and  agreed  to 
transfer,  assign  and  set  over  to  a  corporation  known 
as  the  Haschke  Compound  Storage  Battery  Company, 
or  such  other  corporation  as  the  parties  might  mutu- 
ally agree  to  form,  all  interest  in  his  letters  patent 
issued  to  the  plaintiff  or  to  be  issued  to  him  upon  the 
two  mentioned  devices.  He  further  agreed  to  devote 
his  time  to  the  promotion  of  the  business.  The  de- 
fendants agreed  to  pay  the  plaintiff  the  sum  of  $1,000 
when  he  should  have  equipped  an  automobile  with 
the  battery.  They  further  agreed  to  furnish  a  sum 
not  to  exceed  $2,000  for  the  purpose  of  equipping  a 
factory  and  garage,  for  the  manufacture  of  the 
battery  and  business  pertaining  to  automobiles. 
There  are  other  provisions  in  regard  to  the  division 
of  the  stock  of  the  Haschke  Compound  Storage  Bat- 
tery Company,  which  is  stated  to  be  a  corporation 
organized  under  the  laws  of  the  District  of  Columbia, 
with  a  capital  stock  of  $100,000.  The  agreement 
further  provided  that  the  plaintiff  should  receive  out 
of  the  first  profits  of  the  business  the  sum  of  $2,000, 
and  be  paid  a  salary  of  $75  per  month  for  one  year 
from  the  date  of  the  commencement  of  the  business. 

After  the  execution  of  the  last  agreement  a  lease 
was  taken  of  property  on  Ashland  boulevard  in  Chi- 
cago ;  some  machinery  was  purchased ;  the  plaintiff  in- 
vested about  $500  in  the  enterprise  and  the  defend- 
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ants  about  $640.  The  agreement  last  referred  to  was 
executed  on  April  21,  1905.  In  July  of  that  year  the 
defendants  requested  plaintiff  to  sign  a  form  of  con- 
tract which  they  presented  to  him,  in  which  it  was 
recited  that  all  of  the  provisions  in  the  contract  of 
April  had  been  fully  performed  by  the  defendants; 
that  they  had  equipped  and  opened  an  electric  garage 
at  79  Ashland  boulevard,  which  was  by  them  fully 
equipped  and  put  in  perfect  condition  for  business; 
that  whereas  there  had  been  long  delay  entailing  large 
expense  and  great  loss  of  business  and  time  in  the 
manufacture  of  the  batteries  described  in  the  con- 
tract, which  delays  had  not  been  occasioned  by  the  de- 
fendants, that  therefore  the  second  clause  of  the 
April  contract  should  be  waived  by  all  parties  and 
that  the  garage  theretofore  established  should  be 
closed  and  the  defendants  have  the  right  to  remove 
all  the  personal  property  placed  by  them  in  the 
garage,  and  that  no  garage  should  be  established, 
equipped  or  operated  by  the  parties  except  upon  the 
mutual  consent  and  agreement  in  writing  of  the 
parties.  This  agreement  appears  to  have  been 
signed  by  Orr  and  Weyl,  but  plaintiff  refused  to  sign 
it,  claiming  at  the  time  that  the  defendants  had 
agreed  to  give  him  $2,000  and  a  salary  of  $75  per 
month,  which  amounts  had  not  been  paid  him.  He 
testified  that  he  proposed  to  the  defendants  that  if 
they  would  release  his  automobile  he  would  *'call 
things  square."  This  proposition  was  declined  by 
the  defendants. 

It  does  not  appear  clearly  in  the  record  whether 
business  was  being  done  by  the  corporation  hereto- 
fore referred  to,  or  by  the  plaintiff  individually.  It 
seems,  however,  that  he  rented  the  premises,  and  that 
about  the  time  he  was  asked  to  sign  the  agreement 
submitted  to  him  by  the  defendants  as  heretofore 
stated,  the  rent  of  the  premises  was  in  arrears  and 
a  suit  for  possession  had  been  instituted.    It  farther 
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appears  that  the  plaintiflf  asked  the  defendants  to 
advance  money  to  pay  the  arrears  in  rent  and  offered 
to  do  what  was  fair  to  adjust  matters  and  have  an 
accounting ;  that  he  offered  to  go  to  their  lawyer  or  to 
take  them  to  his  adviser,  but  that  the  defendants  did 
not  accede  to  this.  He  testified  that  he  consulted 
counsel  for  a  second  time,  and  thereafter  removed  the 
property  to  a  warehouse;  that  one  reason  for  doing 
so  was  his  fear  of  distraint  for  rent,  and  another 
was  that  he  had  been  advised  by  his  counsel  to  retain 
the  property  for  his  own  protection.  In  August  fol- 
lowing the  defendants  made  a  demand  upon  the  plain- 
tiff for  the  possession  of  the  property,  having  thereto- 
fore demanded  of  the  plaintiff  information  as  to 
where  it  had  been  stored.  This  plaintiff  refused  to 
divulge  unless  a  settlement  was  reached  and  his  auto- 
mobile released. 

The  complaint  upon  which  plaintiff  was  arrested 
was  sworn  to  by  an  oflSce  boy,  said  to  be  sixteen  years 
of  age,  employed  in  the  oflBce  of  the  attorneys  for  the 
defendants,  one  of  the  attorneys  being  a  brother  of 
one  of  the  defendants.  Upon  a  hearing,  the  justice 
of  the  peace  who  issued  the  warrant  decided  there 
was  not  probable  cause  justifying  the  issuance  of  the 
same,  and  the  plaintiff  was  discharged. 

The  contention  is  made  by  the  defendants  that  the 
verdict  of  the  jury  was  wrong,  in  that  the  jury  did 
not  give  sufl5cient  weight  to  the  testimony  with  regard 
to  the  defendants  having  acted  upon  the  advice  of 
counsel,  and  also  because  it  was  not  clearly  shown  that 
the  office  boy  was  authorized  by  the  defendants  to 
make  the  complaint.  Both  of  these  questions  were 
apparently  determined  adversely  to  the  defendants 
by  the  jury,  and  the  finding  of  the  jury  has  been  ap- 
proved by  the  trial  judge.  We  cannot  say  that  their 
determination  was  against  the  weight  of  the  evidence. 

The  plaintiff  contends,  and,  we  think,  with  reason, 
that  the  advice  given  by  the  attorney  was  not  based 
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upon  a  fnll  disclosure  of  the  facts  to  Mm.  It  seems 
that  the  complaint  was  made  on  the  same  date  as  the 
demand,  viz,  August  21,  1905.  The  oflSce  boy,  Schein, 
testified  that  one  of  his  employers,  the  attorney,  Mr. 
Wentworth,  told  him  that  he,  Wentworth,  expected  a 
telephone  call  giving  information  as  to  Haschke 's 
whereabouts,  and  that  Schein  as  soon  as  the  tele- 
phone message  was  received  was  to  take  the  complaint 
to  a  justice  of  the  peace  and  swear  to  it.  Mr.  Went- 
worth testified  that  he  had  already  arranged  with  a 
constable  to  make  the  arrest,  and  had  told  him  that 
the  warrant  would  be  placed  in  his  hands  as  soon  as 
Haschke  had  been  located.  Haschke  was  arrested 
about  6  or  7  o'clock  in  the  evening  and  taken  to  the 
court,  where  he  was  detained  most  of  the  evening. 
The  matter  seems  to  have  been  before  the  justice  at 
several  sessions  of  court,  at  one  of  which  there  was 
a  long  hearing. 

It  is  insisted  by  the  defendants  that  their  objection 
to  the  admission  of  the  complaint  and  warrant  should 
have  been  sustained  for  the  reason  that  there  was  a 
variance  between  the  allegations  of  the  declaration 
and  the  proof  so  offered. 

The  declaration  charged  the  defendant  with  hav- 
ing ** caused  and  procured*'  the  issuance  of  the  war- 
rant. We  think  there  was  suflScient  evidence  that  the 
office  boy  who  swore  to  the  complaint  was  acting  for 
the  defendants  to  justify  the  admission  of  the  com- 
plaint and  warrant.  Conroy  v.  Townsend,  69  111.  App. 
61. 

We  do  not  think  that  there  was  error,  as  alleged,  in 
the  admission  of  the  record  showing  the  termination  of 
the  criminal  prosecution  in  favor  of  the  plaintiff.  It 
is  true  the  defendants  admitted  that  the  criminal  case 
had  resulted  in  the  discharge  of  the  plaintiff,  but  the 
plaintiff  had  the  undoubted  right  to  introduce  the 
order  of  discharge,  which  constituted  the  very  best 
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evidence  of  the  fact.    Millar  v.  SoUitt,  131  111.  App. 
196. 

The  defendants  offered  in  evidence  the  common  law 
record  in  a  replevin  suit  brought  by  them  against  the 
plaintiff  in  this  suit  for  the  recovery  of  the  property 
heretofore  referred  to,  or  some  of  it.  This  suit  was 
not  brought  until  a  month  after  the  termination  of  the 
criminal  proceedings.  It  appears  that  with  the  rec- 
ord and  as  part  of  it,  instructions  given  to  the  jury 
in  that  suit  were  offered.  Clearly  the  instructions  are 
no  part  of  the  record  xmtil  made  so  by  bill  of  excep- 
tions. It  would  seem  also  that  the  replevin  suit  in- 
cluded the  automobile  of  which,  as  has  heretofore 
been  stated,  the  defendants  had  a  bill  of  sale  to  secure 
a  loan.  It  further  appears  that  the  plaintiff,  in  this 
proceeding,  had  the  right  to  retain  the  machine  until 
October  5,  1905.  At  the  time  the  criminal  proceed- 
ing was  instituted  in  August  the  plaintiff  was,  under 
the  agreement,  still  entitled  to  the  possession  of  the 
automobile.  We  do  not  think,  therefore,  that  the 
record  of  the  replevin  suit  should  have  been  received 
in  evidence.     The  court  did  not  err  in  excluding  it. 

It  is  next  urged  that  the  court  below  should  have 
directed  a  verdict  for  the  defendants  at  the  close  of 
the  plaintiff's  case,  and  also,  as  that  was  not  done, 
that  such  an  instruction  should  have  been  given  when 
all  of  the  evidence  had  been  taken.  In  our  opinion 
there  was  suflScient  evidence  to  warrant  the  court  in 
submitting  the  case  to  the  jury. 

Some  complaint  is  made  of  instructions  given  to 
the  jury,  as  tendered  by  the  plaintiff,  and  of  the  re- 
fusal to  give  four  instructions  offered  by  the  defend- 
ants. Eight  instructions  as  tendered  by  the  plain- 
tiff, and  nineteen  offered  by  the  defendants,  some  of 
them  of  considerable  length,  were  given.  The  court 
also  read  to  the  jury  an  instruction  prepared  by  him- 
self. We  think  these  instructions  fully  and  fairly 
advised  the  jury  as  to  the  legal  propositions  which 
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should  govern  them  in  arriving  at  their  verdict,  and 
that  no  error  was  committed  by  the  court  in  giving 
the  instructions  as  tendered  by  the  plaintiff,  or  in  re- 
fusing to  give  the  four  additional  instructions  re- 
quested by  the  defendants. 

We  find  no  error  in  the  record  such  as  should  cause 
a  reversal  of  the  judgment,  and  the  same  is  there- 
fore affirmed. 

Affirmed. 
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ACKNOWLEDGMENTS. 

Chattel  mortgage — what  does  not  affect  sufficiency  of  acknowledgment. 

p.  503. 
when  acknowledgment  sufficient,     p.  503. 

ACTIONS  AND  DEFENSES. 

Assumpsit — what  does  not  preclude  maintenance  of  action,     p.  589. 

when  lies  to  recover  money  paid  out  without  authority,     p.  307. 

Contracts — defense  available  against  assignee,     p.  50. 

Corporations — when  defense  that  foreign  has  not  complied  with  state 

regulations  available,    p.  378. 
Damages — ^what  not  essential  to  recovery  of  exemplary,    p.  562. 
Estoppel — ^when  arises  to  deny  ownership,    p.  383. 
Injunctions — when    assessment    of    damages    upon    dissolution    proper. 

p.  347. 
Insurance — what  does  not  waive  forfeiture,     p.  230. 
what  fraud  essential  to  be  shown  in  order  to  establish  that  change 

of  beneficiary  was  effected  thereby,     p.  182. 

when  suicide  established,     p.  545. 

Judgments — ^what  essential  to  setting  aside  in  equity,    p.  371. 

Laches — ^when  in  seeking  to  set  aside  judgment  at  law  established, 
p.  371. 

Landlord  and  tenant — estoppel  to  deny  title,    p.  534. 

Malicious  prosecution — what  does  not  render  order  of  discharge  in- 
competent,    p.  656. 

what  essential  to  recover  in  action  for.    p.  393. 

Mandamus — burden  to  establish  improper  purposes  in  seeking  inspec- 
tion of  corporate  records,     p.  31. 

Measure  of  damages — in  action  to  recover  for  unauthorized  sale  of 
pledge,     p.  100. 

Negligence — what  essential  to  establish,     p.  8. 

Pleading — ^when  declaration  is  "special  action  on  the  case."    p.  100. 

Presumption — as  to  existence  of  plaintiff  or  complainant,    p.  503. 

Beplevin — right  of  defendant  to  maintain  action  for  wrongfully  suing 
out.     p.  425. 

Ses  judicata — limitation  of  general  rule.     p.  44. 

when  former  opinion  not.     p.  487. 

Statute  of  Limitations — when  defense  not  established,    p.  5. 
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Statute  of  Limitations — when  new  cause  of  action  not  set  up.     p.  611. 

when  new  cause  of  action  set  up.    p.  611. 

Trespass — ^who  may  not  maintain,    p.  85. 
Trover — what  essential  to  maintenance,    p.  638. 

what  essential  to  recovery,    p.  74. 

Written  ijistrument — when   right  to   recover  upon,  prima  facie  estab- 
lished,    p.  503. 

AGENCY. 

Attorney — ^presumption  of  authority  of.    p.  503. 
Corporations — ^what  essential  to  bind.     p.  518. 

AMENDMENTS   AND   JEOFAILS. 
Leave  to  amend — ^when  refusal  of,  proper,    p.  365. 

APPEALS  AND   ERRORS. 

Abstract — ^what  should  show.      p.  557. 

Arguments  of  counsel — when  will  not  reverse,    p.  361. 

Conduct  of  counsel — ^when  not  ground  for  reversal,    p.  35. 

Continuance — ^when  denial  of,  will  not  reverse,    p.  126. 

Damages — effect  of  verdict  of  jury.    p.  361. 

Decrees — ^when    newly    discovered    evidence    not    ground    for    setting 

aside,     p.  504. 
Defective  declaration — ^when  cured  by  verdict,    p.  196. 
Erroneous  evidence — ^when  admission  of,  will  not  reverse,    pp.  152,  311. 
Finding  by  court — ^when  not  disturbed,    pp.  266,  313,  405,  437. 
Findings  of  master — when  presumed  supported  by  evidence,     p.  607. 
Instruction — effect  of  motion  for  peremptory,     p.  644. 

when  cannot  be  complained  of.    p.  453. 

when  containing  abstract  proposition   of  law   ground   for  rever- 
sal,    p.  478. 

when  erroneous  will  not  reverse,     p.  494. 

when  ignoring   defence  of   fellow-servants  cannot  be  complained 

of.     p.  444. 

when  motion  for  peremptory  properly  denied,     p.  494. 

when  not  erroneous  in  failing  to  identify  issues,     p.  153. 

when  peremptory  Fhould  be  given  predicated  upon  opinion  rend> 

ered  upon  former  appeal,     p.  231. 

when  peremptory  phould  not  be  given,     p.  291. 

when  reference  to  limits  of  recovery  will  not  reverse,     p.  444. 

when  refusal  of  correct  will  not  reverse,     p.  152. 

-  when  upon  damages  in  action  for  libel  erroneous,     p.  562. 

when  upon  due  care  erroneous  in  assuming  material  fact.    p.  528. 

when   improperly   withdraws   question   of   negligence    from    jury. 

p.  339. 
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Instruction — when  upon  preponderance  of  eyidence  erroneous,    p.  349. 

Judgments — ^when  action  of  court  in  opening,  not  preserved  for  re- 
view,    p.  1. 

Mandamus — when  objections  cannot  be  urged  on  review,     p.  31. 

Measure  of  damages — when  inaccuracy  will  not  reverse,     p.  541. 

Muncipal  Court — effect  of  adoption  of  inappropriate  form  of  action, 
p.  637. 

-  when  final  judgment  rendered  on  review,     p.  264. 
when  findings  of  fact  not  reversed,    p.  408. 

when  judgment  of,  not  reversed,     p.  632. 

when  not  reversed,    p.  400. 

'  within  what  time  bills  of  exceptions  must  be  filed,    p.  603. 

New  trial — ^what  essential  to  require,  for  newly  discovered  evidence, 
p.  268. 

Pandering — when  form  of  judgment  in  prosecution  for,  will  not  re- 
verse,   p.  657. 

Questions  of  law — when  not  preserved,    p.  396. 

Behearing — ^when  petition  for,  may  be  properly  stricken,     p.  92. 

Sufficiency  of  evidence — when  not  preserved  for  review,    p.  554. 

Trial — ^when  incident  will  not  reverse,     p.  79. 

Verdicts — what  essential  that  ezcessiveness  shall  vitiate,     p.   187. 

when  excessive,     p.  59. 

when  excessive  cured  by  remittitur,    pp.  168,  210. 

when  not  disturbed  as  against  the  evidence,    pp.  26,  79,  87,  244, 

271,  299,  311,  419,  536,  555. 

when  not  excessive,     pp.  187,  210,  325,  445,  494,  628. 

when  remittitur  does  not  cure  excessiveness.    pp.  69,  470,  479. 

when  separate  documents  constitute  single,     p.  603. 

when  set  aside,    pp.  38,  453. 


^when  pet  aside  with  finding  of  facts,    p.  355. 

APPBABANCE8. 

Authority — how,  of  attorney,  questioned,     p.  66. 
presumption  as  to.    p.  66. 

ASSIGNMENTS. 

Contract — defense  available  against  assignee,    p.  50. 
Validity — who  cannot  question,     p.  50. 

ASSUMPSIT. 

Maintenance  of  action — ^what  does  not  preclude,    p.  589. 
Money  paid — ^when  assumpsit  lies  to  recover,    p.  307. 

ATTORNEY  AND  CLIENT. 

Attorney — ^presumption  of  authority  of.     p.  503. 
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Bankruptcy — who  should  not  represent  receiver  as  counsel,     p.  190. 
Beceivership — ^when   services  of   attorney  not  rendered  to  individoala. 
p.  190. 

BAILMENTS. 

Existence — when  prima  facie  established,     p.  440. 

Gratuitous— -^SLre  required,     p.  440. 

Negligence — ^what  competent  to  rebut  presumption  of.    p.  440. 

BANKEUPTCY. 
Beeeiver — who  should  not  represent,  as  counsel,    p.  190. 

BILLS  AND  NOTES. 

See  Negotiable  Instruments. 

BILLS  OP  EXCEPTIONS. 

Municipal  Court — ^within  what  time  bills  of  exceptions  must  be  filed, 
p.  603. 

BILLS   OF   LADING. 

Common  carriers — ^what  delivery  not  required,     p.  461. 

what  essential  to  contract  to  carry  and  deliver,     p.  638. 

when  conversion  of  shipment  not  established,    p.  461. 

when  not  liable  for  depreciation,     p.  462. 

Interstate    Commerce   Act — ^when    inhibition    against   limiting   liability 

does  not  apply,    p.  638. 
Measure  of  damages — when  carrier  fails  promptly  to  notify  of  arrival 

of  shipment,     p.  462. 

BONDS. 

Effect — ^when  bonds  do  not  go  into.     p.  632. 
Premiums — when  cannot  be  recovered,    p.  632.  ' 

BROKEBS  AND  FACTORS. 

StocJc  hroJcer — duty  of.     p.  100. 

CHANCERY. 

Appearance — ^how  authority  of  attorney  questioned,     p.  66. 

presumption   as  to   authority,     p.   66. 

Costs — taxation  of.     p.  44. 

Decrees — ^when  jurisdiction  of  chancery  lost.     p.  66. 

when   newly   discovered   evidence   not   ground   for   setting   aside. 

p.  504. 
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Judgments — what  essential  to  setting  aside  in  equity,    p.  371. 
Master — when  findings  by,  presumed  supported  by  evidence,     p.   607. 
Portncr«^ip— jurisdiction  in  matter  of  account,    p.  689. 
Writs  of  assistance — what  issues  not  presented  upon  application  for. 
p.  66. 

what  questions  properly  considered  upon  application  for.     p.  66. 

CHATTEL  MOETGAGES. 

Acknowledgment — what  does  not  affect  sufficiency  of.     p.  503. 

—  when  sufficient,    p.  503. 

Distress  warrant — when  lien  of  mortgage  superior  to  that  of.    p.  504. 
Household  property — ^when  finding  that  property  mortgaged  was  not, 

not  disturbed,    p.  504. 
Memorandum — effect  of  failure  of  clerk  to  make.    p.  504. 
Beport  of  sale — ^when  penalty  for  failure  to  make  proper,  reeoTerable. 

p.  428. 
Valid — when  chattel  mortgage  is  prima  facie,    p.  503. 

CHILD  LABOR  LAW. 

Act  of  15^^— effect  of.    p.  126. 
J ^e— -duty  to  ascertain,     p.  126. 
Effective — ^when  act  became,    p.  126. 
Manufacturing  establishment — ^what  is.     p.  126. 

Personal  injury  case — ^what  not  essential  to  enforcement  of  law  ia. 
p.  126. 

CITIES,  VILLAGES  AND  TOWNS. 

See  Municipal  Corporations. 

CLERKS. 
Municipal  Court — how  acts  of  deputy  clerk  to  be  performed,    p.  504. 

COLLATERAL  SECURITT. 

See   PiiEDOlS. 

COMMON  CARRIERS. 

Contract — ^what  essential  to,  to  carry  and  deliver,     p;  638. 

Conversion — ^when  not  established,     p.  461. 

Delivery — ^what  not  required,     p.  461. 

Depreciation — when  not  liable  for.    p.  462. 

Interstate   Commerce   Act — ^when   inhibition   against   limiting   liability 

does  not  apply,    p.  638. 
Measure  of  damages — when  carrier  fails  promptly  to  notify  of  arrival. 

of  shipment,     p.  462. 
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CONTEMPT. 

Discharge — ^what  requires^  in  proceeding  for  criminal  contempt,    p.  250. 
Subpoena  duces  tecum — failure  to  obey.    p.  550. 

CONTEAOTS. 

Advertising  contract — construction  of.     p.  49. 

Assignee — defense  available  against,     p.  50. 

Common  carriers — ^what  essential  to  contract  to  carry  and  deliver, 
p.  638. 

Consideration — ^when  letter  in  part  fixing  relations  of  parties  need  not 
be  supported  by.     p.  50. 

Corporations — what  essential  to  bind.    p.  518. 

Employment — what  does  not  affect,     p.  369. 

Executed — when  contract  is.     p.  165. 

ErfTcss — when  rot  essential  to  recovery,     p.  541. 

"Immediately" — construed,     p.   413. 

Municipal  Court — effect  of  dismissal  of  co-defendant  in  action  upon 
contract,    p.  400. 

Mutuality — ^when   not   lacking,     p.    50. 

Nudum  pactum — ^what  is.    p.  430. 

Partn«r«%ip— construction  of  contract  of,  upon  dissolution,    p.  92. 

Passenger  and  carrier — contract  between,    p.  59. 

Parol  evidence — ^negotiations  antecedent  to  contract,    p.  682. 

when  does  not  vary,     p.  31 L 

when  incompetent,     p.  677. 

Substantial  compliance — ^when  sufficient,    p.  553. 

Vendor  and  vendee — what  does  not  excuse  failure  to  pay.    p.  622. 

Written  instrument — ^when  right  to  recover  upon,  prima  facie  estab- 
lished,    p.  503. 

Written  propositionr—efleet  of  acceptance  of.    p.  50. 

CONTRIBUTORY  NEGLIGENCE. 

Driving  across  tracks — ^p.  302. 

Evidence — ^what  tends  to  establish  contributory  negligence,    p.  524. 

Imputation — ^what  does  not  avoid,    p.  524. 

Question  of  law — ^when  contributory  negligence  not.    p.  196. 

Eubher  gloves-^^hen  not  contributory  negligence  as  a  matter  of  Imw 

to  fail  to  wear.    p.  210. 
Serva/Kts — ^when  guilty  of.    p.  335. 
Unguarded  maehin»^injjuj  from.    p.  288. 

CORAM  NOBIS. 

Praeiiee  Act — ^when  section  89  inapplieable.    p.  66. 
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COEPOEATIONS. 

Authority — what,  essential  to  bind  corporation,     p.  518. 
Foreign  corporations — what  does  not  constitute  doing  business  in  this 
state,     p.  274. 

when    defense    that,    has    not    complied    with    state    regulations 

available,     p.  378. 

Mandamus — burden  to  establish  improper  purposes  in   seeking  inspec- 
tion of  corporate  records,     p.  31. 

when   demand  to  inspect  corporate  records  sufficient,     p.   31. 

COSTS. 
Chancery — taxation  in.     p.  44. 

COUETS. 

Municipal  Court — how  acts  of  deputy  clerk  to  be  performed,     p.  504. 

what  within  criminal  jurisdiction  of.     p.  458. 

what    within    criminal    jurisdiction    since    amendment    of    1907. 

p.  558. 

when  judgment  of,  not  reversed,     p.  632. 

when  retains  jurisdiction  after  lapse  of  30  days  from  final  order. 

p.  458. 

when  without  jurisdiction  of  criminal  offense,     p.   181. 

CRIMINAL  LAW. 

Jn/ormotion— effect  of  absence  of  endorsement,     p.  557. 

when  sufficiently  charges  crime  of  pandering,     p.  557. 

Pandering — ^^hen   form   of  judgment   in  prosecution   for,  will   not   re- 
verse,    p.  557. 

Wife  abandonment — when  information  sufficient,     p.  458. 

DAMAGES. 

Exemplary  damages — ^what  not  essential  to  recovery  of.     p.  562. 
Instructions — when  upon  damages  in  action  for  libel  erroneous,    p.  562. 
Mea4fure  of  damages — in  action  to   recover  for   unauthorized   sale   of 
pledge,    p.  100. 

when   carrier   fails   promptly   to   notify   of   arrival  of  shipment. 

p.  462. 

when  inaccuracy  will  not  reverse,    p.  541. 

Personal  injuries — ^what  cannot  be  recovered  in  action  for.     p.  469. 
Personal  injury  case — ^what  damages  maybe  considered  in.    p.  87. 
Proof — when  must  be  specific,    p.  469. 
Beplevin — right  of  defendant  to  maintain  action  for  wrongfully  suing 

out.    p.  425. 
F«r<lujt— effect  of.    p.  861. 
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DECREES, 

Chancerif — ^when  jurisdiction  lost.     p.  66. 

Newly  discovered  evidence — when  not  ground  for  setting  aside  decree, 
p.  504. 

DEDICATION. 
See  Stbeets  and  Alleys. 

DEFAULTS. 
Municipal  Court — when  authorized  to  enter  default,     p.  582. 

DEFINITIONS. 

"Day-ftrcafc"— defined,     p.  152. 

** Immediately** — construed,     p.  413. 

DELIVERY. 
Vendor  and  vendee — when  delivery  excused,    p.  622. 

DEMANDS. 
Trover — ^when  demand  insufficient,     p.  74. 

DISMISSALS. 

Municipal  Court — effect  of  dismissal  of   co-defendant  in  action  upon 
contract,     p.  400. 

DISTRESS  WARRANTS. 

Chattel   mortgage — when    lien    superior    to    that    of    distress    warrant, 
p.  504. 

EQUITY. 
S^  Chancery. 

ESTOPPEL. 

Landlord  and  tenant — estoppel  to  deny  title,    p.  534. 
Ownership — when  estoppel  to  deny  arises,    p.  383. 

EVIDENCE. 

Admissions — effect  of.     p.  625. 
Boole  of  rules — when  competent,    p.  195. 
Conclusions — ^when  questions  call  for.     p.  292. 
Contracts — ^how  cannot  be  varied  by  parol,    p.  577. 
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Coroner's  verdict — when  competent,     p.  413. 

Cross-examination — effect  where  may  remove  prejudice,     p.  210. 

Damages — when  proof  must  be  specific,     p.  469. 

Day-break — ^how  time  of,  established,    p.  152. 

Death  by  wrongful  act — what  evidence  competent  in  action  for.    p.  444. 

Disability — ^what  competent  to  show  extent  of.     p.  469. 

Duty — when  question  as  to,  competent,     p.  292. 

Erroneous  evidence — when  admission  of,  will  not  reverse,    p.  152. 

Expert  testimony — as  to  what  competent,    p.  291. 

Habits  of  care — ^when  admission  of  evidence  as  to,  will  not  reverse. 

p.  302. 
Judicial  notice — of  what  not  taken,    p.  79. 
Market  values — ^how  may  be  established,    p.  462. 
Model — ^when  objection  to,  will  not  avail,     p.  444. 
Parol  evidence — negotiations  antecedent  to  contract,     p.  632. 

when  does  not  vary  contract,     p.  311. 

Passenger  and  carrier — ^when  presumption  of  negligence  not  overcome, 
p.  59. 

Personal  injury  action — ^what  not  improper  in,    p.  210. 

Presumption — as  to  existence  of  plaintiff  or  complainant,     p.  503. 

Becords — ^what  incompetent,    p.  152. 

Beputation  of  manufacturer — ^when  evidence  as  to,  incompetent,    p.  291. 

Singing  of  bell — ^when  evidence  as  to,  competent,     p.  87. 

Subjective  symptoms — when  incompetent,     p.  469. 

Title — ^what  proof  of,  to  written  instrument,     p.  503. 

Written  instrument — ^when  right  to  recover  upon,  prima  fade  estab- 
lished,   p.  503. 

FIXTUEES. 
See  Landlobd  and  Tenakt. 

FORCIBLE  ENTRY  AND  DETAINER. 

Defense — ^what  not.     p.  534. 

Subject  of  inquiry — what  not  proper,    p.  534. 

FORECLOSURE. 

"Redemption — rights  of  mechanic's  lien  creditor,     p.  255. 

who  entitled  to  rents  and  profits  during  running  of  period  of. 

p.  44. 

Bents  and  profits — ^when  right  to,  not  determined,     p.  44. 
Writs  of  assistance — what  issues  not  presented  upon  application  for. 
p.  66. 

what  questions  properly  considered  upon  application  for.     p.  66. 
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FEATEENAL  BENEFIT  SOCIETIES. 

Dissolution — ^who  entitled  to  funds  of  subordinate  lodge,    p.  13. 

Fraud — ^what  essential  to  be  shown  in  order  to  establish  that  change 

of  beneficiary  was  effected  by,     p.  182. 
"Immediately" — construed,     p.   413. 
Suicide — when  established,     p.  545. 

FRAUD. 

Insurance — what  fraud  essential  to  be  shown  in  order  to  establish  that 
change  of  beneficiary  was  effected  thereby,    p.  182. 

when  false  swearing  vitiates,    p.  220. 

Redemption — ^when  scheme  to  hinder  lawful  creditor  iUegaL .  p.  255. 

GUARANTIES. 
See  Suretyship. 

INDICTMENTS. 

/n/ormation^— effect  of  absence  of  endorsement,     p.  557. 
Wife  abandonment — ^when  information  sufficient,     p.  458. 

INFORMATIONS. 

Endorsement — effect  of  absence  of.    p.  557. 

Pandering — when  information  sufficiently  charges  crime  of.     p.  557. 

INJUNCTIONS. 
Assessment  of  damages — ^when  upon  dissolution  proper,     p.  347. 

INNS  AND  INNKEEPERS. 
Common-law  liahility — ^when  does  not  exist,     p.  440. 

INSTRUCTIONS. 

Abstract  proposition  of  law — ^when  instruction  containing,  ground  for 

reversal,    p.  478. 
Approved  form — ^as  to  damages  in  personal  injury  case.     p.  152. 
"By  such  carelessness" — ^use  of  phrase  considered,     p.  444. 
Complaint — ^when  cannot  be  made.     p.  453. 
"Coolness" — ^use  of,  as  applied  to  exercise  of  care.    p.  628. 
Cured — ^how  instructions  may  be.    p.  210. 

Damages — ^when  instruction  upon,  in  action  for  libel  erroneous,    p.  562. 
Definite  in  form — instructions  must  be.     p.  291. 
Erroneous — when  will  not  reverse,    p.  494. 
Exercise  of  care — ^when  instruction  as  to,  not  narrow,    p.  527. 
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Fellow-servants — when  ignoring  defense  of,  cannot  be  complained  of. 

p.  444. 
Issues — ^hen  not  erroneous  in  failing  to  identify,    p.  153. 
Limits  of  recovery — when  reference  to,  will  not  reverse,    p.  444. 
Malice — effect  of  failure  to  define,  in  action  of  libel,    p.  562. 
** Material*' — when  use  of,  will  not  reverse,     p.  79. 
Material  fact — when  instruction  upon  due  care  erroneous  in  assuming. 

p.  528. 
Measure   of  damages — when  instruction   upon,   in   action   for   personal 

injuries,  improper,     p.  469. 
Modification — when,    as   to   probative   effect    of   happening   of    injury 

proper,    p.  444. 
Motion  for  peremptory — effect  of.    p.  644. 
Negligence — when  instruction  improperly  withdraws  question  of,  from 

jury.     p.  339. 
Ordinances — ^when  refusal,  as  to  non-liability  for  violation  of,  not  error. 

p.  628. 
Ordinary  care — ^when  instruction  upon,  not  erroneous,     p.  35. 
Peremptory — when  motion  for  properly  denied,    p.  494. 
when   should  be   given   predicated   upon   opinion   rendered   upon 

former  appeal,     p.  231. 

when  should  not  be  given,    p.  291. 

Phrases — ^when  not  erroneous,    p.  79. 

Predicated  upon  evidence — instructions  must  be.    pp.   291,  494. 

Preponderance  of  evidence — ^when  instruction  upon  erroneous,     p.  349. 

when  instruction  upon,  not  erroneous,    p.  50. 

Quantum  of  proof — ^when  instruction  upon  properly  refused,    p.  494. 

Questions  of  law — ^instructions  must  not  submit,    pp.  518,  632. 

Befusal  of  correct — when  will  not  reverse,    pp.  79,  152. 

Single  out  evidence — ^instructions  must  not.     p.  291. 

Synonymous — ^what  phrases  having  reference  to  starting  car  not.    p.  325. 

Theory — upon  what,  party  entitled  to.    p.  494. 

INSURANCE. 

Coroner's  verdict — ^when  competent,    p.  413. 

False  swearing — when  vitiates  policy,    p.  220, 

Forfeiture — what  does  not  waive,     p.  230. 

Fraternal  benefit  societies — ^who  entitled  to  funds  of  subordinate  lodge. 

p.  13. 
Fraud — what  essential  to  be  shown  in  order  to  establish  that  change 

of  beneficiary  was  effected  by.    p.  182. 
'* Immediately" — construed,    p.  413. 
Premiums — when  cannot  be  recovered,    p.  632. 
Suicide — when  established,    p.  545. 
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interstate  commerce  act. 

Inhibition — ^when,  against  limiting  liability  does  not  apply,     p.  638. 

JUDGMENTS. 

Coram  nobis — ^when  section  89  of  Practice  Act  inapplicable,    p.  66. 
Equity — what  essential  to  setting  aside  in.     p.  371. 
Municipal  Court — effect  of  dismissal  of  co-defendant  in  action  upon 
contract,    p.  400. 

when  authorized  to  enter  default,    p.  582. 

when  final  judgment  rendered  on  review,    p.  264. 

when  judgment  not  reversed,    pp.  400,  632. 

Opening — ^when  action  of  court  in,  not  preserved  for  review,    p.  1. 
Pandering — ^when  form  of  judgment  in  prosecution  for,  will  not  reverse. 

p.  557. 
Bedemption — ^who    entitled   to    rents   and    profits    during   running    of 

period  of.    p.  44. 

JUDICIAL  NOTICE. 
See  Evidence. 

JURISDICTION. 

Decrees — ^when  jurisdiction  of  chancery  lost.    p.  66. 
Munoipal  Court — ^what  within  criminal  jurisdiction  of.    p.  458. 

what    within    criminal    jurisdiction    since    amendment    of    1907. 

p.  558. 

when    retains   jurisdiction    after    lapse   of    30    days    from    final 

order,    p.  458. 

when  without  jurisdiction  of  criminal  offense,    p.  181. 

Portn^^Mp-— jurisdiction  in  matter  of  account,    p.  589. 
Presumptions— 'to  what  actions,  apply,    p.  65. 
Presumptions  which  aid,    p.  65. 

LACHES. 

Judgment — when  laches  in  seeking  to  set  aside,  at  law,  established, 
p.  371. 

LANDLORD   AND   TENANT. 

Chattel    mortgage — ^when   lien    superior    to    that   of    distress    warrant. 

p.  504.  • 
Declaration — ^when  does  not  state  cause  of  action  against  landlord  for 

personal  injuries  sustained,    p.  611. 
Fixtures — effect  of  acceptance  of  lease  upon  right  of  removal,    p.  315. 
when  safety  deposit  boxes  not.    p.  315. 
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Personal  injuries — ^when  landlord  liable  for.    p.  268. 
Bent — ^what  does  not  waive  time  of  payment  of.    p.  534. 
Title — estoppel  to  deny.    p.  534. 

LIBEL. 
See  Slander  and  Libel. 

LIENS. 

Chattel   mortgage — ^when    lien    superior    to    that    of    distress   warrant, 
p.  504. 

MALICIOUS   PROSECUTION. 

Order  of  discharge — what  does  not  render  incompetent,    p.  656, 
Becover^ — what  essential  to.     p.  393. 

MANDAMUS. 

Corporate  records — burden   to  establish  improper  purposes  in  seeking 
inspection  of.     p.  31. 

when  demand  to  inspect,  sufficient,    p.  31. 

Objections — when  cannot  be  urged  on  review,     p.  31. 

MASTEE  AND  SERVANT. 

Assumed  m%;^-what  essential  to  application  of  doctrine  of.    p.  374. 

when  doctrine  of,  appdies.     pp.  171,  244,  262,  279,  478,  675,  618. 

when  doctrine  of,  does  not  apply,    pp.  244,  478. 

when  question  of,  not  one  of  law.    p.  238. 

Child  labor  law — ^what  manufacturing  establishment,     p.   126. 

what  not  essential  to  enforcement  in  personal  injury  case.     p.  126. 

Concurring  negligence— -efieat  of.    p.  444. 

Contributory  negligence — injury  from  unguarded  machine,    p.  238. 
what  does  not  avoid  imputation  of.    p.  524. 

what  tends  to  establish,    p.  524. 

when  not,  as  a  matter   of  law,  to  fail   to  wear  rubber   gloves. 

p.  210. 

when  not  question  of  law.    p.  196. 

Damages — what   cannot  be  recovered   in   action   for  personal   injuries, 
p.  469. 

what  may  be  considered  in  personal  injury  case.    p.  87. 

Death  by  wrongful  act — what  evidence  competent  in  action  for.    p.  444. 
Declaration — when,  failing  to  allege  absence  of  fellow-servant  relation, 

sufficient,    p.  443. 

when  need  not  negative  injury  by  fellow-servants,     p.  125. 

when  recovery  cannot  be  had  upon,  charging  failure  to  furnish 

safe  place,    p.  279. 
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DisdhUity — wh&t  competest  to  show  extent  of.     p.  469. 
Due  care — ^when  absence  of  averment  of,  cured,    p.  487. 
Evidence — ^what  not  improper  in  personal  injury  action,     p.  210. 
Exercise  of  care — ^when  instruction  as  to,  not  narrow,    p.  527. 
Fellow-servanU — who  are.     p.  335. 

who  not.     p.  443. 

Hahiis  of  care — ^when  admission  of  evidence  as  to,  will  not  reverse. 

p.  302. 
Inspection — ^when  duty  of,  does  not  exist,    pp.  126,  574. 
Instruction — use  of  word  ''coolness''  as  applied  to  exercise  of  eare. 

p.  628. 

when    improperly   withdraws   question    of   negligence   from   jury. 

p.  339. 

when  refusal  as  to  non-liability  for  violation  of  ordinance  not 

error,    p.  628. 

when  upon  due  care  erroneous  in  assuming  material  fact.    p.  528. 

when  upon  measure  of  damages  in  action  for  personal  injuries 

improper,     p.  469. 

when  upon  ordinary  care  not  erroneous,    p.  35. 

Model — ^when  objection  to,  will  not  avail,    p.  444. 
Negligence — effect  of  minute  description,    p.  71. 

effect  of  rules  upon  question  of.    p.  196, 

failure  to  protect  from  falling  material,    p.  374. 

how  effect  of  violation  of  ordinance  determined,    p.  339. 

how    question    whether    violation    of    ordinance    constitutes,    de- 
termined,   p.  152. 
leaving  machinery  unsecured,     p.  125. 

moving  of  cars  contrary  to  rule.    p.  196. 

-  what  constitutes,     p.  195. 

what  essential  to  recovery,     pp.  71,  178. 

what  establishes  prima  fade  case.     p.  238. 

what  incompetent  to  establish  in  operation  of  elevator,     p.  444. 

what  may  be  shown  to  establish,  in  operation  of  elevator,    p.  444. 

when  doctrine  res  ipsa  loquitur  does  not  apply,     p.  365. 

when  invitation  to  enter  premises  established,    p.  126. 

when  method  of  switching  constitutes,    p.  383. 

when  ordinance  competent,     p.  339. 

when  receiver  liable,    p.  420. 

Ordinary  care — when  allegation  of,  sufficient  after  verdict,    p.  361. 
Hecovery — what  essential  to.     pp.  8,  574. 
"Simple  tool  rule" — ^when  applies,    p.  478. 
Subjective  symptoms — ^when  incompetent,     p.  469. 

MASTERS  IN  CHANCERY. 
Findings — ^when  presumed  supported  by  evidence,    p.  607. 
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MEASUBE  OF  DAMAGES. 

Carrier — ^measure  of  damages  when,  fails  promptly  to  notify  of  arrival 

of  shipment,    p.  462. 
Iriaccitracy — ^when  will  not  reverse,    p.  541. 

Personal  injury  case — ^what  damages  may  be  considered  in.    p.  87. 
Pledge — ^measure  of  damages  in  action  to  recover  for  unauthorized  sale 

of.    p.  100. 

MECHANIC'S  LIENS. 
Bedemption — rights  of  mechanic's  lien  creditor,    p.  255. 

MORTGAGES. 

Suretyship — obligation  of  grantee  to  indemnify  against  mortgage   in- 
debtedness,   p.  22. 

MOTIONS   FOB   NEW   TEIALS. 
See  New  Tbuls. 

MUNICIPAL    CORPORATIONS. 
Ordinance — when  repeal  not  effected,    p.  528. 

MUNICIPAL  COURT. 

BUI  of  exceptions — within  what  time  must  be  filed,    p.  603. 

Criminal  offense — ^when  without  jurisdiction  of.    p.  181. 

Default — when  may  be  entered,    p.  582. 

Deputy  cleric — ^how  acts  of,  to  be  performed,    p.  504. 

Dismissal  of  co-defendant — effect  of,  in  action  upon  contract,     p.  400. 

Final  judgment — when  rendered  on  review,    p.  264. 

Findings  of  fact — ^when  not  reversed,    p.  408. 

Form  of  action — effect  of  adoption  of  inappropriate,    p.  537. 

-  effect  of  adoption  of  particular,    p.  425. 

effect  of  misnaming,     p.  408. 

how  determined,     p.  638. 

when   immaterial,     p.   420. 

Information — effect  of  absence  of  endorsement,    p.  557. 

when  sufficiently  charges  crime  of  pandering,    p.  557. 

Judgment — ^when  not  reversed,    p.  632. 

Jurisdiction — ^what  within  criminal,     p.   458. 

what  within  criminal,  since  amendment  of  1907.    p.  558. 

when  retains,  after  lapse  of  30  days  from  final  order,    p.  458. 
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NEGLIGENCE. 

Bailments — what  competent  to  rebut  presumption  of  negligence,    p.  440. 
Child  labor  law — what  manufacturing  establishment,    p.  126. 

what  not  essential  to  enforcement  in  personal  injury  case.    p.  126. 

Concurring  negligence — effect  of.    p.  444. 

Constructive   notice — ^when   evidence   does   not   establish,   of    defective 

condition  of  sidewalk,    p.  349. 
Contributory  negligence — driving  across  railroad  tracks,    p.  302. 

injury  from  unguarded  machine,    p.  238. 

^— -  what  does  not  avoid  imputation  of.    p.  524. 

what  tends  to  establish,    p.  524. 

when  not  question  of  law.    p.  196. 

when  not|  as  a  matter  of  law,  to  fail  to  wear  rubber  glove& 

p.  210. 

when  servants  guilty  of.    p.  335. 

Coroner's  verdict — when  competent,    p.  413. 

Damages — what  cannot  be  recovered  in  action  for  personal  injuries, 
p.  469. 

what  may  be  considered  in  personal  injury  case.    p.  87. 

Death  by  wrongful  act — what  evidence  competent  in  action  for.     p.  444. 
Declaration — ^when  does  not  state  cause  of  action  against  landlord  for 

personal  injuries  sustained,    p.  611. 

when,  failing  to  allege  absence  of  fellow-servant  relation,  suffi- 
cient,   p.  443. 

when  recovery  cannot  be  had  upon,  charging  failure  to  furnish 

safe  place,    p.  279. 
Disability — ^what  competent  to  show  extent  of.    p.  469. 
Due  care — when  absence  of  averment  of,  cured,    p.  487. 
Evidence — ^what  not  improper  in  personal  injury  action,     p.  210. 
Exercise  of  care — when  instruction  as.  to,  not  narrow,    p.  527. 
Falling  material — failure  to  protect  from.    p.  374.  ~~ 

Gateman — ^when   defendant  liable  for  acts   of,  not  employed  by  it. 

p.  302. 
Habits  of  care — ^when  admission  of  evidence  as  to,  will  not  reverse: 

p.  302.  / 

Instruction — use  of  word  "coolness"  as  applied  to  exercise  of  care. 

p.  628. 

when   improperly  withdraws   question   of   negligence   from   jury. 

p.  339. 

when  refusal  as  to  non-liability  for  violation  of  ordinance  not 

error,    p.  628. 

when  upon  due  care  erroneous  in  assuming  material  fact.    p.  528. 

— ^  when  upon  measure  of  damages  in  action  for  personal  injuries 
improper,    p.  469. 

when  upon  ordinary  care  not  erroneous,    p.  35. 
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Invitation — when  to  enter  premises  establislied.    p.   125. 
Landlord  and  tenant — when  former  liable  for  personal  injuries,    p.  268. 
Lights — ^when  ordinance  requiring,  inapplicable,    p.  152. 
Machinery — leaving  unsecured,    p.  125. 

Master  and  servant — ^what  essential  to  application  of  doctrine  of  as- 
sumed risk.    p.  374. 

what  essential  to  recovery  by  latter,    p.  574. 

when    declaration   need   not   negative   injury   by   fellow-servants. 

p.  125. 
when  doctrine  of  assumed  risk  applies,    pp.  17 1,  244,  262,  279, 

478,  575,  618. 

when  doctrine  of  assumed  risk  does  not  apply,    pp.  244,  478. 

when  duty  of  inspection  does  not  exist,    p.  574. 

when  latter  not  obliged  to  inspect,    p.  125. 

when  question  of  assumed  risk  not  one  of  law.    p.  238. 

when  "simple  tool  rule"  applies,     p.  478. 

who  are  fellow-servants,     pp.  335,  443. 

Method  of  switching — ^when  constitutes  negligence,    p.  383. 
Minute  description — effect  of.    p.  71. 
Model — ^when  objection  to,  will  not  avail,     p.  444. 
Operation   of   elevator — ^what   incompetent   to   establish   negligence   in. 
p.  444. 

what  may  be  shown  to  establish  negligence  in.    p.  444. 

Ordinance — when  competent,     p.  339. 

Ordinary  care — when  allegation  of,  sufficient  after  verdict,     p.  361. 
Passenger  and  carrier — care  required  of  latter,    p.  59. 

contract  between,    p.  59. 

duty  of  latter  in  approaching  gateway,    p.  487. 

duty  of  latter  where  former  rides  upon  foot-board,    p.  487. 

obligation  of  latter  to  light  right  of  way.     p.  644. 

what  establishes  prima  facie  case  of  negligence,    p.  59. 

when  presumption  of  negligence  not  overcome,     p.   59. 

when  relation  established,     p.  325. 

Prima  facie  case — what  establishes,     p.  238. 
Receiver — when   liable,     p.   420. 
Recovery — what  essential  to.    pp.  8,  178. 

Res  ipsa  loquitur — when  doctrine  does  not  apply,     p.  365. 

Right    of   way — obligation   of   railroad    company   to    trespasser    upon. 

p.  331. 
Ringing  of  hell — ^when  evidence  as  to,  competent,    p.  87. 
Rule — ^moving  of  cars  contrary  to.    p.  196. 
Rules — effect  of,  upon  question  of  negligence,    p.  195. 
Subjective  symptoms — ^when  incompetent,    p.  469. 
Tracks — failure  to  discover  person  intending  to  ctopb.    p.  361. 
Trespasser — when  person  upon  right  of  way  not.    p.  383. 
Violation  of  ordinance — how  effect  of,  determined,    p.  339. 
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Violation  of  ordinance — ^how  question  whether,  constitutes  negligenee, 

determined,    p.  152. 
What  coMtitutes.    p.  195. 

negotlable  instruments. 

Consideration — ^when  want  of,  cannot  be  shown,    p.  589. 
Written  instrument — Vihen  right  to  recover  upon,  prima  facie  estab- 
lished,   p.  503. 

NEW    TEIALS. 

Conduct  of  counsel — ^when  not  ground  for  reversal,    p.  35. 

Continuance — ^when  denial  of,  will  not  reverse,    p.  126. 

Erroneous  evidence — when  admission  of,  will  not  reverse,    p.  152. 

Newly  discovered  evidence — what  essential  to  require,    p.  268. 

Questions  of  law — when  not  preserved,    p.  396. 

Trial — ^when  incident  will  not  reverse,    p.  79. 

Verdict — ^when  separate  documents  constitute  single,    p.  603. 

Verdicts — ^what  essential  that  ezcessiveness  shall  vitiate,    p.  187. 

when  excessive,    p.  59. 

when  excessive  cured  by  remittitur,    pp.  168,  210. 

when  not  disturbed  as  against  the  evidence,     pp.  26,  79,  87,  244, 

271,  299,  311,  419,  536,  555. 

when  not  excessive,     pp.  187,  210,  325,  445,  494,  628. 

when  set  aside,    pp.  38,  453. 

when  set  aside  with  finding  of  facts,    p.  35^. 

ORDINANCES. 

Negligence — ^how  effect  of  violation  of  ordinance  determined,     p.  339i 
how   question   whether   violation   of   ordinance   constitutes,   deter- 
mined,   p.  152. 

when  ordinance  competent,     p.  339. 

when  ordinance  requiring  lights  inapplicable,    p.  152. 

Bepeal^—when  not  effected,    p.  528. 

ORDINARY  CARE. 
Instructions — ^when  upon  ordinary  care  not  erroneous,    p.  35. 

PANDERING. 

Information — when  sufficiently  charges  crime  of  pandering,     p.   557. 
Judgment — ^when  form  of,  ynW    not  reverse,    p.  557. 

PARTIES. 

Contract — who  appropriate  defendant  in  action  upon.    p.  50. 
Trespass — who  may  not  maintain  action  of.    p.  85. 
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PARTNERSHIPS. 

Accounting — jurisdiction  of.     p.  589. 
Contract — construction  of.    p.  92. 

PASSENGER    AND    CARRIER. 

Care — ^what  required  of  carrier,    p.  59. 

Contract  between,    p.  59. 

Foot-hoard — duty  of  carrier  when  passenger  rides  upon.    p.  487. 

Crateway — duty  of  carrier  in  approaching,    p.  487. 

Negligence — ^what  establishes  prima  facie  case.    p.  59. 

when  presumption  of,  not  overcome,    p.  59. 

Belation — ^when  established,    p.  325. 

Biglit  of  way — obligation  of  carrier  to  light,    p.  644. 

PENALTIES. 

Chattel  mortgage — ^when  penalty  for  failure  to  make  proper  report  of 
sale  recoTerable.    p.  428. 

PERSONAL  INJURIES.  i 

Child  labor  law — ^what  manufacturing  establishment,    p.  126. 

what  not  essential  to  enforcement  in  personal  injury  case.    p.  126. 

Concurring  negligence — effect  of.    p.  444. 

Contributory  negligence — driving  across  railroad  tracks,    p.  302. 

injury  from  unguarded  machine,    p.  238. 

what  does  not  avoid  imputation  of.    p.  524. 

what  tends  to  establish,    p.  524. 

when  not,  as  a  matter  of  law,  to  fail  to  wear   rubber  gloves. 

p.  210. 

when  not  question  of  law.    p.  196. 

when  servants  guilty  of.    p.  335. 

Coroner's  verdict — ^when  competent,    p.  413. 

Damages — what   cannot  be  recovered  in  action  for  personal   injuries. 

p.  469. 

what  may  be  considered  in  personal  injury  case.    p.  87. 

Death  by  wrongful  act — what  evidence  competent  in  action  for.    p.  444i 
Declaration — when  does  not  state  cause  of  action  against  landlord  for 

personal  injuries  sustained,    p.  611. 

when,  failing  to  allege  absence  of  fellow-servant  relation,  sufficient. 

p.  443. 

-; when  recovery  cannot  be  had  upon,  charging  failure  to  furnish 

safe  place,    p.  279. 
Disability — what  competent  to  show  extent  of.    p.  469. 
Due  care — when  absence  of  averment  of,  cured,    p.  487. 
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Evidence — ^what  not  improper  in  personal  injury  action,    p.  210. 
Exercise  of  care — when  instruction  as  to,  not  narrow,    p.  527.- 
Habits  of  care — when  admission  of  evidence  as  to,  will  not  reverse. 

p.  302. 
Instruction — use  of  word  ''coolness"  as ^  applied  to  exercise  of  care. 

p.  628. 
when   improperly   withdraws   question    of   negligence    from   jury. 

p.  339. 
when  refusal  as  to  non-liability  for  violation  of  ordinance  not 

error,     p.  628. 

when  upon  due  care  erroneous  in  assuming  material  fact.    p.  528. 

when  upon  measure  of  damages  in  action  for  personal  injuries 

improper,    p.  469. 

when  upon  ordinary  care  not  erroneous,    p.  35. 

Landlord  and  tenant — when  former  liable  for  personal  injuries,    p.  268. 
Master  and  servant — what  essential  to  application  of  doctrine  of  as-t 

sumed  risk.    p.  374. 

what  essential  to  recovery  by  latter,    p.  574. 

when   declaration   need   not   negative   injury  by   fellow-servants. 

p.  125. 
when  doctrine  of  assumed  risk  applies,    pp.  171,  244,  262,  279; 

478,  575,  618. 
when  doctrine  of  assumed  risk  does  not  apply,    pp.  244,  478. 

when  duty  of  inspection  does  not  exist,    p.  574. 

when  latter  not  obliged  to  inspect,    p.  125. 

when  question  of  assumed  risk  not  one  of  law.    p.  238. 

when  ** simple  tool  rule"  applies,    p.  478. 

who  are  fellow-servants,    p.  335. 

-  who  not  fellow-servants,    p.  443. 

Model — ^when  objection  to,  will  not  avail,    p.  444. 
Negligence — effect  of  minute  description,    p.  71. 

^      effect  of  rules  upon  question  of.    p.  195. 
failure  to  discover  person  intending  to  cross  tracks,    p.  361. 

failure  to  protect  from  falling  material,    p.  374. 

how  effect  of  violation  of  ordinance  determined,    p.  339. 

how  question  whether  violation  of  ordinance   constitutes,   deter- 
mined,   p.  152. 
leaving  machinery  unsecured,    p.   125. 

moving  of  cars  contrary  to  rule.    p.  196. 

obligation  of  railroad  company  to  trespasser  upon  its  right  of  way. 

p.  331. 

what  constitutes,    p.  195. 

what  essential  to  recovery,    pp.  71,  178. 

what  establishes  prima  facie  case.    p.  238. 

what  incompetent  to  establish  in  operation  of  elevator,    p.  444. 
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Negligence — ^what  may  be  shown  to  establisli,  in  operation  of  elevator. 

p.  444. 
when  defendant  liable  for  acts  of  gateman  not  employed  hj  it. 

p.  302. 

when  doctrine  res  ipsa  loquitur  does  not  apply.      p.  365. 

when  evidence  does  not  establish  constructive  notice  of  defective 

condition  of  sidewalk,    p.  349. 
when  invitation  to  enter  premises  established,    p.   125. 

when  method  of  switching  constitutes,    p.  383. 

when  ordinance  competent,    p.  339. 

when  ordinance  requiring  lights  inapplicable,    p.  152. 

when  receiver  liable,    p.  420. 

Ordinary  care — when  allegation  of,  sufficient  after  verdict,    p.  361.  • 
PMsenger  and  comer — care  required  of  latter,    p.  59. 

contract  between,    p.  59. 

duty  of  latter  in  approaching  gateway,    p.  487. 

duty  of  latter  where  former  rides  upon  foot-board,    p.  487. 

obligation  of  latter  to  light  right  of  way.    p.  644. 

what  establishes  prima  fade  eaie  of  negligence,    p.  59. 

when  presumption  of  negligence  not  overcome,    p.  59. 

when  relation  established,    p.  325. 

Becovery — ^what  essential  to.    p.  8. 

Binging  of  hell — ^when  evidence  as  to,  competent,      p.  87. 
Suhjective  symptoms — ^when  incompetent,    p.  469. 
Trespasser — ^when  person  upon  right  of  way  not.    p.  383. 

PLEADING. 

Cause  of  action — ^what  essential  to  statement  of.    p.  611. 

Declaration — ^when  does  not  state  cause  of  action  against  landlord  for 
personal  injuries  sustained,    p.  611.  \ 

when,  failing  to  allege  absence  of  fellow-servant  relation,  suffi- 
cient,   p.  443. 

when  is  "special  action  on  the  case."    p.  100, 

when  need  not  negative  injury  by  fellow-servanti.    p.  125. 

when  recovery  cannot  be  had  upon,  charging  failure  to  furnish 

safe  place,    p.  279. 

Defective  declaration — when  cured  by  verdict,    p,  196. 
Demurrer — effect  of  failure  to  file.    p.  487. 
Due  care — ^when  absence  of  averment  of,  cured,    p.  487, 
Exhibits — when  not  part  of  pleadings,     p.  175. 
General  issue — effect  of,  in  action  of  tort.    p.  494. 

what  competent,     p.  50. 

Information — effect  of  absence  of  endorsement,    p.  557. 

when  sufficiently  charges  crime  of  panderinj?.    p.  557. 

Leave  to  amend — ^when  refusal  of,  proper,    p.  365. 
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Municipal  Court — effect  of  adoption  of  inappropriate  form  of  action, 
p.  537. 

effect  of  adoption  of  particular  form  of  action,    p.  425. 

effect  of  dismissal  of  co-defendant  in  action  upon  contract,    p.  400. 

effect  of  misnaming  form  of  action,     p.  408. 

how  form  of  action  determined,    p.  638. 

when  form  of  action  adopted  immaterial,    p.  420.  \ 

Ordinary  care — ^when  allegation  of,  sufficient  after  verdict,    p.  361. 
Son  assault  demesne — when  plea  of,  unayailing.    p.  494. 

Statute  of  Limitations — when  new  cause  of  action  not  set  up.    p.  611. 

when  new  cause  of  action  set  up.    p.  611. 

Wife  abandonment — when  information  sufficient,    p.  458. 

PLEDGES. 

Measure  of  damages — in  action  to  recover  for  unauthorized   sale  of 

pledge,    p.  100. 
Stock  broker — duty  of.    p.  100. 

PBACTICB. 

Coram  nobis — ^when  section  89  of  Practice  Act  inapplicable,    p.  66. 
Municipal  Court — effect  of  dismissal  of  co-defendant  in  action  upon 
contract,    p.  400. 

PBESUMPTIONS. 

Appearance — ^presumption  as  to  authority,    p.  66. 
Attorney — ^presumption  of  authority  of.    p.  503. 
Jurisdiction — ^presumptions  in  aid.    p.  65. 

to  what  actions  presumptions  which  aid,  apply,    p.  65. 

Official  duties — ^presumption  as  to  performance  of.     p.  503. 

Passenger  and  carrier — ^when  presumption  of  negligence  not  overcome. 

p.  59. 
Plaintiff — presumption  as  to  existence  of.    p.  503. 

PBINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL   AND   SURETY. 
See  Suretyship. 

RAILROADS. 

Common    carriers — ^what    essential    to    contract    to    carry   and    deliver, 
p.  638. 

what  delivery  not  required,    p.  461. 
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Common  carriers — when  conversion  of  shipment  not  established,    p.  461. 

when  not  liable  for  depreciation,    p.  462. 

Interstate   Commerce  Act — when   inhibition   against   limiting   liability 

does  not  apply.      p.  638. 
Measure  of  damages — ^when  carrier  fails  promptly  to  notify  of  arrival 

of  shipment,    p.  462. 

EECEIVEESHIPS. 

Attorney — when  services  not  rendered  to  individuals,    p.  190. 
Bankruptcy — who  should  not  represent  receiver  as  counsel,    p.  190. 
Negligence — ^when  receiver  liable,    p.  420. 
Bedemption — ^who  entitled  to  rents  and  profits  during  running  of  period 

of.    p.  44. 
Bents  and  profits — when  right  to,  not  determined,    p.  44. 

EEDEMPTION. 
Lawful  creditor — ^when  scheme  to  hinder,  illegal,    p.  255. 
Mechanic's  lien  creditor — rights  of.    p.  255. 
Bents  and  profits — ^who  entitled  to,  during  running  of  period,    p.  44. 

BEMITTITUES. 

Verdicts — when  excessive,    p.  59. 

when  excessive  cured  by  remittitur,    pp.  168,  210. 

when  remittitur  does  not  cure  excessiveness.    pp.   59,  470,  479. 

EEPLEVIN. 
Damages — right  to  recover  for  wrongfully  suing  out  writ.    p.  425. 

BES  JUDICATA. 

Former  opinion — ^when  not.     p.  487. 

General  rule — ^limitation  of.     p.  44. 

Instructions — when  peremptory  should  be  given  predicated  upon  opinion 

rendered  upon  former  appeal,     p.  231. 
Bents  and  profits — ^when  right  to,  not  determined,    p.  44. 

SALES. 

Delivery — when  excused,    p.  622. 
Failure  to  pay — ^what  does  not  excuse,    p.  622. 
Bescission — when  unauthorized,     p.  577. 
Title — what  delivery  passes,    p.  578. 

8EBVICE  OF  PBOCESS. 
Minors — when  service  upon,  established,    p.  66. 
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SLANDEB  AND  LIBEL. 

Exemplary  damages — ^what  not  esiential  to  recovery  of.    p.  562. 
Instruction — effect  of  failure  to  define  malice  in  action  of  libel,    p.  562. 

when  upon  damages  in  action  for  libel  erroneous,    p.  562. 

Intent — ^how  may  be  shown,    p.  561. 

Malice — ^when  implied,    p.  561. 

Publication — ^how  question  of  character  of,  determined,    p.   561. 

SPECIALTIES. 
See  Bonds. 

STATUTE  OF  LIMITATIONS. 

Defense — when  not  established,    p.  5. 

Ifew  cause  of  action — when  not  set  up.    p.  611. 

when  set  up.    p.  611. 

STATUTOBY  LAW. 

Child  labor  law — duty  to  ascertain  age.    p.  126. 

effect  of  act  of  1903.    p.  126. 

what  in  force,    p.  126. 

what  manufacturing  establishment,    p.  126. 

what  not  essential  to  enforcement  in  personal  injury  case.    p.  126. 

Construction — rule  of.    p.  126. 

Coram  nobis — ^when  section  89  of  Practice  Act  inapplicable,     p.  66. 

Title — function  of.     p.  458. 

STBEETS  AND  ALLEYS. 
Dedication — ^what  tends  to  establish,    p.  383. 

SUITS. 
Tresumption — as  to  existence  of  plaintiff  or  complainant,    p.  503. 

SUMMONS. 
See  Service  of  Process. 

SUBETYSHIPS. 

Default — effect  of  failure  to  notify  guarantor  of  debtor's,    p.  586. 

Discharge — when  effected,    p.  1. 

Guaranty — ^when  continuing,    p.  586. 

Mortgage   indebtedness — obligation   of   grantee   to    indemnify   against. 

p.  22. 
Tremiums — ^when  cannot  be  recovered,    p.  632. 
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TOETS. 

Exemplary  damages — what  not  essential  to  recovery  of.    p.  562. 
Malicious  prosecution — what  essential  to  recover  in  action  for.    p.  393. 

TEESPASSEBS. 
Bight  of  way^-vfhen  person  upon,  not  trespasser,    p.  383. 

TEIALS. 

Arguments  of  counsel — when  will  not  reverse,     p.  361. 

Conduct  of  counsel — ^when  not  ground  for  reversal,     p.  35. 

Continuance — ^when  denial  of,  will  not  reverse,    p.  126. 

Incident — when  will  not  reverse,     p.  79.. 

Bemarlcs    of    court — what    essential    to    render,    ground    for    reversal. 

p.  494. 
Verdicts — when  remittitur  does  not   cure   excessiveness.    pp.   59,   470, 

479. 

TEOVEE. 

Demand — when  insuflicient.     p.  74. 
Maintenance — what   essential   to.     p.   638. 
Recovery — what  essential  to.     p.  74. 

TEUST  DEEDS. 

Suretyship — obligation  of  grantee  to  indemnify   against  mortgage  in- 
debtedness,    p.   22. 

VENDOE  AND  VENDEE. 
See  Sales. 

VEEDICTS. 

Defective  declaration — ^when  cured  by  verdict,     p.   196. 
Excessive — when  not.     pp.  187,  210,  325,  445,  494,  628. 
Excessiveness — what  essential  to  vitiate  verdict,     p.  187. 
Femittifvr — when  does  not  cure  excessiveness.     pp.  59,  470,  479. 

when  excessive  verdict  cured  bv.     pp.  168,  210. 

Separate  documents — when  constitute   single  verdict,     p.   603. 

When  excessive,     p.  59. 

When  not  disturbed  as  aaain.H  the  evidence,     pp.  26,  79,  87,  244,  271, 

299,  311,  419,  5.16,  555. 
When  set  aside,  -pp.  38,  453. 
When  set  aside — with  finding:  of  facts,     p.  355. 
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WBIT8. 
Subpoena  duces  tecum — failure  to  obey.    p.  550. 

WBIT8  OP  ASSISTANCE. 

Application — what  issues  not  presented  upon.    p.  66. 
what   questions   properly   considered,    p.    66,  • 

WAIVEB. 

Forfeiture — what  does  not  waive,    p.  230. 

Bent — ^what  does  not  waive  time  of  payment  of.    p.  534. 

WIFE   ABANDONMENT. 
Information — ^when  sufficient,      p.  458. 

WOBDS  AND  PHBASES. 
See  Dbfinitions. 
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